j 
| 
| 
E. 
| 
| 


oy 4 ”y CF If 65+ or) * p 1 { v 
ages” Sie f ” * * _— nw * R 
4 l N 5 "4 „ wy l — - 
. hs 1 * 87 * 3 18 
8 : F ' g * . rp F _— 
2 5 — « 2 E - - 5 7 2 2 
| 4 Cate - << 
. 1 - 4. 7 
* 5 — 0 SOILS 2 
2 1 JIE « F , - =. —_— 
N ) . - 3 
C 4 * * * 
\ ü 
1 FX _— 
4 - <= 
1 ws 
- «a: 6 
> _— 
. = . . 3 "Xx 
". a 15 7 
- Fo. LP 
a 1 - Ou 
F _—_ 
1 
n 
. - * x g 
PAS / — 
— . 1 
n p ö 1 I 
* ; > 
. - 63-43 — * 
.< = 
i 7 +» - ͤ 
— ho - 4B 
a 7 4 
. 1 + "8 
* . 
. + 
4 V . 2 
8 PR - with by” 
> - 


Suan. and ndl; -. 
The IMPORTANCE, NATURE, and DUT Y, 
| OF T HA T- 8 2 
H I G H 0 FFI CE; 


| 
2 oh, 
| 


AND ALSO. 


That of the Under-ſberif, Bail F, and other ſubordinate Of. 


cers, in executing Procels, taking, Bail, collecting Fines due 
to the 25 . a 


* 


With Precedents of 


| An Manner of Writs uſed 5 brought: on Suite . in the 25 3 
Sheriff”s Gounty-courts, Court of Ti . and Hundred a * 
2 the Regi 4 ter 7 Wri rits, - 


To which is added, - 


ce and Duty of a Cozoner, 


| 


' The whole iuftrated with | _ 


- 


—_ ; 


Apt CASES of PRACTICE on the different Heads, 
Ts from the moſt mogern 1 and Equity Reporters Y 


r F 
— - 4 7 1 a 
FY £ 4 : * " - 4 g „ 
* 7 : 
o * 
, g * 


0 I 8 0 N D O N; 8 3 8 pu ad 
Printed hs w. OT TORS" aud M. Wo ODFALL,: Law way 
: * to * * 8 Moſt Excellent Majeſty : | 7 5 IP 4 


2. 6, Ki ARILY, No. 46 near Serjeant's 92 5 Fleet-Street, 5 Eo 
by 1b. in. 


* * o 


2 
7 
£ 
= 


ADVERTISEMENT. 


| 
| 


HIS Volume, on peruſal, will be found to con- 
tain, not only ALL that has been hitherto offered 
on this Subject in various Publications, but a Variety 
| of new MATTEs, particularly the Forms of all ſuch 
Writs as are now uſed and brought for proſecuting 
Suits in the different Courts ſubordinate to the Sheriffs, 
with proper Explanations of the fame ; and apt In- 
| ſtructions to Vou xe CLERXs and PRACTITIONERS for 

ſuing out and executing | fuch Proceſs with Safety 4 
Effect, 
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16 H Sheriff, the nature and importance of his office in civil 


matters, — 1 
The qualifications neceſſary for the * of feeriff, "4 Id. 
Who are exempt from ſerving the office of ſheriff, © Id. 
Hoto a fheriff is appointed. | 2 
The oaths taken in order to qualify him for his office, 
Form of return of dedim us 1 a feeriff takes the * Gy comm; 
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How priſoners writs, &c. are turned over from the old to wy new heriff 
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Form of the indenture from tbe old l he: new ſheriff, Id. 
Gaoler's certificate of * in his cuftody ingroſſed at the bottom of thy | 
indenture, 3 
= Caſes of practice as to the nature * ce of Arif, | 14. y 
X Under-feeriff, how Nen | 3 
Oath of office, . A 
Form of bond from the under-fteriff to the bigh-fberiff, | 10 
De indenture between the high-ſheriff and under-ſheriff, 11 
3 Onder-ſberiff”s indenture of appointment of his clerk, 8 eites'h 22 
XZ ow ſheriffs are to be paid for executing proceſs,. - 3 - 
A table off fees taken by the ſheriffs in London and Middleſex, - | 23 
Al. ſchedule of fees to be paid for paſſing the Patents of the ſeveral ſheriff 
of England and Wales by flatute, OE. - - 
Tnftrudtions to ſheriffs under the ſeveral flatutes relating to elections, 53 
| The fheriff”s power and authority in his county-court, 57 
As to executions in the e Y N14 8 3 
On non-appearance to diſtringas, . 8 0 | l. 
Summons in the county-court, - WE. 7 
Manner of adjourning the county- court, . 
What things are cognizable i in the county-court, 3 60 
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> 92 of the writ of. mouſtravit under the ſlatute ef — 
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The ſame writ under flatute Weſtminſter, cap. 2. 63 
The form of the writ of amount again/t a guardian in ſeccage, Id. 

| ++ form of the writ of debt, juſtices, in debt, | 64 
The form of the writ of juſtices for goods, Wc. Id. 
The form of the writ of debt in the C. B. 65 
The form of the writ of debt againſt executors, Id. 
"The form of the writ of debt againſi an heir at law, Id. 
The form of the writ of debt againſt the ordinary, 66 

The ſame againſt the executors of the ordinary, Id. 
The writ of juſtices ſertam ad molendinum to the county-court, yo , 
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The form of the precipe in the C. B. 


* form of the writ quod permittat when by juſtices in the _ 
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— — againſi an heir for a nuſence NEO by his au- 
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The form of the writ of admeaſurement of paſture, 


The form of the writ of pone for the removal of a N of admcaſurement 


e paſture out of the county caurt, 69. 
; The form of the writ of admeaſurement of paſture by. ſtat. Weſtmin: 
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., Where the defendant con ſents, &c. 
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3 Ti form of the alias from the Chancery to the Puri we execution on 6 


| 71 
2 The form of the declaration or count in C. B. on the urit de ſecundo ſu per- 


oneratione for admeaſurement, 2.82 
- The form of the writ de curia claudenda, in the connty-court, 72 
% — — — ix the al B. | Id. 
The Form of the writ de rationabilibus diviſis, 74 
The form of the count or declaration on the writ de curia claudenda, It 
— of the writ ex parte talis 7 Bar, Wäeſtm. 2. cap. 11. 75 
writ from the C e to the Her to do execution on a 


recogni zance taken in the county- court, 7 7 
recognixance taken in the county=court, 78 

The form of the writ on a retognizzance in the county-conrt, where the pory 

d acknowledges the debt, 

. The form of the writ to procure a priſoner the gael allowance , when ex- 
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= T; he herif s tourn, pr it is, | 
= Gavlers and priſoners, how governed under the flatutes, 

= - Caſes of practice as to gaolers, bond green to | gaolers, &c, 
Bailiſfi, how regulated, 

= Caſes of practice as to the duty of a bailtff, 
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— wh bor on- Writing, Id. 
— when brought in the county-court before: the ſheriff, 88 
The firm 75 the ꝛorit of prohibition t Hay ſuit where it is proſecuted i in a 
court which is not of record, Id. 


The form of the writ of admeaſurement of dytber in the county court, o 


— —— - When brought by the guardian of the heir, 88 
The form of the writ where the wife is diftrained for the debts of her buſ- 
band, in lands in which ſhe is endowed, 90 
The form of the writ de conſuetudinibus et ſervitiis, in the C. B. 9L 
, when un T Juſtices in the connty-court _—_ : 
eriff, 5 
rhe fon of the writ of annuity in the county-court before the ſerif, 9a 


in the C. B. by praecipe, > 
Tl be form of the ꝛrit de attornato faciendo vel recipiendo, when diretted 
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— — wh brought by a guardian, 


when directed to a King's bailiff, 


Their duty on arreffs, 


Caſes of practice as to oppoſing the execution * the law, 
Bail, what it is, 


Who are authorized to take bail i in London, 


What bonds are not good, | 
| The fheriffs duty as to returning writs, and the nature of ſame, 229 
bat adis ſball n, the fheri ny in - making a bad return, and what 
o», 242 
In what caſes the heriff s uur may be anendid, as well after verdict 
bo: Ears, 245 
= Sheriffs duty on the writs of venire facias, habeas corpora, 4 uratorum and 
5 diſtringas, 207 
= Sheriff's duty as to 3 juries, ä „ 
= ———— ts the grand inqueſt, | 2 27 
| Errmeous proceedings and ng ad of Peri” s duty about and con- 
= Ferang ann, 7 3 279 
1 — challenges, 1 | — 283 
= e — on the Writ of habeas corpus, n 0 
_ —— „ wrats of i nquiry, N — — 289 
1 — . executions, N 2099 
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Fees, charges by ſoeriff and his * on — 5 proceſe, 


The nature and operation of ſheriff”s bond, 


How far the ſheriff officially interferes with members of parl a, 
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The fee and. duty of a coroner, &c. 
How: theſe Her, are elected, with their gantz feations | 
The writ de coronatore eligendo 
The coroner*s oath for the due execution of his office 
His precept or warrant to ſummon a jury 
The foreman's oath 
Oath of the jury © | 
Coroner”s charge to the j jury . the fatute 
The cuſtomary charge to the jury 
Proceedings taken by the coroner on his in 5 


The form of the recognizance entered into with the coroner 


Obſervations thereon 
The fees the coroner has a right to claim under the fone 


* * in the y of London 


Precedents of Inquiſitions. 


Fel murder on view of the — 

Ditio | 

Ditto 

On an infant murdered, on view of the body 

On one who was murdered in G robbery 

On one who hanged himſelf © 

If the party cut his own throat then add this clauſe 

5 1 be drowns himſelf | | 
non compos mentis 

he died in priſon = 

Por the killing another in his oun defence 

For one per infortunium interfectum 

For the recovery of a debt due to a felo de ſe 
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A ples to a ſcire facias brought by an adminiſtrator on a judgment, 114 the 


Plainti is inteſtate was a felo de ſe, and therefore the debt forfeited i to 
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the king 
The form of an appeal of murder 


4 warrant to tate up 4 body that has been buried and no inquiſition 


taten 


1 warrant for a burial where a Perſon fs s found felo de ſe, 


turn, 
The return of the churchwardens, 
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75 be 120 by the plaintiff to the 45 fendant, unkſe m notice of trial ha” counter 


manded in time, age 
When to be paid by the plaintiff to the de efendant for not executing inquiry 


according to notice, or countermanding fame in due time, 70 
To- ſheriff to return proceſs in ſix __ after being og: with rule, ar 


liable to pay coſts, Ibid. 
e coſts below, on cauſes removed. into this court, to be caſt into the 


judgment, — 71 
The coſts of writ of WE and fine, to be Loa before outlawry re- 
* Id. 


| Declarations. 


WT he repetition 7 the origi inal writ is ts * avoidtd, and only the nature of the 
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action to be repeated, SEL 74 
hen declaration may b; amended, — | 785 
oro to be delivered to the defendant s attorney, — 6, 
eu on ſpecial writs, | 8 77 
ben to be delivered on ſpecial writs, | — Ua « 


; Originals proper to the cauſe of adtion to be ſued forth vere the dnderatog 
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aw to deliver declarations by the bye, v— 10 4. 
Declarations not to be delivered varying from the original writ, 82 
2 eclarations delivered, unleſs de bene elle Before bail be put in, is 4 
= aver of bail, — 83 N 


hen to declare to prevent a non . — ä 
aw to deliver declarations againſt priſoners in cuſtody, | _— 32 | 


= X%chvered, 86. 

all futts, the declaration 60 be entered with the Fa — 

| Demurrers, 
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WE 2945, 8 to be delivered, we — 3 
EP -murrer, when to be waived and when not, — 9 
A pecial demurrers, to be ſigned by council, — 91 
(ales of demurrer, how to be aſſigned, — ; 2 I 3 

hen to be entered in three days after _ — I 
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Diſcontinuance. 128 . 


Win Py 17 0 d 4 iſeomtinue, | — | Page g1 : 
Diftringas jurntores. | | 
| 15e t if, 5 | . 
MNben the old writs are to be del vered to the geri. — Id 
Ejeftment, | 


3 defendant does not defend the whale premiſes fo give notice tothe 
plaintiff, — 93 
Latitat fo be ſued out and filed, and a Nees to plead given, 8 judgment 
can be obtained againſt the caſual Hector, | 


| When to move for Judgment, — 8 94 
No attorney to be leſſee in ejectment. Id. 
Declarations in ejeciment, how to be ſigned and delivered, Id, 
M ben in London or Middleſex, de efendant is acquainted when to ap- 


pear, 95 
Mrits of non omittas to enter the liberty of the Biſhop of Ely, not to be 


| ſued out without fer 77 Mi previcus e and a mandavi ballivo 
returned, 


Error. 


A writ of error is a ſu per ſodhas as ſeen as allowed, . uo execution ere- 


cuted, 96 
ben writ of error is no ſuperſedeas without bail put in thereon, 97 
Bail in error cannot ſurrender the plaintiff i in error, | 98 


| After allowance of writ, no execution can iſſue for not tran ſcribing, with 
a certificate fron the clerk f the errors that the plaintiff makes de- 


: 7 ault, . — Id. 
How writ of error is allowed i in the Exchequer-chamber, and bail put 
in thereon, | — 


N 100 55 of bail to be given, when to be excepted againſt, and * 5 | 
JU}, 100 
When paper books on writs of error are to be ea to the judges, 1d. 
ben copies of the error and record are to be delivered to the judges, 101 
If the clerk of the errors negle(ts his duty, who is to ſupply his place, Id. 
i No ſu perſedeas to be entered by the clerk of the Treaſury, till ſome mani- 
Ja error is notified to the Juſtices, 8 12 
| Exceution non obſtante brevi de errore not to be fued out till a certificate 
"I Nom ibe cer of the re lsa. 
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W reddidit ſe to be returned thereon, where the de LJendaiit has not ren- 


Orders of court for proſecuting exceſſive fees, 


Execution. 


Executions to OY ned by the genden) before they are ſealed," Pa 


| When execution may be * out gp en a ſcire facias, and when with, 14 | 


1 e - 8 
To be fequed by the graben before they are ſealed, | 10 * 
ks gent. | 5 
nn thereon to be delivered and duly executed, 106 : 


After the return of the writ of exigent, no ſuperſedeas until bail, put in 
and coſts paid, Id. 


dered Ware nor r retraxit till entered on the roll, — 107 


Ex igenter. 


the officer nat to receive any pluries capias in order to make an caged or 


. 8 it be 2 by the clerk of the warrants, 108 


2 ees. 


No fees to be taken for the return of original writs and proceſs 4 Ia. 
109 


Officers of the court not to tale more than the ancient fees, but from the be- 


nevolence of the party or his attorney, Id. 
What is to be paid the ſecondary on bringing money into courts „ 
Fees to be paid on entering records, © © 7 nhapr———_ Id, 
- to the clerk of the declarations, > — III 
Clerks fu ſuffering others in arrear to at in their names, to pay their ar- 
rears, | 112 
Pees to be paid by the prifoners in te King's s Bench, way Id. 
Fi acer. 
To attend their duty, en pain of forfeiture, — _ 114 
To be preſent on a — 115 
FF abſent, who is to ſupply bis place, — 116 
Kules to the ſheriff for bringing in the body of a priſmer, muſt be * 7 
the proper filacer, — 
Appearances to be entered with the proper flacer, | — 5 I 5 
of declaration f what writs, Proceſs and entries, are to be made by the 
filacers only, | 
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. Fines, 5 Wy 
83 are to he paid on original writs, —:—. Page 121 


Writs relating to fines aud recoveries, to be duly returned and filed, 122 
Mone but atiornies of the court, or a juflice's clerk, to ſue out — 75 
No fine acknowledged before commiſſioners to paſs, unleſs one that was pre- 
— appear 10 4 judge to be examined on oath touching the We ſuch, 
—dſ —— —— 222 
* writ of covenant in London or Middleſex to paſs the i 
till a note of all the particulars be given the clerk, that the poſt-fines 
q * "may be levied, _- 124 
bo. Caveat for ſtopping fines acknowledged by perſons diſabled in law, to be 
= & —- received as wel term, and copies GO. ff the clerk of the King's 


* iber, 8 TEES we I 26 
SN ; Forejudger : 
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1 rule given, 3 „ . 2 
| ; Habeas A . — 
| How to be returned, — 130 
In cohat cafes bail is required, | Mm 
* bail on this writ liable to all actions returned on the writ, if the plain- 
therein declares in two terms, — 134 
The Plaintiff muſt declare de novo, the record bur not moved by ihe 
writ, | — | 1d. 
| On commitment to the cuſtody of the mar ſha by habeas corpus, the Poms 
ito remain two days i in cuſtody, — 8 "ye 
WS Imparlanee. 
When plaintiff may enter an imparlance the term falling, | 
In what caſes an imparlance is not allowed, . . 1 79 


In ſpecial actions, the plaintif may enter an imparlance the * e 


with an incipitur, Id. 
When priſoners are entitled to an e — — 1 40 
W hen the defindant ſhall have an a 2 want * of entering im- 
parlance or incipitur, 143 
Tn what time the defendant muſ? plead without impg imporience, 5 144 
'8 ; In qu iry. | 
. When notice to 2 given of executing the ſame, 9 14. | 
In what caſes the defendant is obliged to accept of notice of i inguiry from the 


time that notice of trial was given, — 14 
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Nn Deeds, Oc. 
No indenture, writ of error, iu or demurrer to be entered on the fila 


cer's rolls, —— Page 1. 


Deedi acknawledged in court to he enrolled on the ralls of the chief clerk 


only, and the party alnowledging the ſame to . in court, 147 
5 Irregularities. | 5 | 
Ae to be taken thereof as Jeon as the fan happens, Id . 
Iſſue, | dete 
| When to be entered on record, — : 148 


Copy of the general iſſue or demurrer to be delivered and ! paid for at 4d. 

per ſheet, or judgment may be ſigned againſt the party refuſi ng, 149 
What time allowed by the court for the plaintiff to enter bis tjſue, © 2 

Judgment to bs f igned only in t prothonotaries ice, — 


Every judgment on an incipitur 0 be entered on the roll before ach Jude : 


mont be ſigned, — — 18561 
For the better n. judgments the officer is 10. enter the debiars names 
alphabetically, — e 

Marrants of attorney, haw to be entered o on the roll, — 163 

How judgments are to be entered on the roll, — Id; 

TO may be entered for di: for filing the warrant off - 
torn — | 100 

— — — = for nat poying for, and N the n out of — 
— — for want of the plea, — 167 
— ——_— — for not paying for the general iſſue, . 
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; When a judgment, tho regular, may be ſetaſide, — I. 

In.cauſes removed by habeas corpus, the cofts below to be confidered and — 

into the judgment, —— I 
No rule for judgment on a writ of niſi prius or inquiry 10 be given before 

| the day 1 in bank, | | | g Re 4 Id. | 

When to move in arreſt of judgment, | — 7 


#hen Judgment muſt be revived by ſcire f. acias 47 no execution within @ 


Yrs ; | 8 — 8 414. 


3 " Juraps and Jury. 


Three tilliogs. and four-pence to be allowed each. juror, lying out oy 
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On trials at bar, each juror lying out one night aft a privy verdies, to be 
allowed only, 3s. 4 d. for aiet, beſides the charges of his lodgings, 343— 
Proof of notice of trial to be, on the party bringing the cauſe to trial, Ida 
The ros to be taxed, unleſs notice be countermanded in due time, 34 
A neio trial may be had where a verdie? finds intire e Roos: and part nos 


agctionable, tho judgment be arreſted, Id. 
If plaintiff give notice of trial, and does not proceed, the he defendant YAY \ 
11 by proviſoe, giving due notice, — 8 
How to be done in London and Middleſex, .: 
On trials at bar, the ſecondary to name forty-eight jurors, and the attor- 
nies of each fide tæ ſtrike out twelve, i — Id. 


| The party applying for a ſpecial jury, to be at the expence thereof, + 346 
The day of trial at bar to be appointed by the court, but praintiff”'s — 4 
1 


may countermand the ſame, | — . 
No trial at bar in an Halle OOO , 
a 3 Vene. . 26 bs <td: L OE £ # 
1 on babe eaſe; treſpaſs for goods, aſſault or + impriſonment, to ir: 
| laid in their proper counties, rr „ NW 40 
In what tranſitory actions the venue may be hand — . 
8 Before the defendant pleads, the venue may be changed on oath, 349 
The venue my be e e on e tho the defendant come in by erg 
Ef ee eee N e e RING W. Need d N 
* | - ; - »» JI 7% 
Verdict. 


In fractal verdidts, the u en 17 t in hæc verba to 15 

BK forborn, Fo —— 

I ben books are to be delivered to the judges en arguing foe - ſhe ciat ver dicht, 15 

I ben copies are to be divered to the judges,...... 
No cauſe to be put in the conrt-book 4% he argued ws 0 5. * of 4 


ments without ſpecial order, | "IA de 4; 81854 

| 4 38 I\* 81 Pee - R215. | 15 2 117 N : « 7 _ 1 ITY > 

| Under purine diy 5. execution or return 20 writs, Kew £6 undue Fees, 
of deraining m_ „ liable to ee 0 cs . 
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orie 2 a peremptor rule, 10 make return i in fix days, or bable to. 
attachment, pO — — Page 355 


Net to practice as attornies while inder-ſperiffi — 356 


tn . 5 


Mob Bank-warront to be alu, &. —— 2, ly to 364. 
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| Writs: _ | | 
The dodtine of writ, — 23564 t 374 
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Cauſes, | — | 5 1 
Declaration t. P „ 
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1 1 K 1 


— 
— — 
— 


29 1 % ” . * 6 
| FE * 2 17 « 3 1 


——_— | wks. 4 
TR IT ETC 
* = | * w 2 
s g 
" „ 
; & 8 4 


[ 
| 


Fs 


riffs, 


| 2 
d 58 v3. 


And their Subordinate Officers. 
| 2225 ; | 8 
— WRT "IT h | 5 * — WHSs fa 3 
p | mart 5dr OED [ wa % - 
n HIGH Ss HERIF f. ? 


ed, by the King, in the earl of each reſpective county; who was 

the immediate officer under the crown; and this high office 

was granted by the King, ſometimes for life and afterwards in fee; but 

when it became too burthenſome, and could not be conveniently exe- 

cuted by a perſon of ſo high rank, it was found neceſſary to appoint 4 

perſon duly qualified to afficiate in his room, who is called forriffy 

from ſhire reeve, i. e. governor of the ſhire. eh 

The ſheriff is therefore at this day conſidered 48 an officer of great 

| antiquity, truſt, and authority, having all the power for the admis 
niſtration and execution of juſtice which the earl formerly had, 


4 Perſons qualified #0 ſerve this Met. 8 
II is by ſeveral ſtatutes enacted, that no perſon ſhall be ſheriff in 
1 any county, unleſs he has ſuficifnt lands within the ſame county 
where he ſhall be ſheriff, whereof to anſwer the King and his peoplez 
in caſe any complaint be made againſt him; and none that is'fteward 
or bailiff to x nobleman ſhall be choſen ſheriff; 
"© Thoſe diſqualified,” 
ISSENTERS cannot be compelled to ſerve the office of | 
109 ſheriff, for every recuſant is under a legal diſability ; as alſo ex- 
| comunicated perſons z excomunication; however; will not ſave the 
perſon from puniſhment for not taking on him this office; if it is in 
his power to get himſelf abſolved therefrom ; likewiſe perſons who are 
| diſabled by a judgment in law to bear an office; are excuſed. _ 
1 * bye-law of the city of London, no freeman thereof choſen ſhe- 
Eb be excuſed; unleſs he voluntarily makes oath, that he is not 
th 10,0007, or pays the fine, being 400% * 
Pon "owe 


* 1 
Bo 5 11 


T HE government of the different counties was anclently lodg⸗ 


Ly 


. DOutyofHighSheriff. 
= by | How appointed, &c. 
, 1 : B/ ORE the ſtatute 9 Edw. 2. ſheriffs were annually elected 


by the freeholders of the county in the ſame manner as coroners 


are at preſent; but by that ſtatute, the chancellor, treaſurer, and 


if | Judges, are directed to meet on the morow of All Souls, being 3d Mo- f 
uy vember, every year, in the Exchequer Chamber, who, when aſſembled, 
i are to nominate three perſons in every county to be preſented to the p 
BE King, who pricks one to be ſheriff of each county; in London and 
' Middleſex they are elected on Midſummer-day, by the livery of London l 
, | | 5 t 

\ Sheriffs in the principality of Wales are nominated yearly by the lord p 

preſident, council, and juſtices thereof, who certify the ſame above, 

when they are appointed by the King as other ſherifts. : 

The ſheriff beſore he can exerciſe his office, or can have his patent, 1 

muſt give ſecurity in the King's Remembrancer's Office, under penal- þ 

ty of 100/. for the payment of his proffers, and all other profits of c 

his office; but ſuch ſureties are never ſued, unleſs there is a deficien- B 

ey in his effects. N * e d 

By ſtatutes 1 Geo. 2. 2 Geo. 2. and 9 Geo. 2. he is, within fix ca- ſ 

Jendar months after his election, to take and ſubfcribethe oaths of al- 

legiance, ſupremacy, and abjuration, in one of the courts at Ve-: 

minſter, or at the general or quarter ſeſſions where he reſides, between h 

the hours of nine and twelve o'clock in the forenoon ; he is allo, fi 

within three months after he is elected into his office, to receive the ſa- Ci 

crament in ſome public church, on the Lord's-day, immediately after ſt 

ſermon; and muſt produce, in the court where he takes the oaths, ol 
-A'certificate of his receiving the ſacrament, under the hands of the th 
miniſter and church-wardens, which muſt be authenticated by the in 

_eath of two witneſſes. . | b ar 

By ſtat. 25 Car. 2. 3 Geo. he muſt alſo, before he exerciſes his of- eq 

fice, make and ſubſcribe the declaration againſt tranſubſtantiation, an 

and make an oath, that he will duly according to the laws of the land Nt 

. 5 fa 


execute his ſaid office. 25 wy 

LE Oath of allegiance. 

IVV. I.. do ſincerely promiſe and ſwear, that I will be faithful 
and bear true allegiance to his Majeſty King George. So help me 

God. Stat. 1 Geo. i Ee rs” 


_ Oath of. ſupremacy. 


1 W. V. do ſwear, That I do from my heart abhor, deteſt, and ab- 
jure, as impious and heretical, that damnable doctrine and propo- 
ſition, that princes excommunicated or deprived by the Pope, or any 
| authority of the ſee of Rome, may be depoſed or murdered by their 
ſubjects, or any other whatſoever; and I do declare, that no foreign 
Prince, perſon, prelate, ſtate, or potentate, hath, or ought to have, 
any juriſdiction, power, ſuperiority," pre-eminence, or authority, ec- 
 Clehiaſtical, or ſpiritual, within this realm, Se help me God. Stat. 


1 Geo, 
3 a 


* 


pe: 


Ts. 5. Ms. oe 


1 


ſty's profit in all things that belong 


* 


duty of vigh Sheriff. 2 


Cath of abjuration. | | 
V. WW. do truly and fincerely acknowledge, profeſs, teſtify, and 


declare in my conſcience, before God and the world, That our 
fovereign lord King George, is lawful and rightful King of this realm, 
and all other his Majeſty's dominions thereunto belonging; and 1 do 
ſolemnly and ſincerely declare, that I do believe in my conſcience, 
that the perſon pretended to be prince of Wales during the life 
of the late King Fames, and fince his deceaſe pretending to be, 
and taking upon himſelf the tile and title of the King of England, 
by the name of 7ames the Third, or of Scotland by the name of James 
the Eighth, or the ſtile and title of King of Great Britain, hath not 
any rizht or title whatſoever to the crown of this realm, or any 


| other the dominions thereto b: longing; and I do renounce, refuſe, 


and abjure, any allegiance or obedience to him; and I do ſwear, that 
I will bear faith and true allegiance to his Majeſty King George, and 
him will defend, to the utmoſt of my power, againſt all traiterous 
conſpiracies and atttempts whatſoever, which ſhall be made againſt. 
his perſon, crown, or dignity; and I will do my utmoſt endeavour to 
diſcloſe and make known to his Majeſty and his ſucceſſors, all trea- 


W ſons and traiterous conſpiracies which I ſhall know to be againſt him 
or any of them; and I do * promiſe to the utmoſt of my power, 


to ſupport, maintain, and defend the ſucceſſion of the crown againſt 
him the ſaid James, and all other perſons whatſoever; which ſacceſ-- 
fion by an act entitled, “An act for the further limitation of the 


crown, and better ſecuring the rights and liberties of the ſubject,” is and 


ſtands limited to the princeſs Sophia, electoreſs and dutcheſs dowager 
of Hanover, and the heirs of her body, being proteſtants ; and all 
theſe things I do plainly and ſincerely acknowledge and ſwear, accord- 
ing to theſe expreſs words by me ſpoken, and according to the plain 


and common ſenſe and underſtanding of the ſame words, without any 


equivocation, mental evaſion, or ſecret reſervation whatſoever ; 
and I do make this recognition, acknowledgment, abjuration, re- 
nunciation, and promiſe, heartily, willingly, and truly, upon the 
faith of a chriſtian, So help me God. Stat. 1 Geo. 


Declaration iu tranſubſtantiation. 


8/4 I. do declare, That I ao believe that there is not any tran- 
ſubſtantiation in the Sacrament of the Lord's Supper, or in the ele- 
ments of bread and wine, at or after the conſecration thereof by any 
perſon whatſoever. Stat. 2 25 Car. 3 


Oath of office taken by Bel, except in Wales, and the 1 
-4 palatine of Cheſter, 


I. JF. do ſwear, That I will well and truly ſerve his Majeſty 
in the office of ſheriff of the county of and promote his Maje- 
gto my office, as far as I legally can or 
LES 2 may. 


| , ” EE 


= 7 Duty of High Sheriff. 
5 may. I will truly preſerve the King's rights, and all that belongeth to 
| the crown. I will not aſſent to decreaſe, leſſen, or conceal, the King's 
rights, or the rights of his franchiſes ; and whenſoever I ſhall have 
knowledge that the rights of the crown are concealed or withdrawn, 
be it in lands, rents, franchiſes, ſuits, . or ſervices, or in any other 
matter or thing, I will do my utmoſt to make them be reſtored to the 
- crown again ; and if I may not do it myſelf, I will certify and inform 
the King thereof, or ſome of his judges. I will not reſpite or delay to 
levy the King's debts for any gift, promiſe, reward, or favour where 
I may raiſe the ſame, without great grievance to the debtors, I 
will do right as well to poor as to rich, in all things belonging to my 
office: I will do no wrong to any man for any gift, reward, or pro- 
miſe, nor for favour or hatred: I will diſturb no man's right, and 
will truly and faithfully acquit at the Exchequer all thoſe of whom [ 
ſhall receive any debts or duties belonging to the crown : I will take 
nothing whereby the King may loſe, or whereby his right may be diſ- 
turbed, injured, or delayed: I will truly return, and truly ferve, all 
the King's writs, according to the beſt of my {kill and knowledge: 
I will take no bailiffs into my ſeryice, but ſuch as I will anſwer for, 
and will cauſe each of them to take ſuch oaths as I do in what belong. Wl 
eth to their buſineſs and occupation: J will truly ſet and return rea- 
 Jonable and due iſſues of them that be within my bailiwick, according 
to their eſtate and circumſtances, and make due panels of perſons able 
and ſufficient, and not ſuſpected, or procured, as appointed by 
the ſtatutes of the realm: I have not ſold or let to farm, nor contract- i 
gd for, nor have I granted, or promiſed for reward or benefit, nor 
will { ſell or let to farm, nor contract for, or grant for reward or be- 
neiif, by myſelf or any other perſon for me, or for my uſe, directly or 
indirectly, my ſheriffwick, or any bailiwick thereof, or any office 
thereunto belonging, or the profits of the ſame, to any perſon or per- 
deer I will truly and diligently execute the goods, laws, 
and ſtatutes of this realm, and in all things well and truly behave 
myſelf in my office for the honour of the King, and the good of the 
1 ſubjects, and diſcharge the ſame according to the beſt of my fkill and 
power. 80 help me God, Stat. 3 Gee. 

The ſheriffs for Wales, and the county palatine of Che/ter, take the 

old accuſtomed oath, theſe words being omitted: 3 
5 Ve ſhall be dwelling in your own proper perſon, within your 

| pailiwick for the time ag ye ſhall continue in the ſame office, 

except ye be otherwiſe licenſed by the King,” | = 
If a ſheriff refuſes to take on him his office, he may be proceeded 
againſt by information in the King's Bench; and if he refuſes to take 
the oaths enjoined him, or exerciſes his office before he is thus quali- 

fied the court of King's Bench, who have a general ſuperintendancy 
pyer all officers of juſtice, will grant an information againſt him. 
After he has entered into a recognizance in the Remembrancer's 
Office, with ſureties for payment of his proffers or accounts, his at- 
torney, &c. writes a note ſignifying that he is choſen ſheriff of ſuch a 
Eounty, and has entered into a recognizance, which muſt be delivered 


2 


mw 


„% . I Tg 5GUo, 


WE 
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| rected to any two juſtices of the county where he is ſheriff, one to be 


Priſoners, Writs, &c. how 


out of his office, the bodies : | 
charged with the cauſe or cauſes hereafter-mentioned ; That is to ſay, 


' writ of aſſiſtance, and writ of diſcharge to his predeceſſor, and then he 


muſt go to a Maſter in Chancery, if he be in London, to take the 


oaths. a 
If not in London, he may take the oaths by dedimus pateſiatem, di- 


of the quorum, or to any other commiſſioner or commiſſioners, or be- 
fore a judge of aſſize for the county, or a maſter in Chancery, who, 


it is held, may as well as a judge adminiſter to him the oath without 


dedimus. If the commiſſioners return the commiſſion or writ, and 
the oaths to be taken, when they are not taken, ſuch commſſioners 


are finable. | | 
Form of return of dedimus to take ſheriff's oath by commiſſion in- 


dorſed on the back of dedimus, 


7 E have taken the oath of the within- mentioned V. FF. Eſqʒ 
| ſheriff of —— by virtue of this writ to us directed (time 
when 4dimus bears date) truly and faithfully to execute the office of 
ſheriff, as weil according to the form of a certain ſchedule to theſe 
preſents, as to the tenor of the writ and ſchedule of the writ aforeſaid, 


likewiſe annexed, as that writ orders and directs, 


| 
turned over by the old ſheriff 10 the 


nec one. 


HE new ſheriff, at or before his firſt county court, muſt take 
over from his predeceſſor all his priſoners and writs preciſely b 


view, by indenture to be made between them, in which indenture all- 


the cauſes which he has againſt every priſoner muſt be ſet forth, and 


delivered by ſuch indenture, or the new ſheriff is not charged there- 


with. 


Form of the indenture for ſetting over priſoners and writs between 
the old and new ſheriff, ry 


late ſheriff of the county of S. of the one part, and V. IF. of, 


gc. now ſheriff of the ſaid county of the other part, WITNESS- 


TH, that the ſaid late ſheriff has delivered, and the ſaid preſent 
ſheriff has received from the _ late ſheriff, at the time of his going 
pf the ſeveral perſons hereafter named, 


G. 7. was taken by J. S. the —— day of — 


„ In the year of 


our Lord ———, by virtue of (the proceſs he was taken on, and ſo fate 
#he ſeveral priſoners in cuſtody, with their cauſes of actian for which they are 


getafned.) In witneſs, . 3 


— 


d _ 
—— —— — 3 A . — l 
F PEER 
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LO 


; Elis. 12, 


| Duty of c bbs Sheriff. 


Coaler 8 . engraſel at the bottom of the indenture.. 


ſeveral priſoners herein before-named, except E. F. G. H. &c. 


| 1 Hereby acknowledge to have in my cuſtody the bodies of all the 


againſt whoſe names the word diſcharged is written in the margin of 
3 this deed, the priſoners in cane being in number 


—. Wit- 
neſs my hand, Oc. CES 


Witneſs be 1 . 


When a ſheriff i is choſen, the old one continues theri till the new 


one is ſworn in; but his office ceaſes as ſoon as the writ of diſcharge 


comes to him, 
A ſheriff cannot be elected a knight of the ſhire for the county for 


which he is ſheriff, 
He is, by virtue of his office, a conſervator of the peace; yet by ſtat. 


Mary, no perſon being ſheriff of a county can exerciſe the office of 
jzjuſtice of peace in ſuch county during the time he is ſheriff. | 


By ftat. 1 Rich. 2. No one who has been ſheriff of a county a year, 
fhall be choſen 'again into ſuch office within two years, if there be other 


- ſufficient perſons. This is confirmed by ſtat. 23 Hen. 6. 


At common law the ſheriff's patent of office, like all other com- 


miſhons, ceaſed on the death or demiſe of the King ; but by ſtat. M 


Will. and Mary, and 2 Ann. they remain in full force for the ſpace 


of ſix months after ſuch death or demiſe, unleſs ſuperſeded or made 


void by the next ſucceſſor to the crown. 
By ſtatute 4 Hen. 4. every ſheriff muſt dwell in his proper perſon 


within his bailiwick while he continues in office, 


His being ſheriff in one county, gives him no juriſdiction in any 
other, though as a miniſterial officer he my make a panel, or return 


2 writ out of his county. 


By ſtatute 23 Hen. 6. a ſheriff ſhall not let to farm in any manner 


his county of which he is ſheriff, nor any of the bailiwicks, hundreds, 


or wapentakes therein. 
A leaſe from a ſheriff of his county, or any part thereof, though 


no rent ever received, is deemed to be within the foregoing ſtatute. 


Buy ſtatute 3 Geo. 1. a high ſheriff may conſtitute an under ſheriff 


br deputy ſheriff, or he =P execute the office himſelf, 


Adjudged caſes on the office and duty of high ſheriff. 


* ISS ENTE RS cannot be compelled to ſerve the office of 
3 ſheriff. gee; in the houſe of lords, City of London again/t 
« 


ans, in 1766. 
The ſheriff can execute no other office during the time of his ſhe- 


riffaltry, Stat. 2. Mary 1. 
The office of ſheriff does not determine on the party” - becoming 


a peer, but he till continues theriff at the King's A Cro. 
A ſheriff 


] 


% 


1 


Duty of Pigh Sheriff. 7 7 


A ſheriff cannot appoint two under ſheriffs. Vin. Abr. 19. TH 7 
Every ſheriff of ſhires, not being cities or towns made ſhires, 


ſhall, within two months after he has received his patent, on his firſt - 


county court-day, proclaim in the ſhire town four deputies reſiding - 


not more than twelve miles from each other, who are empowered to 
make replevins, and other matters of diſtreſs in the ſheriff's name; 


and ſheriff is to forfeit 5 J. for every month he ſhall negle& ſo to do, 
one half of the forfeiture to the King, the other moiety to the proſe- 


cutor. A4SS, Caſe adjudged on flat. 1 & 2 Phil. & Mary. 


By ſtat. 23 Hen. 6. 1 Edu. 6. 5& 6 of Edw. 6. _ 31 £hz. 
every ſheriff muſt appoint a deputy in the courts of law and equity to 
receive all writs and warrants before he begins to execute the judicial 
part of his office, under forfeiture of 40 l. and treble coſts; and the 
above ſtatutes have been enforced by the ſuperior courts. See Rule 


K. B. Mich. 1645, and Rule C. P. Mich. 1654. 


Priſoner may be affiened by the old therif to the new one, by 
deed-poll as well as indenture, but the new ſheriff may inſiſt on the 
aſſignment being made by e if he thinks proper. Barnes's 
Notes, C. P. 259. 

It has been adjudged, that i is not a good delivery of priſoners by 
the old ſheriff to the new one, till they are brought by him to be 
viewed by ſuch ſheriff, which he is not bound to take but in the coun- 
ty goal, Hard. 33. + Ih | 
The new ſheriff is not anſwerable for the eſcape of any —_— 
till he is properly made over to him. by the old ſheriff; when made 


over, his — of ſuch priſoner commences inflanter. 2 Roll. * 


457. = 


If a priſoner is omitted i in the indenture, and ſo not turned over at 
all, he remains in the cuſtody of the old ſheriff ; and if he eſcapes, 
the action mult be brought againſt ſuch old ſheriff. 2 Keb. Rep. 224. 

A ſheriff cannot be compelled to return any writ or proceſs, unleſs 
ſame is done within ſix months after the expiration of his office. 488. 
Caſe, on flat. 20, Geo. 2. 

The old ſheriff is in law cobſilered as ſheriff of the county ll the 


new one is fworn in. 2 Lill. Abr. 633. 


The King can determine the office of ſheriff when he pleaſeth ; <> | 


while in office, he cannot abridge his power. 4 Bac. Abr. 431. 


A ſheriff for any neglect of his under-ſheriff, in the execution of the 
office of ſheriff, is anſwerable i in the Exchequer ; but cannot be im- 
priſoned or indicted for the ſame. Latch. 131. | 

If a ſheriff is amerced by the court for neglect or refuſal to do- His of- 
fice, ſuch amerciament may be encreaſed by the court till he complies. 
Theſe amerciaments may be remitted on motion of the injured. party 
—_— _ if not eſtreated inte the Exchequer, otherwiſe not. Till. 

7. 8 

By common hw the. ſheriff 5 a ſubordinate officer to- the King” s- 
Bench, in the ſame manner as A conſtable is to a juſtice, of . 


2 Lord Raymond 1195 | 


All writs executed in the former ſheriffalty, hath included in 72918 


indenture and ſchedule to the new meriff, muſt be rennen by 1 
e 


the name af the old merit, and the return ſubſcribed by the new me- 
riff. M&S. Note. 

The courts at 5 will not grant attachment againſt 2 the 
fff for contempt after the expiration of his office, becauſe being then 


50 officer, and not liable to be fined, in the opinion of the courts, to 
impriſfon' ſuch a perſon would be an arbitrary proceeding ;z but will ſend 


for him to anſwer for a miſdemeanor committed by him when in office, 


and 2 diftringas nuper vicecomiti may iſſue againſt him for the ſame, 


2 Brownl. 144. 2 Saunders 88. 
Pending demiſe of the King, and before patent is rehewed, if a 


| 9 pe, an action will lie againſt the ſheriff for the ſame, 


Co. 30. 
7 If err dies before his year is expired, his under ſheriff muſt exe- 


cute the office till another is appointed, and is anſwerable to the King, 
and all others during the interval. Ms. Caſe on flat. 3 Geo. 2. 
If ſheriff takes a bribe of any under ſheriff, bailiff, e Sc. for 
Bis place, he is liable to an indictment, fine or impriſonment, This 
feſtrition extends to London and Middleſex. MSS, Caſe, on fiat, 5 


Ann. 
An action on the caſe will lie againſt a ſheriff for entering a corpos 


ration empowered to return writs. Roll. Rep. 1 19. 


An action lies againſt a ſheriff if he is ſeen in the company of a per- 
ſon againſt whom he has a writ, and afterwards returns the ſame non 


e inveritits, of if he is ſhewn defendant, and does not arreſt him, or 
ik he does not attach the goods of a defendant; * N an opportunity 
to execute ſuch warrant, C#0. Eliz. 873. 3 Bulſ. 212. 
An action lies againſt the ſheriff if he refuſes to return the perſon 
Toroner who is legally choſen by a majority. 2 Vent. 26. 
An action alſo lies againſt him for not returning good iſſues on a 
 &iflringas; and alſo for refuſing a writ. 12 Mad. 494, 495: 


The ſheriff may be amerced for the default of his under ſheriff of 


bailiffs- in the Exchequer. Brotunl. 36. 


_ If the party arreſted on a Latitat does not appear after the uſual r. re- 
WO turn made, the ſheriff may be amerced ; but ſuch amercement may be 


taken off if the defendant appears within a week after the return of 
the writ. Lit. Abr. 83. 

Sheriff may be amerced for not returning the writ where debt is le- 
vied on fieri farias, and paid to the plaintiff; but ſuch levy and ſale 
ate legal. Compl. Sher. 417. 

--i ſheriff has a court by preſeription, and has been accuſtomed to 
execute proceſſes therein, no action lies againſt him for any act done 
by him on ſuch proceſs, becauſe in that caſe the law conſiders him as 
judge of the court. MASS. Note. 


The ſheriff muſt execute the office himſelf in the lowing caſes : 


Writ of Partition, Rediſſeiſm, Waſte, Fufticies, And wherever the 
words of the writ are, "that the ſheriff ſhall go Nalin, as in an accedas 
ad curiam, &c. 


The further part of the ſheriff*s duty will be taken notice of under 


Wi head of Under Shri: 3 
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How appointed. | | 
Hs officer is in fact only the deputy of the ſheriff, who can 


rant this office, and revoke ſuch appointment at will. 
By ſtat. 3 Geo. all under ſheriffs of any counties in England, except 
the Welch counties, and the county palatine of Chefler, before they en- 
ter on their offices, ſhall take the following oath, before commiſſion- 
ers appointed to adminiſter the high ſheriff's oath, where a dedimus 
for a commiſſion iſſues, or b fore the Barons of the Excheguer, or ſome 


1 


one of them, when the under ſheriff is ſworn in town. 


Fe Oath of effice. 


7. C. do ſwear, That I will well and truly ſerve the King's Ma- 
jeſty in the office of under ſheriff of the county of ——, and 
promote his Majeſty's profit in all things that belong to the ſaid office, 
as far as I legally can or may; I will preſerve the King's rights, and 
all that belongeth to, the crown; I will net aſſent to decreaſe, leſſen, 
or conceal the King's rights, or the rights of his franchiſes ; and 
= whereſoever I ſhall have knowledge, that the rights of the crown are 
WF concealed or withdrawn, be it in lands, rents, franchiſes, ſuits or 
ſervices, or in any other matter or thing,'I will do my utmoſt to make 
them be reſtored to the crown again; and if I may not do it of myſelf, 
I will certify and inform ſome of | his Majeſty's judges thereof ; I will 
not reſpite or delay to levy the King's debts for any gift, promiſe, re- 
ward, or favour, where I may raiſe the ſame without great grievance 
to the debtors ; I will do right as well to poor as to rich, in all things 
belonging to my office; I will do no wrong to any man for any gift, 
reward, or promiſe, nor for favour, or hatred ; I will diſturb no man's 
right, and will truly and faithfully acquit'at the Exchequer all thoſe 
of whom 1 ſhall receive any debts, duties, or ſums of money belong- 
ing to the crown; I will take nothing whereby the King may loſe, or 
whereby his right may be diſtu bed, injured, or delayed; I will truly 
return and truly ſerve all the King's writs, to the beſt of my {kill and 
| knowledge; I will truly fet and return reaſonable and due iſſues of 
| them that be within my bailiwick, according to their eſtates and cir- 
cCumſtances, and make due panels of perſons able and ſufficient, and 
not ſuſpected, or procured, as is appointed by the ſtatutes of this 
realm; I have not bought, purchaſed, or taken to farm, or contracted 
for, nor have I promiſed, or given any conſideration, nor will I buy, 
purchaſe or take to farm, or contract for, promiſe, or give any confide> 
ration whatever, by myſelf or any other perſon for me, or for my 
uſe, directly or indirectly, to any perſon or perſons whatſoever, for 
the office of under ſheriff of the county of ———, which I am now 
to enter upon and enjoy, nor for the profits of the ſame, or ior Ag 
| bailiwick thereof, or any other place or office belonging thereunto; 
have not ſold nor contracted for, or let to farm, nor have I granted or 
„ | „„ promiſed, 


w _ Dutyof Under Sheriff. 
| promiſed, for reward or benefit, | by myſelf or any other perſon for me, 
or for my uſe, directly or indirectly, any bailiwick thereof, or any 
other place or office belonging thereunto; I will truly and diligently 


execute the good laws and ſtatutes of this realm, and in all things 


well and truly behave myſelf in my ſaid office, for his Majeſty's advan- 

tage, and for the good of his ſubjects, and diſcharge my whole duty 

to the beſt of my fkill and power. "OY n 
PE ES So help me God. 


He muſt alſo receive the ſacrament, take the oaths of allegiance, 
ſupremacy, and abjuration, and ſubſcribe the declaration again 
tranſubſtantiation, the forms whereof have been given in pages 
2 and 3. Nor by ftat. 27 Eliz. can any under. ſheriff act in his 
official capacity before he hath taken the aforeſaid oaths, on forfeiture 
of 401. to be divided between the crown and the profecutor, which 
may be ſued for by action of debt, bill, plaint, or information, in any 


of the courts of record at We/imin/ter, or before the juſtices of afjize 


and the peace, in their open ſeſſions, | | 

The under ſheriff, on his nomination to the office, muſt enter into 
the following bond to the high ſheriff, at which time the high ſheriff 
confirms his appointment, by executing jointly with him indentures 
of covenants relating to the execution of the ſaid office, 


Form of the bond from an under ſoeriff to an high ſoeriff. 
. Bond. 
T. C. to M. M. Penalty 5000 l. 


| | Condition. 


W HERE As our Sovereign Lord George the Third, by the 


Grace of God Cc. by his letters patent, bearing date (the 
date of ſheriff”s patent) did nominate, make, and appoint, the above- 
named V. . high ſheriff of the county of S. which ſaid W. V. af- 
. terwards by his indenture, bearing date (the date of the indenture of co- 
venants) did depute, aſſign, conſtitute, and ordain, the above-bounden 
T. C. his under ſheriff of the ſaid county of S. as in and by the ſaid. in- 

_ denture doth more fully and at large appear. NOW THE CONDI- 
TION of this obligation. is ſuch, that if the above-bounden T. C. his 
heirs, executors, and adminiſtrators, and every of them, do at all time 
and times hereafter ſave and keep harmleſs and indemnified, as well the 
ſaid . IF. his heirs, executors, adminſtrators, and afligns ; as alſo the 


lands, tenements, hereditaments, goods and chattels of the ſaid V. V. 


for, touching, and concerning, the returns and executions of all ſuch 
proceſs, writs, and warrants, of what nature ſoever they be, as are or 


hall be directed to the ſheriff of the ſaid county of S. and ſhall be brought 


and delivered or offered to be delivered to the ſaid T. C. during the time 
that the ſaid M. W. ſhall be iheriff of the ſaid county, and of and from 
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ll iſſues, fines, and amerciaments, which ſhall happen to be impoſed or 
taxed upon the ſaid V. M. for and concerning the not executing, Wrong- 
ful executing, or detaining in his hands any writs, proceſs, or warrants, 
and of, for and concerning all eſcapes of all and every perſon or perſons 


or warrant, during the time that the ſaid W. M. ſhall continue ſheriff 
| of the ſaid county of S. AND ALSO if the ſaid T. C. his heirs, exe- 
5 cutors, and adminiſtrators, ſhall fave harmleſs and indemnihed, the 
ſaid V. V. his heirs and aſſigns, and their and each of their lands, 
goods and chattels, of all ſuch account and accounts as the ſaid 


. V. IW. is or ſhall be charged with, as ſheriff of the faid county of 
S. to our Sovereign Lord the King, his heirs or ſucceſſors, in any of 
1 his Majeſty's courts, and of all ſums of moriey which ſhall be levied 
: or received by the ſaid 7. C. as under ſheriff of the ſaid VJ. M. or by 
} any bailiff or other perſon, by the direction or aſſent of the ſaid T. C. 
F to the uſe of our Sovereign Lord _ King, his heirs or ſucceſſors, that 
* MF then this obligation to be void, or elſe to remain in full force and 
: virtue, 9 FN POE | 

V- | 
TN The indenture between the high ſheriff and under ſheriff. 
$ _ 8 


THIS indenture made the — day of — in the | 

year of the reign of our Soyereign Lord George the Third, by 

the Grace of God of Great Britain, France and Ireland, King, Defen- 

der of the Faith, and ſo forth, and in the year of our Lord 17—, be- 

tween W. W. of &c. Eſq; of the one part, and T. C. of Sc. gentle- 

man, of the other part, WITNESSE TH, That he. the ſaid V. V. 

being appointed, and having on the day of the date hereof taken the 

office of ſheriff of the county of S. for the whole year, commencin 

from the day of the date hereof; in conſideration of the aſſured hope 
and truſt which he the ſaid J. W. hath, that he the ſaid T. C. will 
e take care that the office of under ſheriff be honeſtly, uprightly, duly, 
e and ſufficiently diſcharged within the ſaid county of S. and that the 
- ſaid ſheriff ſhall be freed and diſcharged from all charges and damages 


- whatſoever relating to the ſaid office, and for the conſiderations here- 
j- after in theſe preſents mentioned, he the ſaid W. W. hath been pleaſ- 
n ed and contented to depute, ordain, conſtitute, and make the ſaid 7. C. 
* his under ſheriff of the ſaid county of S. for the ſame time and term, 
ok and ſo long as he ſhall continue in the ſaid office; but nevertheleſs, 
8 ſubject to the proviſo or power herein after- mentioned of diſplacing or 
e removing the ſaid 7. C. from the ſaid office of under ſheriff, as herein 
e after is mentioned. And the ſaid W. W. the more effectually to em- 
e power the ſaid 7. C. to execute the ſaid office of under ſheriff of the 
* ſaid county of S. hath, (as much as in him lieth, and he lawfully | 


may) authorized, conſtituted, deputed, and appointed, and doth au- 
thorize, . conſtitute, depute, and appoint him the ſaid T. C. and all 
and every ſuch clerk and clerks as he the ſaid T. C. ſhall employ or ap- 
point in the ſaid office of under ſheriff, by writing, under the hand 
and ſeal of the ſaid T. C. in the name of him the ſaid V. I as ſheriff 
of the ſaid county of S. upon the _— of any plaintiff or plaintiffs 

5 Es. 10 


— 


who ſhall be arreſted or apprehended, by virtue of any ſuch proceſs, writ, 


„ . Duryof Ander Sheriff. 


to ſign, ſeal, execute, and as his act and deed deliver; and every 
aſſignment and affignments of any ba.]-bond and bail- bonds, that 
ſhall or may, at any time or times hereafter, during his ſheriffafty, be 
taken in his name as ſheriff of the ſaid county of S. from any defen- 
dant or defendants, by virtue of any writ, precept or precepts, or man- 
date whatſoever, which ſhall be ditected to him for the execution 
thereof; and alſo for ſuch deputy or deputies to take any inquiſitions 


requiſite on all proceſs requiring the ame, and as ſhal] be directed 


to the ſheriff of the county of S. during the ſheriffalty of the ſaid 
FP. I. in conſideration whereof, and for other good cauſes and «confi- 
derations, him thereunto moving, he the ſaid 7. C. for himſelf and for 
his heirs, executors, and adminiſtrators, doth, covenant, promiſe, 
and grant to, and with the ſaid JW. FF. his executors and admini- 
ſtrators, by theſe preſ-nts, in manner following, (that is to ſay) 

That he the ſaid T. C. ſhall well and truly, honeſtly, and ſufficiently, 
for and during the ſaid term and time, and fo long as the ſaid W. M. 
| ſhall continue in the ſaid office of ſheriff of the ſaid county of S. execute 
and duly perform the ſame, carefully, well, truly and honeſtly demean 


and behave himfelf therein, and ſhall, during the ſaid time and term, 


well, truly, honeſtly, and ſuffigiently, execute, or cauſe and procure 


to be executed, all and every writ and writs, proceſs and proceſſes, 
warrant and warrants, precept and precepts, mandate and mandates, 
directed, or to be directed from our ſovereign Lord the King, his 


heirs or ſucceſſors, and from and out of all and every or any of his 
Majeſty's courts at Veſiminſter, or any other courts elſewhere, or 


otherwiſe, or from any commiſſi ner or commiſſioners, juſtice or juſtices 


of the peace, or other perſon or perſons, officer or officers, which 


have or ſhall have authority thereunto, to the ſaid ſheriff of the ſaid 
county of S. which during the ſaid time or term ſhall be or ordered to 
be executed; and of the ſame and every of them, in all due, fit, and 
convenient time, ſhall make true and ſufficient returns at the ſeveral 
days, times, and places, according as the ſaid V. W. by the ſaid writs, 
proceſſes, warrants, precepts and mandates, or any of them, is or 
ſhall be required, limited, or appointed to return the ſame ; and ſhall 
alſo by and during the ſaid time and term, and at all times afterwards, 
ſave, keep harmleſs, and indemnified, the ſaid J. W. his heirs; execu- 
tors, and adminiſtrators, and his and their goods, chattels, lands, 
tenements, hereditaments, and eſtate, and every part an- parcel thereof, 
of and from all manner of action and actions, cauſe and cauſes of ac- 


tions, ſuits, fines, amerciaments, pains, ſum and ſums of money, pe- 


nalties, contempts, forfeitures, judgments, executions, damages, 


coſts, and loſſes, and of and from all and every other troubles, charges, 


and incumbrances whatſoever, that ſhall or may happen, ariſe, grow, 
be put unto, orſhall be aſſeſſed, impoſed, ſet, or taxed upon or againſt 
the ſaid . N. as the ſheriff of S. at any time or times, for or by rea- 


ſon of the executing, not executing, returning, not returning, or miſ- 
returning, or the not due returning or executing of any of the ſaid 

writ or writs, proceſs or proceſſes, mandate or mandates, precept or 
precepts, warrant or warrants, without any trouble, coſts, charges, 
damages, or expences, therefore to be ſuſtained, incurred, or ex- 


n pended, 


. - 


h „„ „% . | ww 


pended, by the ſaid W. W. or his executors, or adminiſtrators, 


for not ta 
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in, about, for, touching, or concerning the ſame; and ſhall alſo 
from time to time, and at all times hereafter, give notice unto 
the ſaid V. W. of all and every writ or writs that ſhall be ſued 
or brought againſt him that ſhall come to the ſaid T. C. or his 


| deputies, clerks or ſervants ; or whereof the ſaid T. C. ſhall have no- 


tice, and ſhall not appear, or cauſe any appearance to be made or en- 
tered, or any common bail to be filed upon any writ or action that 
ſhall be brought againſt the ſaid J. V. without the privity or allow- 


ance of him the ſaid V. V. and further, that the ſaid T. C. or his de- 


puty or deputies, clerk or clerks, or any other perſon or perſons for 
or under him in the name of the ſaid W. W. ſhall not, at any time or 
times hereafter, during the ſaid term or terms, make, or cauſe to be 
made, any return or returns, of or to any writ. or writs, proceſs or 


| proceſſes, precept or precepts, warrant or warrants, mandate or man- 


dates, whatſoever, touching, or in any wiſe concerning, the liberties 


| or franchiſes of the ſaid county of S. in the name of the ſaid VJ. V as: 
ſheriff of the ſaid county of S. without timely acquainting the ſaid 


. M. therewith, and taking and purſuing his juſt and lawful direc- 
tions therein; if he, upon or after ſuch notice, in due time, give uch 
directions therein; and alſo, that he the ſaid T. C. his executors or 
adminiſtrators, ſhall and will, at all times hereafter, acquit and diſ- 
charge, or otherwiſe well and ſufficiently ſave, keep harmleſs and in- 
demnified the ſaid V. V. his heirs, executors, and adminiſtrators, and 
his and their goods and chattles, lands, tenements, and eftates, of 
and from all and every ſuits, charges, loſſes, payments, damages, fines, 
amerciaments, and hindrances whatſoever, that ſhall or may, at any 
time or times, during the ſaid time he ſhall continue in the ſaid office, 
or at any time then after ariſe, happen, grow, or come unto, or be brought 
againſt him the ſaid . V. his heirs, executors, or adminiſtrators, or his 
or their goods, chattels, lands or tenements, for or by reaſon of any re- 
ſcue or reſcues, eſcape or eſcapes, or letting any priſoner or priſoners, 
apy: + or negligently, or otherwiſe, to.go at large or eſcape, or 
ting ſufficient bond or bonds, with ſufficient and good ſecu- 
rity; or for perſons arreſted or to be arreſted z. or of or for priſoners” 
bailable ; or of refuſing to accept of bond or bonds, in ſuch manner as' 
by law is or ſhal), during the ſheriffalty of the ſaid V. V. be required 
of any perſon or perſons arreſted, or to be arreſted for any matters or 


| cauſes, for which he, ſhe, or they, ſhall or ſhould be bailed by law; - 


or for the making, or making amiſs, or not due making of all or any 
aſſignment, of all or any bail- bond or bail-bonds.; or for not putting 
any warrant or warrants of attorney in any of the Courts of record at 
Weſtminſter, or elſewhere ; or for or by reaſon of any negligence, miſ- 
feazance or miſ-feazances, non-feazance or non-feazances, abuſes, - 


miſdemeanors, commiſſion or commiſſions, omiſſion or omiſſions, de- 


fault, delay, or contempt ; or for or by reaſon of any other matter, 


' Cauſe, or thing, that ſhould or ought, at any time, in any kind what- 


ſoever, to be done or performed by the ſaid 7. C. as under ſheriff of 
the ſaid county of &. or by his deputy or deputies, clerk or clerks, bai- 
lif or bailiffs, ſervant or ſervants, or by reaſon of his or their, or any 


r 
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of their not- doing, inſufficient doing, over-doing, or neglecting, his 
or their duty or duties ; or for or in reſpect of any matter, cauſe, or 
thing whatſoever, hereafter to b- done, or omitted to be done, by him, 
them, or any of them, concerning the ſaid office : and moreover, that 
| ke the ſaid 7. C. ſhall from time to time, and at all times, when there- 
unto required, as ſoon as conveniently may be, during the ſaid time 
and term, and until! the faid /. H. ſhail be duly diſcharged from the 
faid office of ſheriff, deliver, or cauſe to be delivered, unto the faid 
M. I. a true account or inventory, in writing, of all extents, and ju- 
dicial writs or proceſs whatſoever, that ſhall come to the hands of the 
ſaid T. C. his agent or agents, clerk or clerks, deputy or deputies, or any 
perſon or perſons appointed to act for, by, or under him, them, or any of 
them, to be executed with the tee and return of the ſame, and the ſums 
of money therein ſpecified, and the name or names of the perſon or per- 
ſons, againſt whom ſuch writ or writs, proceſs or proceſſes, ſhall be iſ- 
ſued ; and the perſon or perſons for whom all and every, or any ſuch writ 
or writs, proceſs or proceſſes, ſhail be iſſued, and what is done upon all 
and every, or any ſuch writ or wiits, proct ſs or procefles ; and that 
he the ſaid T. C. ſhall and will, within the ſpace of ten days next after 
any levy or receipt by him or any of his deputies, ſhall be made of any 
ſum or ſums of money, upon or by virtue of ſuch extents or pts 
' writs, proceſs or proceſſes, if thereunto required, pay, or cauſe to be 


paid, the ſum or ſums of money ſo levied or made to the ſaid V. N. or 


to ſuch perſon or perſons as he ſhall from time to time nominate and ap- 
point to receive the ſame ; he the ſaid /. IV. giving a note or receipt in 
writing under his hand, teſtifying the receipt of all fuch ſum or ſums of 
money as ſhall be by him ſo received: and that it ſhall be in the power of 
the ſaid V. V. notwithſtanding any thing in thele preſents contained, 
upon complaint to him made of the miſcarriage of any bailiff, within 


the ſaid county of S. in the duty of his place, to put out, diſcharge and 


diſplace any ſuch bailiff from his further employment as bailiff, for ſo 
much of the ſaid time as ſhall be then to come: and likewiſe, that the 
ſaid 7. C. ſhall and will, from time to time, and at all times hereafter, 
give due notice to the ſaid . V. of all ſuch, perſonal attendances as 
ſhall from time to time be required, or requiſite to be made by the 
faid H. V. in the county of S. as ſheriff of the ſaid county, and be 
attending upon and aſſiſting to the ſaid ſheriff, wherein ſuch perſonal 
attendance ſhall be required, and that he the ſaid T. C. ſhall be aiding 


and afliſting in the raiſing and levying ſuch force of men, horſes, and 
arms, within the ſaid county of S. as the ſaid V. W. ſhall be enjoined 


to raiſe and levy ; and ſhall from time to time, and at all times, as occa- 
ſion {hall be and require, give his perſonal. attendance on the ſaid V. 
V, for his doing, performing, and executing of all ſuch thing and 


things as ſhall be requiſite on bis behalf: and further, that the ſaid 


7. C. ſhall, during the ſaid term and time, well, truly, and faithfully, 
do, execute and perform all and every act and acts, matter and matters, 


thing and things whatſoever, incident or belonging to the ſaid office of 


under ſheriff of the ſaid county of &, and to the utmoſt and beſt of his 
means, ſkill and-power, ſhall and will well and truly levy, collect, and 


gather all and ſigular ſuch ſum and ſums of money as do in any wiſe 


concern 


w V0. 5 — * 


ſucceſſors, or which ought to be 
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concern or belong to the ſaid ſheriffalty, or ſheriff of the ſaid county, 
of S. and alſo all poſt-fines pro licentia concordandi, forfeitures, profits, 
ſeizures, fee - farm rents, pipe filyer, exchequer ſilver, extracts of all 
goods of traitors, felonious perſons, outlaws, and all and every ſuch 
ſum and ſums of money, forfeitures, entries, and demands whatſoever, 
as ſhall be at any time or times extracted, charged, or impoſed for the 
uſe of our Sovereign Lord the King, his heirs and ſucceſſors, or for 
or by reaſon of any extracts of writs, proceſs of green wax, or others 
wiſe, directed out of the court of Exchequer, or Crown Office, or 


any of the courts of record at I giminſter, or elſewhere, and command- 


ed, directed, or appointed to be levied or gathered by the ſaid ſheriff 
of the ſaid county of S. and of the ſame, and every of them, and eve- 
ry part thereof, ſhall in due time, from time to time, make a true and 
juſt account, and due ſatis faction and payment thereof, to the uſe of 
our Sovereign Lord the King, his heirs and ſucceſſors, into the receipt 


-of the Exchequer, by tally or tallies, in due form, or into ſuch other 


courts as the caſe ſhall require; and alſs ſhall take of the Pell Office a 
conſtat of every ſuch payment and tally ſtruck; and ſhall likewiſe 
take out and obtain all other acquittances, meet and neceſſary for 
the manifeſtation of any ſuch payment as the caſe ſhall require, and 


all and every ſuch conſlats and acquittances ſhall and will from time 
| to time deliver to the ſaid V. V. within fix days after every or any 


ſuch payment made, if thereunto required; and ſhall alſo, from time 
to time from thenceforth keep harmleſs and indemnihed the ſaid . H. 
his heirs, executors, and adminiſtrators, and his and their goods, chat- 


tels, lands, tenements and eſtate, from and againſt our ſaid Sove- 


reign Lord the King, his heirs and ſucceſſors, in reſpect of all and 
every ſum and ſums of money to be had, levied, or received by the 
ſaid T. C. for the uſe of our Sovereign Lord the King, his heirs or 

9 had, levied, or received by him the 
ſaid T. C. as under ſheriff, or by the ſaid V. FF. as ſheriff of the ſaid 
county of S. to and for the uſe of our ſaid Sovereign Lord the 
King, his heirs or ſucceſſors : and moreover, that the ſaid T. C. his 


1 
4 
| 


| executors, adminiſtrators, or aſſigus, ſhall and will, at his and their 


own proper coſts and charges, in and by all things join with his depu- 
ty for the time being, and with all other clerks appointed or to be ap- 
pointed by the ſaid /. V. ſheriff of the county of S. for the ſupplying 
the ſaid office of under ſheriff of the county of S. with proper clerks, 


for the orderly and duly proceeding for the paſſing the accounts for 


the ſaid county of S. into one account, agreeable to the ſtatute or ſta- 
tutes in that caſe made and provided, touching ſheriffs accounts; and 
ſhall and will, without delay, proceed in the ſaid accounts, with the audi- 
tor or auditors aſſigned to take the ſaid accounts,as alſo in paſſing thereof, 
into one by the like agreement and conſent, and alſo in the declarations 
thereof before the barons of the ſaid court of Exchequer, and before 


any other perſon or perſons to be thereunto authorized, and being 


ready for the declaration thereof, ſhall alſo, at the like proper coſts 


and charges of the ſaid 7. C. procure the ſaid auditor and au- 
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ditors to attend ſome or one of the barons to take the ſaid declaration, 
and to make the uſual allowances of the ſaid accounts of the ſaid coun- 
of F. and the duplicate thereof, to the end that one part thereof, 
which ſhall be the charge remaining with our Sovereign Lord the 
King, and the Lord Treaſurer, and Commiſſioners of the Treaſury, 
and Remembrancer of the Exchequer, may be anſwered with the other 
part and duplicate thereof, ſubſcribed by ſome of the, officers of the 
Exchequer for the ſaid ſheriff; all which ſhall be ſolicited and follow- 
ed, to be got, and ſhall be got, finiſhed, and effectually perfected, by 
the ſaid T. C. at his own proper coſts and charges, and in all offices 
and places through which the ſame ought duly to paſs; and that the 
fame ſhall be performed and done with due ſpeed, and without delay 


and unneceſſary intermiſſion, and ſhall be done and brought to the 


Pipe Office in that due time and manner which the ſtatute hath or- 
dained concerning ſheriff's accounts, as by the ſtatute or ſtatytes in 
that behalf is limited and appointed ; and likewiſe be diſpatched from 

the Pipe Office with convenient expedition; and on or before the 
day of ———, which ſhall be in the year of our Lord 17—, 
procure ſufficient diſcharge, and formal quietus ei, in due form of law, 
at the proper coſts and charges of the ſaid T. C. for fo much of the 
ſaid account as ſhall concern the ſaid V. . as ſheriff of the county of d. 
as aforeſaid, his heirs, executors, or adminiſtrators, and every of them; 
ſo that his and their lands, tenements, goods, chattels, and eſtate, 
may t all times hereafter ſtand free and clear of and from all damages, 
charges, and accounts, for or by reaſon of the ſaid office or place of 
' ſheriff of the ſaid county of S. and further, that the ſaid T. C. at his 
own proper coſts and charges, ſhall defray, bear, pay, and lay out all 
ſuch charges of what nature ſoever, as have been heretofore laid out 
by any under ſheriff of the faid county of S. at the ailizes held at — 
within the ſaid county; and ſhall alſo, at his own proper coſts and 
charges, defray, bear, and lay forth all charges whatſoever, which 

are or ſhall be expended at the ſeyeral aſſizes held in and for the ſaid 
county of S. at any time or times during the ſaid time or term, for 
which the ſaid . V. ſhall continue to be ſheriff of the ſaid county of 
S. and ſhall and will freely diſcharge and ſave harmleſs the ſaid HW. V. 
| his heirs, executors, and adminiſtrators, of and from the ſame : and 
Further, that the ſaid T. C. ſhall at his own proper coſts and charges, 
defray, bear, pay, and lay forth all charges and other expences what- 
foever, that are or ought to be laid forth or diſburſed, in, for, or about 
the executing or puniſhing all and every traitors and felons, and all 
other perfons whatſoever, that are or ſhall be condemned or attainted 
of treaſon, felony, and perſons adjudged to be whipt, ſet upon the pillo- 
ry, or otherwiſe puniſhed according to law, whereſoever or howſoever 
in the ſaid county of S. and of ſuch priſoners as ſhall be from time to 
time convicted and attainted, ſhall and will make, or cauſe to be made, 
due execution according to the judgment or ſentence againſt each and 
every of them to be pronounced, at any time or times, during the 

ſaid term or time: and alſo, that the faid 7. C. his deputy or deputies, 

Clerk or clerks, bailiff or bailiffs, or any other officer or oſſicers that 


ſhall 


- 
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dall be-employed; retained, admitted, appointed, or permitted by or 


n, under him the ſaid. T. C. at any time or times, during the ſaid term or 


n- time, ſhall not, without the ſpecial conſent of the ſaid V. V. in that 
f, behalf obtained in writing under his hand, detain or keep above the 


1. ſpace of forty-eight hours, in their or any of their cuſtody, houſe, 
5 room, or chamber, or in any other houſe, room, chamber, or plaee 
ap whatſoever, any. priſoner or priſoners, by him, her, or them, or any of 
he them arreſted, or to be arreſted, or taken within the ſaid county of 
55 S. for any debt, damages, fine, ſuit, or cauſe, for above the value of 
by 20 J. of lawful money of Great Britain, or for ſeveral or any cauſe or 
yy cauſes together, exceeding the ſaid ſum of 20 J. but the ſaid priſoners, 
be and every of them fo arreſted and taken, for above the faid ſum of 
7 20 J. ſhall forthwith, and without delay, commit, or cauſe to be 
508 committed, to the county gaol or priſon, or ſome other common gaol 
oh or priſon, appointed or to be appointed for ſuch purpoſe, for the ſaid 
in county. of S. there to remain until ſuch priſoner or priſoners ſhall be 
mn WF diſcharged by due courſe of law, or ſhall otherwiſe be let to bail, all 
le upon good and ſufficient ſecurities and bail, according to the 
„ form of the ſtatute in that caſe made, if ſo be the law ſhall re- 


„quite and warrant the ſaid ſheriff, or the under-ſheriff of the 
de faid county of S. to let to bail any ſuch priſoner ot priſoners, and 
. not otherwiſe; and that he the ſaid 7. C. ſhall and will well, 


K truly, faithfully, providently, circumſpectly, and diligently, do; 
e, perform, execute and accompliſh all and ſingular acts, matters, and 
F things which to the ſaid office of ſheriff or under-ſheriff of the ſaid 
0 


county of S. during the ſaid term and time that he the ſaid VJ. M. ſhall 
eontinue in the ſaid office, do or ſhall appertain and belong, or ought 


I to be by the ſaid ſheriff or under-ſheriff performed and accompliſhed ; 
1t aud alſa, that the ſaid T. C. and all and every of the bailiffs, clerks, 
* ſervants, and miniſters, that ſhall be employed by or under him in the 
d execution of the ſaid office, to the utmoſt of his power, and as much 


as in him is or ſhall be, all and ſingular the liberties and franchiſes to 
the ſaid county of S. and to the ſaid H. M. ſheriff of the ſaid county 
of S. belonging or appertaining, ſhall and will well and truly obſerves 
perform, maintain and keep, in all places within the ſaid county of 8. 
and ſhall not, fo far as in the power of the ſaid T. C. ſhall lie, per- 


d mit, or- ſuffer the faid liberties and franchiſes, or any, of them, to be 
„broken, infringed, or:violated in anywiſe : and further, that he the 


ſaid 7. C. ſhall and will duly and. juſtly. perform, execute and keep 


t all ſuch articles and matters whatſoever, as are contained, mentioned, 
and expreſſed in the condition of the bond or recognizance, which the 

d ſaid M. M. with ſureties, hath or ſhall enter into and acknowledge to 

- the uſe of our ſovereign Lord the King, in his Majeſty's court of ex- 

c chequer, concerning the ſaid office of ſheriff of the county of S. ſave 
only ſuch as do neceſſarily require the perional attendance of the ſaid. 

F M. M. and the ſaid V. M. doth covenant, promiſe and grant, by 

] theſe preſents, for himſelf, his heirs, executors$$%and adminiſtrators, - 
do and with the ſaid 7. C. his executors: and admipiftrators, that all 
ö ind every the covenant and covenants, and obligations, taken or to bs 
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; taken, in the name of the ſaid . M. as ſheriff of the ſaid county of 
S. either of or from the ſeveral bailiffs in their places, or of or from 


Have and, take all., layful. fees, dues, profits, and commodities, th 


& 


any perſon or. perſons arreſted, or to be arreſted, within the ſaid county 
of S. within the time that be ſhall continue in the ſaid office, by virtue 
of any writ, precept or mandate whatſoever, ſo nevertheleſs as the 
ſaid . M. his heirs, executors, and adminiſtrators, ſhall be ſecured, 
kept harmleſs, and indemnified by the ſaid T. C. his heirs, executors 
and adminiſtrators, for, touching or concerning the ſaid office of ſhe- 
Tiff, ſhall be to the only uſe of the ſaid 7. C. his executors and ad- 
miniſtrators, for his better ſecurity, and being ſaved harmleſs of and 
from any damages, loſſes, troubles, and expences, that ſhall or may 
grow, come, or happen to bim, by reaſon of the miſdemeanors or negli- 
gences of any of the ſaid bailiffs, or any other perſon or perſons arreſted, 
or to be arreſted, or for or by reaſon of his or their nqn-appearances or 


_ otherwiſe howſoever : and that he the ſaid 7. C. his ſaid executors and 


adminiſtrators, performing the covenants herein contained on his part 
to be performed, ſhall and may, at his own proper coſts and charges, 
fue the faid covenants and obligations in the name of him the ſaid. V. 
I. by virtue of theſe preſents, and receive, take, and enjoy, to the 
proper uſe and behoof of the ſaid T. C. his executors, adminiſtrators 
and aſſigus, all ſuch lawful benefits and recompenees as ſhall ariſe or 


come, upon or by reaſon of the ſaid covenants, obligations, and ſuits, 


and every or any of them, in any manner of wiſe as he the faid V. 
V. his executors or adminiſtrators might lawfully and equitably have 
done if theſe prefents had not been made : provided neverthele/s, and 
ſo that the ſaid 7. C. his executors, adminiſtrators and aſſigns, do al- 
ways indemnify and fave harmleſs the ſaid . V. his heirs, executors 
and adminiſtrators, and their, and each of their goods, chattels, , 
lands, tenements, and eſtates, of and from all and all manner of 
coſts, charges, damages, and ſums of money whatſoever, which may 
in any wiſe be awarded, adjudged, ordered, decreed, or recovered 
againſt the faid VH. VH. his heirs, executors or adminiſtrators, by 
reaſon, means, or occaſion of the putting in ſuit as aforeſaid, any of 
the aforeſaid covenants or obligations by the ſaid under-ſheriff, his exe- 
cutors, adminiſtrators or aſſigns, in the name of the ſaid W. V. his 
executors or adminiſtrators, which he the ſaid T. C. doth hereby for 


himſelf, his executors and adminiſtrators coyenant to do; ard alſo, 


that it ſhall and may be lawful to and for the ſaid T. C. he obſerving 
and performing the ſaid covenants and agreements. herein contained 
on his part to be performed, to have and enjoy the ſaid office of under- 


meriff of the ſaid county of S. ſubject to the proviſo herein after-men- 
' tioned, and to keep all and fingular courts, turns, lects and 
Courts, for the {aid time, at the times and places duly appointed for 


the fame, according to the laws and ftatutes of this realm, and the 
cuſtoms and uſages of the county of S. and that in ſuch caſes as 


aforeſaid he the ſaid L. M. as far as he lawfully may, without any 


breach or infringement of his duty as ſheriff of the ſaid county of &. 
doth covenant, promiſe and grant, that the ſaid 7. C. ſhall and may 


ſhalt 
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of gall or may be lawfully had, gotten, received, or become due to the 
m ſaid ſheriff, by virtue or means of the ſaid office of ſheriff of the ſaid. 
y county of S. to the proper uſe of him the ſaid T. C. without the con- 

2 radiion or denial of the faid V. M. his executors or adminiftrators, 
e ind without any account thereof to be given to the ſaid W. M,. and 
„ h, that he the ſaid T. C. fhall and may have, receive and take to 
s and for his own proper uſe (in caſe he the ſaid T. C. ſhall be continu- 
ed in the ſaid office of under-ſheriff of the ſaid county of S. during the 
' ſheriffalty of the ſaid W. IF. and ſhall duly paſs the accounts of the 
d BR faid V. IV. as ſheriff of the ſaid county, and procure a good and ſuffſi- 
y WW cient diſcharge to him in reſpect thereof, according to the true intents 
= of the covenant herein before in that behalf contained) the ſum of 
„being the allowance for paiſing the accounts of the ſheriff of the 
r county of S. made or given to the ſheriff of the ſaid county of S.“ 
d for the time being, by an act of parliament made in the third year of 
t che reign of his late majeſty king George the firſt, entitled, An act for 
s WT the better enabling ſheriffs to ſue out their patents, and paſs their ac- 
counts; and the ſaid W. IF. doth hereby nominate, conſtitute and ap- 
point the ſaid T. C. his lawful attorney for him and in his name, but 
to the ule aforeſaid, to receive from the receipt of his majeſty's exche- 
quer, or from ſuch perſon or perſons as ſhall be appointed to pay the 
ſame, the ſaid ſum of and on receipt thereof, to make, exe 
cute and give for him, and in his name, a full and ſufficient diſcharge 
and receipt for the fame ; he the ſaid V. V. his executors and admi- 
niſtrators, and their and each of their goods, chattels, lands and te- 
nements, being ſaved harmleſs and indemnified from time to time by” 
the ſaid T. C. according to the true intent and meaning of theſe pre- 
ſents : and whereas, it is intended by theſe preſents, that the faid 7. C. 
ſhall receive and account for, in the name of the ſaid . M. as fherif 
of S. ſuch of his majeſty's revenue ariſing within the ſaid county of &. 
and during the continuance of him the faid T. C. in the ſaid office of 
under-ſheriff, as ufually hath been received by other under-ſheriffs 
ond alſo, that the ſaid T. C. ſhall, and he doth hereby accordingly 
agree to lay out and diſburſe for his majefty's ſervice fuch monies as 
heretofore haye uſually been paid, laid out and diſburfed by former un- 
der-ſherffs of the ſaid county, whereby the balance of the account be- 
tween our Lord the King and the ſaid V. M. (if any ſhould be due from 
our ſaid Lord the King to the ſaid J. W. as ſheriff of the ſaid county) 
will of right belong to him the ſaid T. C. wherefote to enable him the 
ſaid T. C. to receive the balance of the ſaid account, if any ſhall. ap- 
pear to be due to the ſaid: V. M. as ſheriff of the ſaid county, he the 
ſaid W. 7. doth hereby nominate, conſtitute and appoint him the ſaid 
T. C. his lawful attorney for him the ſaid . A. and in his name, but 
to the uſes aforeſaid to receive at the receipt of his majeſties exche- - 
quer, from ſuch perſon or perſons who ſhall be appainted- to pay the 
ſame, ſuch ſurplus. or balance of the ſaid account (if ſuch ſhall be 
due), and on receipt thereof, to make, execute and give, in the name 

of him the ſaid I. IV,. a full and ſufficientdiſcharge for the ſame. Po. 
vided nevertheleſs, and it is hereby declared and agreed by and between , 


= 
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0 Duty of Under Sheriff. 
all the ſaid parties to theſe preſents, and particularly by the ſaid T. C. 
for himſelf, his heirs, executors and adminiſtrators, that he the ſaid 
FJ. C. himſelf, his heirs, executors and adminiſtrators, ſhall and will 
well and truly account for, pay, and deliver to the ſaid . V. his exe. 
cutors or adminiſtrators, all ſuch ſum and ſums of money, fees, 
dues, perquiſites, profits, and emoluments whatſoever, which have 
been herctofore ſually had or received by former ſherifis of the 
faid county of S. and not by the under-ſherift for the time being; 
any thing herein before contained to the contrary thereof in any 
wiſe notwithſtanding. And the ſaid 7. C. for himſelf, his heirs, exe- 
 Eutors and adminiſtrators, doth hereby covenant, promiſe, grant and 
agree, to and with the ſaid . I. his executors- and adminiſtrators, 
that he the ſaid T. C. his heirs, executors and adminiſtrators, ſhall and 
will, from time to time, and at all times from henceforth, ſave, keep 
harmleſs and indemnified him the ſaid . V. his heirs, executors and 
adminiſtrators, of and from all and all manner of action and actions, 
cauſe and cauſes of action and actions, ſuits, troubles, fines, amer- 
ciaments, pains, penalties, forfeitures, defaults, and all damages, 
matters and things whatſoever, relating to the ſaid office of ſheriff of 
S. excepting only what ſhall happen by the perſonal defau:t, negli- 
gence or omiſſion of him the ſaid . MW. or by or thro' his proper 
acts. Provided nevertheleſs, that it ſhall and may be lawful to and for 
the ſaid . W. during his continuing the ſaid 7. C. in the ſaid office 
of under-ſheriff, at his will and pleaſure to command the ſaid 7. C. or 
his deputy or deputies, clerk or clerks, to attend him the ſaid V. I. with 
the freeholders books, wherein the freeholders names of the county of 
S. are or ſhall be inſerted and entered, and that the ſaid /. W. at his 
will and pleaſure, ſhall from time to time nominate and return ſuch 
Juror and jurors, inqueſt and inqueſts, to be returned and impanelled 
as jurors to inquire and ſerve in any of his majeſty's court or courts 
at Weftminſier, or before any of his majeſty's court or courts, com- 
miſſioner or commiſſioners of yer and terminer, gaol-delivery, com- 
miſſion of the peace, juſtice or juſtices of the peace, and all and every 
other perſon and perſons, having lawful authority to command the ſaid 
V. IF. as ſheriff of the ſaid county, to cauſe to come before them, or 
any of them, any juror or jurors, inqueſt or inqueſts whatſoever, to 
ſerve for or in the ſaid county, or upon any iſſue whatſoever ariſing to 
be tried, or any inquiſition to be taken within the ſaid county of 6, 
And the ſaid T. C. for himſelf, his heirs, executors and adminiſtra- 
tors, doth covenant and promiſe to and with the ſaid . V. his execu- 
tors and adminiſtrators by theſe preſents, that he the ſaid 7. C. ſhall 
and will from time to time ingroſs, impanel, and return, or cauſe to be 
ingroſſed, impanelled, and returned, and ſummoned, ſuch juror or ju- 
rors, inqueſt and inqueſts, ſo from time to time. nominated and ap- 
pointed to be returned by the ſaid J. V. with his name ſubſcribed to 
ſuch returns, and none other, together with the like proceſs to them 
directed in that behalf, and ſhall and will always, on notice, attend 
with the ſaid frecholders book on him the ſaid V. V. and permit and 
ſuffer him to nominate and return ſuch juror and jurors, inqueſt and 
inqueſts, in manner aforeſaid ; any thing in theſe preſents contained 
| 2 | 00 
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to the contrary thereof notwithſtanding. - And further, that he the ſaid | 


J. C. or bis deputies, clerks or ſervants, ſhall not at any time or 
times, during the ſaid time or term which the faid V. M. ſhall conti- 
nue to be ſheriff of the ſaid county of S. ingroſs, return, impanel, or 
cauſe to be ingtoſſed, returned, or impanelled, any inqueſt or jury 
for the trying any traitor or traitors, without the approbation of the 
ſaid 7%, I. firſt had and obtained; ner open, execute, or return any 
letters or commandments from the King's majeſty, the privy councilz 


or the ſecretaries of ſtate, directed to the ſheriff of S. without firſt giv- 


ing notice to the ſaid J. . and taking his directions therein, in caſe 
he, at the time of the receipt or Gelivery. of any of the faid letters or 
commandments, ſhall be tetident in the ſaid county of S. Provided 


| further, that it hall and may be lawful to and for the ſaid V. M. at any 


time or times, dyiing his continuing the ſaid 7. C. in the ſaid office 
of under-ſheriff, at his will and pleature to prohibit and forbid the ſaid 
T. C. his deputy or deput-es, clerk or clerks, by a note in writing 
under his hano, from opening, ſending, executing Or returning-any 
writ or writs, precept, or mandate, that fhall be directed to the ſheriff 


af L. for the cle Hing any member or members to ſerve in parliament 
in or for the ſaid county of S. to the end the ſaid /. V. may perſonally . 


and duly open, fend, execute, and return the ſame; and in ſuch caſe 
the ſaid T. C. for himſelf, his he:rs, executors and adminiſtrators, doth 
hereby covenant and promiſe to and with the ſaid 7. +, his executors 
and adminiſtiaiors, that he the ſaid T. C. will not open, ſend, exe- 
cute, or return any ſuch writ or writs, p:ecept, or mandate without the 
ſpecial ditections of the ſaid i. H. firſt had and obtained in writing, 
whereby to hinder or prevent the ſaid . . from opening, ſending, 


returning, or executing any fuch writ or wrus in his proper perſon : 


Provided always, and it is the true intent, meaning, and agreement of 


all the ſaid parties fo theſe preſents, that if the ſaid 7. C. ſhall not well, 
| honeſtly and carefully demean and behave himſelf in the ſaid office of 


under-ſheriff of the ſaid county of S. in all buſineſs, matters, and 
things thereunto bejonging, to the good liking and approbation of the 
ſaid . W. that then and from thenceforth it ſhall and may be lawful 
to and for the ſaid J. , at any time or times during his continuance 
in the-ſaid-office of ſheriff. of the ſaid county of S. to difplace. and re- 


move the ſaid T. C. ſo miſbehavipg, out of and from the ſaid place 


and office of under-ſheritt aforeſaid, for. and during all the then 
reſidue of the ſaid time and term hereby granted; any thing in this 


preſent indenture contained, or any other matter Whatſoever to the 


contrary thereof in any wiſe notwithſtanding. - Ard the ſaid T. C. for 
bimſelf, his heirs, executors and adminiſtrators, doch covenant, promiſe 
and agree, to and with the ſaid V. IF his executors and adminiſtrators 


by theſe preſents, that in caſe of ſuch diſplacipg.the ſaid 7. C. as afore- 


ſaid, he the ſaid 7. C. his executors and adminiſtrators, after his being ſo 
diſplaced, ſhall not nor will act as under-ſheriff of the ſaid county in 


any wiſe howſoever during the ſheriffalty of the ſaid . V. and in 
caſe of ſuch removal as aforeſaid, he the ſaid T. C. ſhall and willdeli- 
ver ynto the (aid /. M, his executors or admipiſtrators, all and all | 


* a 
| I 


Manner 
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22 Duty ot Under Sheriff. | 
. manner of books. belonging or relating to the ſaid office, and all bail. 

bonds, proceſs, and mandates, and other things whatſoever relating 
to the ſaid office which ſhall then be depending or remaining, or be in 
the hands, cuſtody, or diſpoſal of the ſaid 7. C. his clerks, bailiffs or 
_  fcrvants, unexecuted, or not returned, whole, fafe and uncancelled, 
_ and ſhall and will alſo pay and deliver to him the ſaid . V. all ſum 
and ſums of money, goods, and chattels, as ſhall be taken, paid, or le- 
1 vied in execution, or for the uſe of the King's majeſty, bis heirs or 
ſucceſſors, by virtue of the ſaid office of ſheriff or under-theriff of the 


ſaid county of S. within two days next after requeſt in ſuch behalf 


hall be made by him the ſaid V. M. his heirs, executors and admi- 
niſtrators. And laſtiy, he the faid 7. C. for himſelf, his heirs, executors, 


and adminiſtrators; doth hereby covenant, promiſe and grant to and 


with the, ſaid V. M. his executors and adminiſtrators by theſe preſents, - 
that he the ſaid T. C. ſhall and will bear, pay, and diſcharge all rewards 
or ſums of money payable or to be paid by the faid ſheriff of 8. by vir- 


tue of any act or acts of parliament already made, or which at any time 
or times hereafter, during the faid 7. C's continuance in the ſaid of- 
fice, ſhall be made for apprehending or convicting any perſon or per- 


. ſons for any felony or robbery committed, or to be committed, on 


the King's highway, or for any burglary or felonious breaking or enter- 


- ingany houſes, or for counterfeiting, clipping, or diminiſhing the coin 


of this kingdom, or for any other matter or thing that Already is or 
ſhall be hereafter, for the time and term of his continuing in the ſaid 
office of under-ſheriff, by any acł or acts of parliament impoſed on the 


faid ſheriff of S. and indemnify the ſaid V. V. his heirs, executors and 
- adminiſtrators, of and from the ſame. In witneſs etc, | 


— 


| The under-ſheriff having executed and interchanged with the high- 


ſheriff the foregoing indenture of covenants, proceeds to the execution 


of his office by appointing proper clerks under him for the diſpatch of 
the different departments of his duty: Thoſe clerks hold their office 
by indenture of appointment from the under-ſheriff, | in the following 


form: | 
The Under. Sberiff's indenture of appointment of bis Clerk. 
THIS INDENTURE made, c. between 7. C. of &c. gentle- 


& man, under-ſheriff to . W. ſheriff of the county of S. of the one 
part; and S. R. gentleman, of the other part &c. Whereas the ſaid 


ſheriff hath admitted the ſaid T. C. into the office of his under-ſherift, 
ſo that the guidance and management of the ſaid office, and all mat- 
ters and things thereto relating or belonging, ſhall be and are to be 
and continue ſubjeQ to and under the order, direction, and power of 


him the ſaid 7. C. and by his order and direction, and not otherwiſe, 


to be performed and done during all the ſaid ſheriffalty, he the ſaid 


7. C. having given ſecurity for his the ſaid T. C.'s faithful diſcharge 


# of the ſaid office, and indemnifying the ſaid ſheriff: Now this inden- 


ture witneſſeth, that the ſaid 7. C. at the ſpecial inſtance and requeſt 
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of the faid S. R. hath appointed and taken, and by theſe preſents dot 


Ol 


* 


Dutꝛx ot Under Sheriff, 23 
appoint and take the ſaid S. R. to be clerk of the ſaid ſheriff, and of 
him the ſaid 7. C. in the ſaid office, to act, do, and perform all and 
every act and acts, thing and things neceſſary and convenient for ex- 
ecuting the ſaid office of under-ſheriff of the ſaid county of 8, and 
which other clerks of the ſaid office have uſually and heretofore done 

and performed, during all the time and continuance of the faid ſheriff, 
with liberty for him the ſaid &. R. to take to his own uſe all lawful 
and uſual clerks fees: In conſideration whereof the ſaid S. R. for him 
ſelf, his heirs, executors, and adminiſtrators, doth covenant, promiſe, 
and agree, to and with the ſaid T. C. his executors and adminiſtrators, 
by theſe preſents, in manner following; (that is to ſay) That he the 
S. R. ſhall and will, during all the ſheriffalty aforeſaid, well and ho- 
neſtly demean and behave himſelf in the ſaid office, and diligently and 
carefully ſerve and attend him the ſaid T. C. in and about the diſpatch 
of the ſaid buſineſs in the ſaid office, and obſerve and perform all his 
| lawful orders and directions thereon, and uſe and beſtow his utmoſt. 
care, diligence, and attendance therein: Ard alſo that he the ſaid S. K. 
| ſhall not make out any warrant upon any writ' of Habere facias peſ- 
ſeſſionem, without receiving or agreeing for the fees due for the execu- 
| tion thereof, or without the direction or conſent of him the ſaid T. C. 
And alſo that he the ſaid S. R. ſhall not make out any warrant whatſo- 
ever, to any other perſons than ſuch as are bailiffs of liberties, or ſne- 
riffs bailiffs, who have given ſecurity to the ſatisfaction of him the ſaid 
T. C. and alſo that he the ſaid S. R. ſhall not make out any warrant 
or warrants, on any writ or writs of execution againſt the body, goods, 
or chattels of any perſon. or perſons, for or on behalf of whom any 
writ or writs of privilege De non mole/tando, ſuperſedeas, or protection hall“ 
be allowed in the ſaid office of the faid ſheriff; and alſo that he the ſaid 
S. K. ſhall make out all other lawful and ſufficient warrants upon any 
| proceſs! that ſhall come to his hands, and be required of him; and alſs' 
that he the ſaid S. R. ſhall not accept or take any Capias ad ſatisfacien- 
dum againſt any bailiff, to charge them in cuſtody of the ſaid ſheriff, or 
any meſne proceſs requiring bail for more than 201, without the direc-' | 
tion of the ſaid T. C. but rather if the party applying will not tay for 
ſuch directions, to give the party applying a warrant thereon ; and 
alſo that he the ſaid S. N. ſhall take good and ſufficient bonds and ſe- 
| curity of and from all perſons he ſhall let to bail, or to or for wWhom 
he ſhall make or grant any warrants of replevin, ſo that the ſheriff may 
be indemniſied; and alſe that he the ſaid S. R. ſhall not take any in- 
quiſition upon any writ of Ad quod damnum, nor any extent, elegit, or 
ſpecial Capias utlegatum, where any houſes, lands, or tenements are to 
be found; and alſo that he the ſaid S. R. ſnall not return any wit o ; 
Habeas corpus for any perſon in cuſtody, or fined in any criminal mat- 
ter, or on the King's proceſs, nor ſhall he diſcharge the body or goods 
of any ſuch perſon, againſt the directions of him the ſaid T. C. a 
% that he the ſaid S. R. ſhall not return any writs: of Venire facias, 
ifiringas, or precept, with any other panel than what the ſaid T. CG. 
| ball approve of, or impanel any grand jury, or jury of life and death, _ 
ra other inqueſt or jury whatſoever, without the conſent of = i 
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„ Duty o Ander Sheriff. 
Wo fad 7. C. ond alſ that he the ſaid 8.” R. ſhall not teturn above 20 /, 


— 


iſſues on any writ of Diſtringas without a rule of court, or the ſaid 7. 
C. 's orders for fo doing, or return Devaſtavit till aſter an inquiſition 


taken; and alſo that he the ſaid S. R. ſhall make legal and ſufficient re- 


turns in due time, to the beſt of his power, of and upon all other 


writs and proceſs to be returned by him, and that he the ſaid S. R. 


hall within ten days next after every term, during the faid ſheriffalty, 


or when and as often as he ſhall be by the ſaid T. C. required, give unto 


tze ſaid 7. C. his executors or adminittrators, a juſt, true, and perfect ac- 
count of all ſuch monies and fees which he ſhall have received for the 


- ſaid ſheriff and under-ſheriff, and pay the ſame to the ſaid T. C. his 
executors or adminiftrators ; and the faid S. R. ſhall in his dwn pro- 


per perſon carefully and diligently attend all and every court and courts 
of juſtice, judges, juſtices, or commiſſioners, when and as often as he 
hall be thereunto required by the ſaid T. C. and ſhall then and there 


perform all ſuch matters and things as ſhall be requiſite on the behalf 


- of the ſaid ſheriff; and that the faid S. R. (hall during the time afore- 


faid, and after ſuch time as the ſaid ſheriff ſhall go out of his office, 
at the requeſt of the ſaid T. C. aſſiſt the ſaid T, C. in the management 
of any affair relating to the ſaid office, as alſo in returning any writ 
or Writs, or in the pailing the accounts of the ſaid ſheriff, and doing 
all matters and things that ſha!l be requiſite in order to the diſcharging 
and indemnifying the ſaid ſheriff, and procuring a guietus, and that 


without fee or reward for ſo doing; and laſtly the ſaid S. R. for him- 


ſelf, his heirs, executors, and adminiſtrators, doth further covenant, 
promiſe, and agree to and with the ſaid T. C. his executors and admi- 
nniſtrators, in manner following; that is to ſay, that he the ſaid S. R. 
mall and will from time to time, and at all times hereafter, at his own 
proper coſts and charges, well and ſufficiently ſave, defend, keep 


- harmleſs and indemnified the ſaid V. W. and T. C. and each and every 


of them, their and each and every of their goods and chattels, lands, and 
tenements, and their and each and every of their executors and admi- 


niſtrators, of and from all and all manner of action and actions, 


cauſe and cauſes of action, ſuits, troubles, fines, amerciaments, pains, 
penalties, ſum and ſums, contempts, forfeitures, judgments, execu- 


tions, coſts, recoveries, loſſes, damages, and expences whatſoever, and 


of and from all and every other trouble, charge, and incumbrance'what- 


ſoever, that ſhall or may at any time or times hereafter happen to ariſe, 


grow, or be ſued forth, proſecuted, recovered, aſſeſſed, impoſed, ſet, or 


taxed upon or againſt the ſaid /. V. and T. C. or any and either of 


them, or which they or any or either of them ſhall or may, at any 
time or times hereafter happen to ſuſtain, incur, or be put unto, for 
or by reaſon or means of any act, default, neglect, omiſſion, commiſ- 
ſion, or miſtake of him the ſaid S. R. in any matter, cauſe, or thing 
Whatſcever relating to the ſaid office. Provided always, that if the ſaid 
S. R. ſhall not obſerve, perform, and keep the covenants and agree- 
ments herein above ſpecified, and behave; himſelf to the good liking of 
him the ſaid 7. C. it ſhall. and may be lawſul for him the ſaid 7. C. 

to remove and put out the ſaid S. R. from being a clerk in the ſaid? 


office; 
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[ofice ; and in caſe of ſuch removal he the ſaid S. R. ſhall immedi iately 


deliver up all books, writings and papers relating to the ſaid office, ne- 


ceſſary for the carrying on the buſineſs of the ſame, to the ſaid 7. C. 
and all other books, papers, and writings which the ſaid S. R. ſhall - 
demand, being in the cuſtody or power of the ſaid F. B. or with © 


which the ſaid ö. R. bath been intruſted ; the ſaid. 7. C. giving the 
ſaid 8. R. a receipt or diſcharge for the ſame. In witneſs G. 
Sealed &fc. „„ a ne : ; 


- 
* 


By ſtat. 42 Edu 3. cap. q. confirmed by 23 Hen. 6. cap. 7. no un- 

der ſheriff is to abide in his office above one year. 
By ſtat. 3 Geo, cap. 15. if a high ſheriff dies before the expiration 

of his year, or before he is ſuperſeded, the under ſheriff is to con- 


tinue in his office, and execute the ſame in the name of the deceafed 


ſheriff, till another is legally appointed, and to be anſwerable for 
matters done during the interval, as the high ſheriff would have been; 
and his ſureties given to the high ſheriff on his entering on his office 
ſhall ſtand and be anſwerable to the King, and all perſons whatſoeyer 
for the due performance of his duty of office during ſuch interval, 


or bailiff, ſhall not practiſe as an attorney in any of the King's courts 
during the time that he holds ſuch office, | 367 599.1» *6.. BINS 


An under ſheriff may aſſign a priſoner as well as the high ſheriff, 


259. 


and where a ſtatute appoints any matter to be done by the ſheriff, and 
preſcribes no particular manner for executing the ſame, ſo as to make 
he ſame perſonal as to the high ſheriff, it may be done by the under 
ſheriff ; but where by the ſtatute it appears to be a perſonal act, there | 
t can be done only by the high ſheriff, © 


Heri. | | | 
The under ſheriff muſt always have a deputy attendant in each of 
he courts at Weftminſler,. to receive and execute the commands of ſuch 


attorney of- ſuch court, otherwiſe the high ſheriff is liable to an 
tion on the ſtatute for ſuch negle& of his under ſheriff, 4 


Ir reward for the place of under ſheriff, nor ſubje& ſuch under ſheriff. 


By ftat, 3 Geo, cap. 15. no perſon ſhall buy, ſell, or take to farm, 


* 
1 


By ſtat. 1 Hen. F. cap. 4. the under ſheriff, ſberiſf's clerk, receiver, | 


and the ſame is valid in law, 4 Bac. Abr. 441. 446, Barnes's Notes 
9 5 „„ OP FRE 2p I 7 ON LOTT kl - 8 


An under ſheriff is ex officio included in feveral acts of parliament ; | 


| All the common and ordinary buſineſs of the high feerif is by the 
| ndenture between him and the under ſheriff transferred to ſach under : 


ourt, and to render an account of ſuch buſineſſes that may happen þ PE. 
ouching the ſheriff and his office. He muſt likewiſe file a warrant _ 

pf attorney for his high ſheriff in each of the courts at Hęſiminſſer by | - 
n attorn | 
By tat, 5 Jun, no ſheriff of Londen or Middleſex ſhall take any fe 
o any expences relating to his office uſually borne by the high ſheriff, _ $ 4 0 J 


he office of under ſheriff, or deputy ber iſf: ſeal keeper, county clerk, 


pire clerk, gaoler, bail:ff, or any of the ſaid offices, on forfeiture of 500 l. 


5, ſhalt 


*. 


fe moiety ty 8s de the King, the other neh o fuch perſon 35 © "| 


26 Duty ok Under Sheriff, EE 
ſhall ſue for the ſame, within two years after the offence committed, 
in any Ae 4 $297 ee 1 
Type duty of the under ſheriff is to execute all matters and things di. 
rected to the high ſheriff from the King, or from the courts at Weſimin, 
Air, or elſewhere, having power ſo to do. Fide the indenture of cove. 
nants between him and the high ſheriff, page 11. ee 


' How ſperiffs are is be paid and fatisfied for their trouble in euecul. 
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re appointed, viz. twelvepence for every twenty ſhillings where the 
_ * ſym is not aboye one hundred pounds, and fixpence for ever twenty 
* ſhillings above one hundred pounds that he ſhall levy and deliver in 
execution, or take the body in execution for, on pain that every ſhe. 
| © riff &c. who ſhall act contrary ſhall forfeit to the party agerievel 
ttreble damages, and forfeit forty pounds; one moiety to the en 
a ndl the other moiety to the party ſuing for the ſame, © 
This act not to extend to any fees to be taken for any execution 
Within any city or town corporate. Same flat, 
11 is held that a ſheriff, by the equity of ſtat, 26 Hen. 6. cap. 10. ſhall 
take fourpence for every warrant. Vide Winch. 2. 
By ſtat, 3 Geo. cap. 15, when any ſheriff ſhall by proceſs out of the 
'— #xchequer extend any goods c. into the hands of his Majeſty &. 
*- for any debts due to the crown, and ſhall die, or be ſuperſeded 
before a Tenditionj expongs be awarded for ſale, or before he has mad: 
Actual ſale thereof, and a writ ſhall afterwards be awarded to a ſubſe- 
.* * quent ſheriff, who ſhall ' make ſale of ſuch goods c. the barons df 
- the Exchequer, if ſitting or not, they, or any of them, of the degret 
— 5 pf the coif, ſhall ſettle the fees or poundage for ſuch ſeizure and alc 
| between ſuch preceding and ſubſequent ſheriff, with regard to the 
trouble each ſheriff had in the execution of ſuch proceſs, * 
No ſheriff, under ſheriff, bailiff, or other perſon employed in le 
vying any debts &c, due to the crown by proceſs, out of the Exch 
fuer, ſhall take any fee on pretence of ſuch levying Sc. except four- 
- pence for an acquittance, which ſuch officer is to give to the perſon 
on whom ſuch debt Sc. is levied, and the bailiff ee. receiving ſucl 
debt Sc. ſhall account for the ſame to the ſheriff, and may require a 
da Ecquittance from ſuch ſheriff without fee, from which debts the ſhe 
| ii 
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tif ſhall diſcharge the debtor, by telling and anſwering the ſame on 
their accounts in the Eæcheguer; and if any ſheriff Ec. ſhall nibil or 
not duly anſwer to the crown any debts ſo levied, he ſhall forfeit treble 
damages to the party aggrieved, and double the ſum which ſhall be 
decreed to. ſuch party by the court of Excheguer, on complaint and 
proof of ſuch abuſe before the barons, in ſuch ſummary way as to them 
ſhall ſeem meet; and if any ſheriff gc. ſhall demand any money from 
any perſon from whom any debt is payable to the crown. by proceſs 
out of the Exchequer, on pretence of executing the proceſs, or in re- 
ſpect of fees due for collecting the ſame, or if any one of the officers 
aforeſaid ſhall demand any ſum for forbearance to levy any ſuch 
ffice WW debts written out to them by the ſaid proceſs, every ſuch offender 
| ſhall be adjudged guilty of extortion, injuſtice, and oppreſſion ;. and 
Ba being thereof convicted, ſhall forfeit treble damages, and coſts to the 
| party aggrieved, and double the ſum extorted to be decteed by the 
barons on complaint, and proof in a ſummary way, provided ſuch con- 
paid viction be within two years after the offence,  _ | 
Jell Nothing in this act ſhall deprive any ſheriff of ſuch poundage or 
allowance as is given by this act, or of ſuch poundage or reward as 
may be given them by warrant from the Treaſury, chancellor of the 


= Exchequer, or barons, for any extraordinary ſervice done the crown. 

7 All ſheriffs who ſhall levy any debts c. except pg fines due to his 
the Majeſty by proceſs on ſummons: of the pipe or green wax, by levart 
nl facias out of the Exchequer, ſhall have an allowance on their accounts 
- in of twelyepence out of every twenty ſhillings for any ſum nut exc:ed- 
he. ing 100l. and ſixpence for every twenty ſhillings above the firſt hundred 
vel pounds, and for all debts Sc. except 125 fines due to his Majeſty by 
en, proceſs and ſieri facias, and extent iſſuing out of the Exchequer, one 


thilling and ſixpence out of every twenty ſhillings for any ſum not ex- 
ceeding one hundred pounds, and twelvepence for every twenty ſhil- 
lings over and above the firſt hundred pounds, provided ſuch ſheriff | 
ſhall anſwer the ſame on his account by the general ſealing day of ſuch 
term in which he ought to be diſmiſſed the court, or in ſuch time to 
Which he ſhall have a day granted to finiſh his accounts, by the 
Chief Baron, or one of the barons of the Coif, and not otherwiſe, _ 
By ſtat. 3 & 8 Geo. cap. 25. no ſheriffs or their bailiffs, br 
| bailiff of any liberty by virtue of his office, or by reaſon of their exe- 
- cuting any writ of habeas facias paſſeſſionem, or ſeiſina, to receius or tate 
any greater fee than twelvepence for every twenty ſhillings of the 
yearly value of lands £9c. whereof poſſeſſion or ſeizen ſhall be given 
where the whole exceeds not the yearly value of one hundred pounds 
and fixpence for every twenty ſhillings prr annum above the yearly va- 
lue of one hundred pounds, * 2955 e | 
By ſtat. 3 Geo: c. 15. ſheriffs c. ſhall in rio caſe take povindage on 
executing any, writ of capias ad ſatisfaciendiim, or on charging any per- 
| fon in execution by virtue of ſuch writ for any greater ſum than the | 
| real debt amounts to, which ſum the plaintiff is to mark on the back 
of the writ before it be delivered to the ſheriff, and if any ſheriff G. 
| {hall take greater fees, ſuch offender ſhall be adjudged guilty of extor- 
tion, injuſtice, and oppreſſion, 122 convicted, ſhall forfeit: = 
„ | 2 the 
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Ae party FEIee | treble e ing ;-double” the Ft extorted, hy 
= 1 5 paty age the court out of which ſuch writ iſſued, on complaint 
and proof of lch extortion before the court in ſuch ſummary way a 
to them ſhall ſeem meet; and every perſon fo offending ſhall forfeit 
two hundred pounds, one moiety to the King, and the other to ſuch 
as ſhall ſue. in any court at Meſiminſter, provided ſuch fuit be com- 

: menced within two years after the offence, 
By ſtat. 23 Hen. 6. cap. 10. if the ſheriff &c. ſhall take any mo- 
ney or other reward for omitting any arreſt or attachment to be made, 
it is extortion, and the ſheriff c. ſo offending ſhall forfeit for every 
ſuch offence ten pounds, half to the King, and half to the informer, 
Phe ſheriffs fees for executing the different duties of his office on 
| ee &c. may be aſcertained by the 2 table. 


T A B L E of Fees in London and Middleſex. 
Sheriff Clerk 5 Total 


3 «| 4 5, 5 5 
O the charge of paſting the ſhe- RY; „ 
riff's accounts for Middleſex i in 119 1 1 
the Exchequer, by ſtat. 3. Ces. 2. 4 
Of every bailiff, when admitted into} _ | 
bis office, in lieu of all fees due | | 
to the ſheriff on arreſts that may G 0 | 
come to his hands, except fees on { 10 0 
executions, (commonly called Pen- 3 
dage.) | 
Of every bailiff for his indenture 
of covenants, and bond to per- 
form the ſame, and attenying the 
execution thereof. Z 
For every warrant on a bill of 2 0 o 4 
ſex, capias, or quo minus. NE 
F or every name more than one. 
For every warrant on a ſpecial capias, 
or quo minus, i. e. containing the 
Whole declaration. 
For every warrant on a writ of Scire* 
— facias, extent, elegit, ſummons a- 
gainſt privileged perſons, original 
Mm real or perſonal actions, pone, 
ven facias out of the Exchequer, at- 
tachment for the peace out of the | 
. Crown. Office, a. Hringat, writ of 
poſſeſſion, capias excommunicatum, ne 
ereat regno, ſupplicavit, and ſi laicus.] 
For every bail bond taken in the office, 
(Which rarely happens, the bond 


? 


being uſually taken from defendantsy 
in cuſtody by the bailiff) for ſearch- 
ing the office, and making a ſuper- { 
ſedeas to ſet the defendant at liberty 
For taking ſecurity on a writ of ne en- 
eat regnò, ſearching the office, and 
ſuper ſedeas to ſet the ON at ( 
| liberty | 
For a bond on an Lune fr the } 
peace out of the Crown Office c 
For taking ſecurity on a writ of ſup-y 
pPlicavit, which rarely happens, . 
ſearching the office, and for a ſu- > 
per ſedias to let the defendant at li- 
berty 
For the ulfgument of every } 
bail-bond 
For the plaintiff + diſcharge f e da 
for the fame : A. 
For the return of the writ 004 
For the delivery up of a bail-bond J ) 
to the defendant, "by _ 1 i he. gar 
tiff's order” | 


Fus for returns uri. ar 
For allowing every writ of 7 . 
habeas corpus cum cauſa. 
For the return thereof, if but 

one writ to be returned | 
againſt defendant 
For a warrant to the bailiff 
to conduct the defendant 
before the} Judge, or court, | 
as the writ is returned | [> 
4 For every other writ againſt the de- 3 e 
fendant returned thereon n 
If the defendant is in gaol, then for } 
à watrant to the keeper to cover 
the defendant to the bailif. | 
For executing a writ of js Ben k) . 5 75 
damages, and return of the . o 100 40 
ſition thereon - nn s d net 
| To the bailiff, for ſummon- g 
ing and ſwearing” the jury oF — 4 
For the uſe of the court- )) 
| houſe, or on ee the co x ON 
., Writ js exec cazrall $1, 


122 
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* 4 , | b 4% 1 > | 
To the jurors, 7 Is. 0 12 _” a 


o 18 © 


For ſwearing each witneſs — — 
For taking an inquiſition on a capras 9 
utlegatum, ſchedule of the goods 


ſeiſed and return thereof 


Tothe bailiff for ſummoning 04 0 ? | 
the jury 4 
'To the uſe of the room, ) | 

where the inquiſition i is ta- (o 1 O 1 
ken 5 
e each 13. 0 12 0 

0 17 0 

If more than one findiog, for every 3 
other 
The like on x extents — | 


' Attending each adjournment 

For every ſummons for a witneſs to 
give evidence 

Fer taking an inquiſition on = 
eri, inquiry, 1 and return 2 0 10 0 
thereof 

For the return of a cepi corpus, or non 
7 on every bill of Middleſer, ca- 

pias quo gms capias ad ſatisfacien- 

dum, and capias utlegatum, if no 
" Inquiſition taken 


12 the like return, if by a bailiff of : | 
a libert — 
Return of Ius breve 

4 or returning fieri ſeci on a feri 2 
f by the bailiff of a liberty 


For returning nulla bona thereon 

If by the bailiff of a liberty 

| For ſpecial returns, ſuch as reſcue, 
defendant diſcharged by ſuper ſedeas, 
or committed to the Fleet, or King's 
Bench priſon, on a writ of habeas 
corpus 

For the return of venditioni 

For the return of ſeire feci, each a: 

For the return of nibil, or , on 

a ſeire facies _ } 


WE it Ander eben 


1 Clerk Total 

* d. * s. 4 
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0 04 | 
o 1864 

| 112156 
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For hb return of an clans vant 
For the return of a veg prom, ſum- * 


A 


For the return, of 2 nihil thereon | 

For the return of nen invent. on an 
attachment out- of the courts of 
| Chancery, Exchequens or * of 
Lancaſter 

For the return of a cepz corpus thereon 


clamation out of the courts of Chan- 
cery, Exchequer, or 'dutchy of Lan- 
caſter 

For the allowance of every writ of ſu- 
per ſedeas, or reſtitution. | 

For a warrant thereon to diſchargs the 
defendant's 2 4 or ae * of 
cuſtody 

For the return of a writ of venire re fa- 
cias juratores, with the panel of 48 ( 
freeholders names thereto annexed _ 

For the return of a writ of diftringas, 
or habeas corpora, with a panel of 
48 freeholders names annexed there 
to | 


| ſhal of each chief juſtice 


| 2 
' 


F or the return of a writ of poſſeſſ on 
Attending the maſter of the King's 
. Bench office, prothonotary of the 
court of Common Pleas, or deputy- 
' remembrancer of the court of Ex- 
cheguer, from the plaintiff and de- 
_ feadant, each one guinea 
2 | 


5 rd AN Colon 


k 4 4. | 


For the return of non invent. on a pro- 


o 20 


| 
By. - B. The herif of Midd? IK up a panel of 48 jurymen, for each 
court in Maſiminſter Hall, every term; but before he can do that, bỹß 
his officer, he enquires after a competent number of perſons names, 
taken out of the freeholders book for that purpoſe, makes out a 
Warrant to his bailiff to ſummon them, delivers a panel to the mar- 
or chief baron, attends the court by 
himſelf or deputy during each ſeſſions of niſi privs, and after term 
enters the names of each juryman in an alphabetical regiſter, and 


gives certificates to each juryman of his ame (if required); 4 
for all which no fee | is 2 or taken. | 


Sheriff 


J. 4. d. 


2 © 


| 


J. S. 4. 
0 2 0 


o 24 

0 | 
| ; 

0120 


| Clerk | 


1 
— — 9 
* 


Sheriff | Clerk | Total | 
1. 1. J. J. 5.4. EE & & 

For attendlag with the j Jury en 6 views nie nine tf 

and certifying to the court that the 
view has | been had, the ſame fee as 
is paid to each juryman 

For attending every trial at bar, or at 
ni privs, where a ſpecial jury is lg 

ſummoned, the ſame fee as is given * 1 

co each juryman after the trial 5 


N. B. The laſt mentioned fee is 3 
taken by the under-ſheriff, er 
clerk, who attends the trial. * 1 . 


For every warrant to a bailiff to ſum- 
mon a ſpecial j jury | ; 


2 Fes called Poundoge. 3 4 ST 
For taking a defendant in execution, + „5 
or levying the goods, for every ſum 
of money not exceeding 100 J. for 
every 20 5. thereof 
For every 205. exceeding that ſum 
For the like on an extent, fieri atis, 
or capiat ad ſatisfaciendum, at the ſuit CO I 6 
of the King ne 
For eyery 20s. after the firſt 100 I. 0 10 _ 
For every 205. levied on a leuari fa- „„ 
cias, the ſummons of the pipe or Co 10 a 
green wax, (except poſt fines) ) 3 
For executing every writ of poſſeſſion, 5 
for every 205. of the yearly value 
of the ptemiſſes, of which pofſefion | 
is given E 
For the return of the precept to ſum- - 
mon the jury before the commiſſi- | 
> ,oners in a commiſſion of idiocy or © 
+" +a and attending thereon . J | 
For the return of a venire facias jur', x | 
and attending the trial of a traverſe} | | 
at the ſeſſions of the peace, on every 
indictment, except for felony, or 
where the defendant is in priſon +- Wo 
N. B. The ſheriff of M. ſummons, impanels, and returns 8 grandj juries 
in the year, at the ſeveral ſeflions of the peace at Hicks's Hall, and 
attends by his deput 9 during the time of the ſeſſions there; and alſo 
returns 8 juries in the year at the ſeveral ſeſſions at the Old Bailey, 
beſides party juries, and juries of matrons, and e there, 
without any other fee or reward whatſoever, 5 
| or 


2 10 © » 


Duty ok Under Serif | 
[I -] Sheriff | Clerk f Total 
; | 

5 | | . 5, 4. 4. 4. d. . 3 &: 
For 2 bill of Cale. of nels on a feri } F-40261 | 12 
f 


facias, and an inventory OE | 1 9 9 29 
annexed . 707, 
For a bill of ſale of a term of yeat rs. lo 13 4 
The like on a venditioni exponas 5 
F 4 Fed writ of non Ponend A A 3 
For charging a deſendant in cuſtody 85 e 
with every other writ than that on $ 10 24 
which he is arreſted | | ; 313 : 
T 9:1 ae in order for a ſuper- g 5 6 1 2 qr 
For a certificate that the defendant i 1 1288 
in execution, in order for his diſs Fo © 125 * 
charge by the late act wot parlia- : 
ment 'J + 
For his diſcharge by the rule of court | | | | 
thereoenn J Nothing L l ß 4 
For attending with writs and athir „ | 
|: tbloes out of the office, to be pro- 1 
duced on trial, or each day's * lo 68 
tendance 4 I „ 


For the plaintiff's diſcharge on every A ritt 
writ of fer: facias; whereon 2 3 1 
has been levied, or on a capias ad ſa- oY OO 
tisfaciend executed on the Lala "ES... 
and 'on every writ on which the | „ 
defendant is committed to gaol _ 12 Ee 
For ſearching the books and 4 and Y 5 
a warrant to the keeper of Newgate 
to —— . defendant out of i 
cuſtody > 


M B. The defeadatits are . 1 2 * 
diſcharged out of Newgate with: _. 
out paying 55 np than with. 1 


Copies of Wilte are given, ad. 
ſearches are made for ptiſonets 
in Newgate, without any fees ot 5 
the ſame. 

or every ſearch | 

or a ſhort copy of a writ, in order | 
| to put In bail by ; © 16456 
or ſearching for i writ in \foree, | 17 | 
1 is never un but upon =} | 


vw M % Sgt 
* 2 „ 


* 4 - 


wrote 


* 


undertaking of ſome attorney, * 
put in bail thereto 2 
For a copy of a bill of Middleſex, ca- 
pias, or quo minus, at length U 
For copies. of; all writs, or other - 
things, for every ſheet of Spy 


For executing and returning A. writ 
of falſe judgment, or accedas ad cur” 1 


The fees for executing a writ of ad quod damnum rande aut 5 ſettled, 
but muſt be left to the ſheriff and the party, to be adjuſted between 
them, becauſe the inquiſition on this writ is always taken on the WT! 
place where the highway to de incloſed lies, or where the intended il 
fair or market is to be held, een. _— occaſion the theriff 28 tra- 
velling a conſiderable journ . 

The fees for executing a writ 
ſame reaſon; and a proviſion i is made by ftat. 8 9 . 0Js . 37. 
for ſettling the ſame, in caſe oe 


e 
3 partition canno 
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F or rateallive the lotd mayor, as con- 3 
ſervator of the river Thames; makin 
warrants on the writs of capras, 400 
ſummons, and returning the ſame, 
and for ſummoning, impanelling, 
and returning the grand jury at the | 
firſt court in every yours” the Water- bag 


bailiff pays. 


returnil 
ee the water bailiff pays 
Ver ſunſmoping, impanelling, 


very rarely happens 
nelling}a jury, a 


the Zxthequer to find debts 


juſtices, 
a eldom . 

For a warrant a a precept 
juſtices 
ſuch i 


% It + tar 


uiſition taken. 


For attending the lord mayor at the 
| ſecond) court in every year, and 
the ſummons, and capias 


and 


For 4 7 like on a forcible entry, before 
38 1 but 


for two, 
to remove the force after 


returning the traverſe jury, and | 
attending the trials there, which Cf 


4 For returning, ſummoning, nnd inipa- N ; | 
attending com- 
miſſioners in a commiſſion out f 


* 1 1 
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Sheriff 


| J. J. d. 
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þ Clerk 
J. 5. 4. 


3 


mT, '© [ 


£: 


t col *s ſettled for the 


"ove: and "Wo ow cannot 


cel 
5 3. 2 6 


* 3 
— 


Ton 


Vorn ot © R 7 


A SCHEDULE of FEES to be paid for paſ- 
fing the patents of the ſeveral NN Ing of A ang 


Wales, by ſtat. 34 _ 
The charge chin and recer oa; in the court of Chancery on n account = 


of ſuing out of. the patents of the JoveraP fbf fs England 
Wales, that are ſued out there. 


tal 
v d. 


| | „ 
\HE King 8 Duty for Lines! — - - 3M Qi8 
To che Serjeant Trumpeter | - © = 1 8 
To the Maſter of the Rolls | — — -. 0 nS$57:S 
ed, Signing the docquet a hb 02 431 G 1 
een Hanaper fee 1 O: 1 O 
the WT he fix clerks fee on the nase with: of albfience,. * 7 8 
ied i writ of diſcharge, and dedimus poteflutem | 3 
ra. For ingroſſing the patent, writ of aſſiſtance, writ of 8 * 
ere dedimus poteſtatem, the three oaths, the = 17170 4 
the quet parchment, and attending the ſealing the patent 545 4A 
z. be ae and duty of a Web Fre more o 3 
not 1 8 7 > 
| For paſſng their accounts, 
2 
To the clerk of the Pipe a the appoſal of. heriffs 
| 5 | „ :[4 
bits _—— — — - 1 133 
Cumberland <= = U— 1 13 4 
er * 1 = — * * $5. 080 
. CCC 
London and Middleſex — EE — . 2 «ST 
incoln — Senn”. a — 2 12 4 
Monmouth OY ha 1m - 2 1 1 
orthumberland 1 92 ——ůͤĩ SY 
Rutland . . — - - x. -S::;F 
Weſtmoreland — 3 a 1 6 8 
The reſt of the counties of Bugland, each — 2 0 ec 


7 the clerk of the Pipe at caſt ng out of court, and Ju the 
r quietus, and chantellor's allowance. I 85 


\Antgrbury and Huntingdon. {EW 4 4 4 8 
| 3 * — 5757 N 
Tork 0 „ „ > 10. 


nt-- - * | 24 Ws £4 | 
ondon and Middleſex "© on . 27 b 
Monmouth h pane — * | 15 Hit Cem, A 


TEE, 


\ 3 2 - p . 8 3 
9 1 6 
h 4 4 "4 , 3 by 7 I .” os 


| _ 4 
n V 2 16 8 
5 Rutland + - WS — ba 1 16 83 
Weſtmoreland — =} gs 4 
The reſt of the counties of England, each Ka 3 3 4 


To the deth. 0 f the Pi pe for the <A of juſtices Wage es in th 
counties following, viz. 


| ED, | . 

OR K - „ 01 0% 08 

London and Middleſex - > 9 13 0 

LIbcoln — — O 10 4 
Ihe reſt of the counties i in England, if any fuch SG | 8 6 

ance be made 118 


For ſetting of a ſeizure or debt by petition, or judgment 4 i 
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each of them then to pay Ae upon their appoſals, as fol- 


lows, i. 3 
3 


Nottingham, Coventry, Southampton, Litch- 
field, and deputy of the cinque ports = 


York, "Noewich, Excter, Newcaſtle, and Hull 205 * ad 


| 


riſtol = - . | ow 2 — O 10 
| 5 5 


alas FO 
Incoln, Canterbury, Poor; Clay rn 1 4 
8 8 


4 
10 , 6 
Michaelmas 


Lf > -4 Michaclmas Term, 


81 * =, , 
o © 7» % n * 


H E ſheriffs of the above cities and towns appoſ- 
ed then, are to pay the ſame fees as paid in 
Eaſter term, and when ſworn to b are to pay 


Toe 


more. JN — 9 2 woo» r 22 a — 9 p. F 
Bailiff of liberties ſworn to account are to pay each — 0 
e Efcheator 1 is to bey - - 8 
e Michaelmas Term. 15213 . 
. | L 


NHeriffs of counties pures chat term to be ſworn, 
and to take their accounts in charge before the 
cutſitor-baron, en the fummons of the Pipe, and 
efore the foreign appoſer upon the green wax, viz. > 1 
x, Hertford, Kent, Cambridge, | Huntingdon, Nos th- ; 
* „ Lincoln, Stafford; Morcgſter, Milts, Cornwall, 
. Salop, Berks, and Bucks, are to pay ch N Wo 
Rutland is to pay half that fee - 


London and Meer zr to pay his N for a4 e 5 


= wwt. A. 


—_ 
* gauger then Nn in court is to N 1 8 0 


Hilary Ta erm. 


Heriff: of counties "Ray and appoled. FE Hey. 
curſitor- baron and foreign appoſer, as iN Mich ael- | 
mas Term, viz. Surre ey, Suſſex, Oxon, Berks, Nor- 85 


a Felt, Suffolk, Hereford, Dorſet, Monmouth, , * wy 


Derby, Notting ham, Devon, Glouceſter, "War wick, 
” Southampttn, and Leicejler, are to pay each 


Ts pays double 8 . 2 


wy 


_ 4 * «© . ; , - 
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Heriffs of Cumberland and Nirthumberland, then 
prefixed and appoſed on the ſummons of the Pipe 


and green wax, before the cutſitor-baron, 1 fo- 
xeign appoſer, are to pay each _ 5 33 
Wftmareland then to pay his fees for the whole Fear 0 
Lancafhire for the whole year — os 
Cbeſbirs for the whole year 5 OY: 
All ſheriffs 1 e * proclamation in e court, : 
except York F __ 
55 


York is to pay | 2 25 5 © So. 5 A 
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Heriffs attached by order of court br warrant „ 3 5 

O 


8 #1 


$ ES" _ — 4 Ws 
— * 


—— — = 6 


) Sheriffs i in el ger diem, until diſcharged | 2 


— 


—— 


If the marſhal rides 1 into the country, 3 per mile forward, 


b and the ſame backwards, towards his charges, from the ſheriff 
4 on whoſe account he goes. 1 | 
L A 
Every ſheriff that hath further time aiven him by 5 eee 
of court, or warrant, to paſs his account, or to be 6 8 
appoſed, to pay - ä | . 
? The F EES to be taken by aki 2 ae of bis Majeſty" s Chu 
£20 08 * IM 
high ſheriff wh: . 98 
'F every hi eriff when he enters on reco n 25 
R very 2 Exchequer - 8 -1 e $40 
> Of every ſheriff of a county ſworn' 40 anſwer upon his 
two appoſals on the King's remembrancer, treaſu- “ g | 
rer's remembrancer, and firſt- fruits ome for each 53 25 
the ſaid appoſals — 1 
Of every ſheriff of a city, fc, on each of 1 14 two 7 
| appoſals > a | a O 1 * | 
= Of every ſheriff of a county Cahn to his account in 1x %:- 3 
court, or elſewhere, and on his appoſal on the e 0 18 6 


. proceſs before the curſitor- baron N 
| every ſheriff of a city, Sc. on the like «ppoſal-- 0 10 
Of every ſheriff of a county at his _—_— out of _\y 5 PWT 
or finiſhing his account DW; 
Linden, Middleſex and I ene to pay double. 


FEES 10 be taken tb the n 77 bis —_ s Court of 
E b 


| 0 
| 7 every high-ſherif when he enters -on b 
* zance in the Exchequer 5 0 2 
every ſheriff of a county · town to e upon his 
two appoſals on the King's remembrancer, treaſu- U SD * 


rer's remembrancer, and firſt- fruits N for each 
of the ſaid appoſals . - 


Of every ſheriff of a city, Sc. on each of the fad two 

app als - ge = 9] @:: $220 
Of every ſheriff of a county (worn to his account in 

Court, or elſewhere, and on his appoſal upon =? 

hes * before the curſitor-baron — PO 

| | H : Of 


| : 
[ 


J. J. : 
| ot e erery ſheriff of a city, Ms on the like appoſsl o 
Of every ſheriff of a county upon his appoſal on 5 


ſummons of green wax, before the foreign appoſer CO 2 0 

afid clerk of the eftreats = I F b 
If appoſed out of term 1 
Of every ſheriſh of a city, Ef. © on the like appoſal,. 0... 36 
Of every ſheriff of a county on his 1 out of court, Þo root was 
ot finiſhing his accounts - end + 


: * 


* Middleſex and York, to pay: double. 


'F E E J lo be received by the ee of. the Ak courts vir. 


1 
A hs 4 | ] 
\F every ſherif of a county ſworn to anſwer upon 3 
"his two appoſals on the King's remembrancer, N 8 | 
"Treaſurer's remembrancer, and. firſt· fruits e for ? 
each of the faid appoſals — 5 | | 
Of every ſheciff of 2 ory, for ch of the faid two Map: by 5s 
* poſals © = — 34 


Landon, . and 1 wk, to pay. double. 
1 EE $ 1 be received by the "a in the ae court. 


r 


3. 

F every high- meriff when he enters, on recogni- 4 = 
zance in the Exchequer = 35 o 2, 
Of every ſheriff of a county ſworn to e upon his | 
two appoſals upon the King's remembrancer, 2 0 A ; 


-ſurex's remembrancer, and firſt- fruits proceſs, for 


each of the ſaid appoſalss — . I} 
Of every ſheriff of a city, Se. ſworn to anſwer the - 
like appoſallss * l n . 


Of every ſheriff of a county ſworn to his account _ 
court, or elſewhere, and on his appoſal on the Pipe — 3 @ 
procefs before the curſitor-baron I | 

Of every ſheriff of a city, c. on his appoſal on the | 
Pipe proceſs, before the curfitor-baron © + 0 

Of every ſheriff of a county at his _— out of cqurt, 
and finiſhing his account 55 If; 2 2 

Londen, Midd yo and. 2 rl, 0. 0 pay double... 5 


© K. 


© © 28 
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Fa E 2 8 ind arenen to * pe my to the Aburs of Exchequer, 
for making fd. and palſhig the EE heriff . | 


viz, 9 
EFT, WW — 4 
OR zeln ſheriff⸗ . fling” the ſeveral* 15 
| certificates, drawing and ingroſſing the account, 1. 0 0 
| and for the.  quietus, of the ſheriff of Cbeſbire, and 
Lancaſhire, the fees for each county to be 


For the county palatine of Tp W to 2 9 6 2 


cient cuſtom 


For caſting out of MAB l in open court t, except t London : o 10 © 


and 427 112 York and Lincoln, each county | 
ddleſes, York and . each county: I 15 0 


* 
- 


»- 
fn 


a. 


FE E 8 to be paid by ii Bei of Wales to MY 2 of | 


Wales and 0 GER and for the ſeveral ſperiffs of- Wales: 2 2 


OR every old ſeizure n in the ſheriff * ac- 3 5 
count — | 835 
For every new ſeizure edarged in the ſheriff's account o 2 
For inrolling a ſheriff's patent, filing the ſeveral cer- g 
. tificates, drawing and ingrofling the account, and or 18 
. the n for each county — 


* 


| % 
1 : e 


The FEE s due to the receiver of North and South Wales. 


| 


10 R every ſheriff upon paſſing his a accounts at the 3 . 
audit for ſigning his accounts; and entering in the T 2 13 4. 
. evenue-book _ - „5 RE > 
Fu ws er of * 
* N | | N 


veral certificates, drawing and ingrolling the ac- 


OR F297 the ſheriff's parent, filing, hs bh of | Re 5 
count, and for the quictus a 


By ſat. 3 Geo. 1. cap. 16. it is enacted, that from and after the 
twenty-ninth day of September, in the year of oor Lord 17 17, the year- 


ly ſum of 4000 J. ſhall he ſer apart at the receipt of the Fæchiguer, out 


of luch fund as by any act of this ſeſſion of parliament ſhall be charged 
5 | H 2 | with 


|- 
| 
1 


32 — 2 


with the ſaid yearly ſum, and in ſuch manner as ſhall be chereby aÞ- 
Painted, for the uſes and purpoſes; hereafter. mentioned, * 
And by the ſaid ſtatute it is further enacted, That there ſhall be 
| yeatly and every year paid out of the monies which ſhall from time to 
time be ſo ſet apart, on the fir/? day of Michaelmas term, to the ſever] 
Meriffs for the time being, of the ſeveral counties herein after men · 
tioned, the ſeveral and reſpective ſums herein after expreſſed, to ens 
able them reſpectively to bear the expences of the reſpective letters 
| patent for their offices, and to paſs their reſpective accounts, and to 
obtain their reſpective guzetus's ; the ſaid yearly ſums to be received 
' without any account, or impreſt whatſoever to be ſet upon them, or 
any of them, and without paying any fees er charges for the ſame, or 
any part thereof; that is to ſay, 
To the reſpective ſheriffs which ſhall be appointed for the county of 
Bed 2rd, ninety=three pounds and fix ſhillings, - 
For the county of Berks, ninety- ſix pounds. 
For the county of Bucks, ninety-ſix pounds, 
For the counties of ayers, and Huntington, ninety-five pounds 
and ten ſhillings, | 
For the county of Cheſhire, fixty-two pounds and five ſhillings. 
For the county of Gornwall, one SOOT and two pounds and ſix· 
teen ſhillings. 
For the county of Cumberland, ninety pounds and two ſhillings. 
5 For the county of Derby, e er poynds and nineteen ſhil- 
ngs. 
For the county of Devon, one hundred and fix pounds nine ſhil- 


| lings 
” Fo or the county of Dorſet, e one hundred fad: one pounds fix mil 


1 
| 
[1 
3 
1 
| 
1 


8 * | 
For the county of Eſt, one banded un! eight pound tendhillings, 
For the county of Gloucefter, ninety-eight pounds and ten ſhillings. 
For the county of Hereford, ninety-four pounds and ix fillings. 
For the county of Hertford, ninety- three pounds. = | 
MH. For the county of Rent, one hundred. and eight pounds ten ſhil- 
 lings. 
For the county of Lancafter, ſixty-ſeven pounds and ſeven ſhillings, 
For the county of Leice/ier, ninety-four pounds, 
51 5 or the county of Lincola, one hundred and one pounds and three 
illings. 
For the county of Middleſex, one hundred and nineteen pounds and 
three thillings, _. 
4 For the county of Monneuth, eighty-nine pounds and three. mil 
e 
1 ho or the county of Norfolk, one hundred and one a fifteen 
ſhillings. 
For the county of Nerthempton, ninety-ſix pounds. nie anfla 
: For the county of Northurnberland, ninety- one pounds. 1. . ; 
ing or the a of a. ninety-five . and thirteen ſhil- 
| Wh : ee 
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For the county of Rutland, ſixty-nine pounds and eleven ſhillings. 


For the county of Salop, ninety-eight pounds and three ſhillings, & 


For the county of Somerſet, one hundred and twelve n nineteen 


billings. 1 | 
For the county of ——— one e hundred and one e pounds three A 


ſhillings. N 


For the county of Stafford, FN pounds and ten ſhillings. 835 


For the county of e _ hundred and two pounds and twelve £ 


ſhillings. ; 
For the county of Surry, ninety — and two ſhillings. 


For the county of Suſſex, ninety pounds and five ſhillings. 
For the county of // arwick, ninety- three pounds and ten ſhillings. _ 
For the county of 1 urs, one hundred and four pen and ten 


ſhillingss. 
For the county of Warce ger, 1 pounds and three ſhillings. | 


For the county of York, one hundred and fifty pounds. 
For the county of Angleſea, thirty pounds. | 
For the county of Brecon, thirty pounds. 
For the county of Cardigan, thirty pounds. 
For the county of Carmarthen, thirty pounds, 
For the county of Carxarvon, thirty ſhillings; | 


Poor the county of Denbigh, thirty pounds, 
For the county of Hint, thirty pounds. 


For the eounty of Glamorgan, thirty pounds. 
For the county of Merioneth, thirty pounds. 
For the county of Montgomery, thirty e 
For the county of Pembroke, thirty pounds. 
For the county of Radnor; thirty pounds, 
And to the ſheriff of ann for the time bing 13 pounds 
and _ ne g 


| 
| 


ina, to _— under. the ſeveral — aux 8 


| elections. 


JY Nat. 5 Rich. 2. . . | Negligence in revirnig the wilt, or 
leaving out any oy or borough, is nnn by. amercia - 


By ſtat. 7 Hen. 4. cap. 15. F br election of knights, the ſheriff is at 


the next county court after receipt of the writ to proclaim in full court 
the day and place” of the parliament, and proceed to election; and 
tack an indenture to the writ, with the names of the elected, under | 
the ſeals of the ſheriff and electors. And by 11 Hen. 4. cap. 1. he 
incurs a penalty of one hundred pounds to the king, upon inqueſt 


found before judges of aſſize of his making any return contrary to 


7 Hen, 4. c. 15. And by 6 Ho: 6. Ta. 4+ he may”, traverſe. ſuch 


Inqueſt, | 
By ſtat, 8 Him, 6. . 7. Electors of knights are to 3 5 forty 


+ Giling a year, to be ſworn 7 the ſheriff, This is to be inquired 
| of 


. : . 
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of by Judges-of bee: che 5 of one pundred pounds to the 
vos. And a year's impriſonment. 


withih his county, reciting the writ,. and commanding them to chuſe 
by citizens, Oc. and the mayor, Ec. is to return the precept by in- 
denture with the ſheriff, which the ſheriff is to return. Offences 
againft this, dr any former ſtatute, liable to the penalty in 8 Hen. 6. 
and 100 J. with coſts to the perſon elected, by action of debt; and 


mapors, Oe. in like caſe forty pounds and coſts. Elections for 
1 I to be held between the hours of eight and eleven before 
_ . noon, Actieus to be commenced, c. within three months after the 


bs i aka begins. 
Nate, Elections in  Monmonthfbire, W ales, Cheſhi re, and Durham, 


are directed by ſtatutes 27 Hen. 8. cap. 26. 34, & 35 Hen. 8. 


cap. 13. 35 Hen, 8. cap. 11. 25 Car. 2. cap. 9 
By ſtat. 7 & 8 Will. 3. cap. 7. Returns . e to the laſt de- 
termination of the Houſe of Commons are falſe returns; and the 


party grieved recovers double damages, with full coſts. The like 


10800 for wilful malicious double returns; and ſecureties given for 


ſuch returns are void. Forfeiture for ſuch contract goo 4. Actions 


to be within two years after cauſe of. action. 


By ſtat. 7&9 8 Hill. 3. cap. 25. Forty days te to be between the 


tefle and return; the writ, to be delivered to the proper officer only, 
who is to indorſe the day of the receipt, and forthwith make 


out precepts to mayors Sc. and cauſe them to be delivered to 


mayars, c. who are alſo to indorſe the day, c. and give four 
days notice, &c. and proceed to election within eight days from 
the receipt, No fee due for receipt, delivery ot return. The elec- 


tion for counties to be at the moſt uſual place within forty years laſt 


paſt, and at the next county court, unleſs it happens, within ſix days 


after receipt of the writ, or upon the ſame day. In that caſe he is to. 
_ adjourn, and give ten days notice. And he, or his under ſheriff, is 
to take a poll, if required, and appoint clerks, Ec. to be ſworn, &c. 


and inſpectors for the candidates, The freeholders. to be ſworn, 


And he is not to make any unneceſſary adjournment, nor to any other 


town without conſent of candidates, and to deliver a copy of 
the poll at a reaſonable price for writing, on forfeiture of 5001. 
t6 the party grieved. Perſons not eligib ble 

of age. the ſheriff of Hanpſbire, at the requeſt of a candidate, 


ma „ to Newport, when all the freeholders are polled. at 


incheſler. 


By flat. 5 © 8 . 3. cap. 27. The oaths enacted by I 2 = 


to be tendered to every voter, at the requeſt of any candidate, 

of Jeclafation to quakers, 
By flat. 16& 11 . 3. cap. 7. Returns to be made with all 
cdnyenient expedition to the clerk of the crown. Fees four ſhillings 


for a knight, ind two ſhillings for a citizen, Cc. The. officers of 
the cingue ports to have fix days for the delivery of 4 piecept not- 


withſtanding 


Tar. 23 Hen. 6. cap. 15. He is t to make doepts to mayors, e. 


e under twenty- one years 


224 


a. © 


ps, mw, ww a» 0 


= *» os 


0 n 2 ted * i; 9 . 4 by 7 7 
* e n . - $ . 
* - a * ” 4 vo 7 19'S » 12 "4 3 . . 7 * 2 * W by La eo 
* Ly » 0 ” 7 - y 4 1 . - =, . 
E * , g N y * : 
* 4 
j F 
A [ : 3 
£ 1 1 
o „ J | * „ 
* * 4 
. . „ «+ IF * — * 2 wp ; "ii, - 
. , ; #4 
2 . . a v 4 
5 . \ - 1 4 * 
o 6 $ . 4 
oy o 
* * = 


ey 8: W, 3. cap. 29. Not * Ware 
ing to this act forfeit. 5004. By 6. Anna, cap. 6. DireRians: for: 
Scotland. By 6 Anne, cap. 23. Electers to take the: abjuration 
| oath, (or, being a quaker, the declaration) at Wan a can- 
dats <7 | 

bs By ftat. 9 Anne, cap. 5. Candidates Coico eldeft ſons of peers; MY 
of perſons: qualified: to ſerve for ſhires, or candidates for the — 
are to take an oath of their qualification, being required (for which; 


tying. - 
By. fat. 10 is cap. 23. Freeholders, if required by 9 
be ſworn; and the jurat entered to their names and place: of 'freehold 


| and abode. Poll books to be delivered within twenty days tothe: clerk; 
of the peace, on oath. before the two next Juſtices, guru anus: * | 


mate, againſt the name of quakers. 


By ſtat, 2 Geo. 2. cap. 24. Preſiding officer to adminifier- grau g 


the oath of afkrmation againſt bribery ; forfeiture; 50 l. and full coſta 3 


and polling before taking oath, if demanded, officer forfeits 100 l. and; 
full coſts, and voters the like, And officer immediately after read- 
ing the writ or precept is to take the oath for a return, (os bete 


which oaths ſee the act) before any juſtice, or any three electors. Of- 


ficers are to read this act immediately after the writ. Officers far 
every wiltul-offence againſt the ſame forfeit fifty pounds. Proſecutions. 


to commence within two days after the offence, 

By ſtat, 13 Geo. 2. cap. 20. it is enacted, That no perſon. ſhall. 
vote for electing any knight of a ſhire in England, unleſs ſuch perſon 
has been aſſeſſed to public taxes, church rates and pariſh · duties, in 


ſuch proportion as other lands of 2 g. per annum, within the ſaid pa- 

all lie, nor unleſs ſuch perſon ſhall; 
| haye received the ſame for one whole year before ſuch election, ex- 
cept ſuch lands come by deſcent, Sc. within the time; on penalty 


riſh or townſhip where the ſame 


of 40 l. | 


By ſtat. 15 Geo. 2. cap. 22. it is ebacted, That after the end of 
that parliament, no commiſfioners, their deputies or clerks, in the. 
| ſeveral offices therein mentioned, ſhall fit or vote in any parliament, "OM 
| and any ſuch perſon to forfeit 201. for every day he ſhall ſit or vote 

in the ſaid houſe. This act not to exclude the treaſurer, c. * the: 


navy and ſome other officers, _—- 

By ſtat. 16 Gen. 2. cab. 11. The ſtatutes for elections of mem 
bers of parliament for Scotland are explained and amended, and ta re. 
gulate the conduct of returning officers at ſuch elections. 

By ſtat. 18:Geo. 2. cap. 18: it is enacted, That aſter the 24th- of 
Jane 1745, at every election for knight or knights. of the ſhires, ig; 
England and Wales, inſtead of the oath, by. 10. Ann. every voter is ta. 


make oath that he has a freehold eftate of the clear yearly. value of- 
405. and to ſpecify. the names of the 22 the lands, and the 


. where ny lie, Se. 


1 Sans . Perſons 


ſee. the act) the ſame. to be certified into . Fees, one billing 
for the . two ſhillings. fog: the certificate, and. _ for the 
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 FPerfns of * perjury or ſubornation of perjury, onder the 
ſime wan, =x@ txt, 5. wo. and 2 Geo. 2. and clauſes roth and 


z2th'of Ann. repealed. 


- Booths to be erected, not exceeding fifteen in each county, bees 


4. before the poll, and the ſheriff to appoint clerks to each booth 
at the expence of the candidates. 


Alſo a liſt of the towns to be polled at each booth, and the voting 
to be regulated by the ſaid liſt; and no ſheriff to adjourn a county 


court longer than ſixteen days; and the clauſe of 6 Geo. 2. repealed 
ſo far as it relates to holding of county courts. : 


By flat. 31 Geo. 2. cap. 14. it is enacted, That after the 24th 
day of June 17 58, no perſon who holds his eſtate by copy of court 
roll ſhall be entitled thereby to vote at the election of any knight of 


125 ſhire within England or Wales. 


If any perſon ſhall vote, bis vote ſhall by voi; and he ſhall forfeit. 
to the candidate for whom ſuch vote was not given, and who ſhall firſt 


ſue for the fame, 50 J. to be recovered by him, his executors and ad- 


miniftrators, together with full coſts of ſuit, by action of debt in 
any of the courts at Meſiminſser, wherein no 2 ſhall be admitted Ki 
l 


and the proof ſhall lie on the perſon againſt whom ſuch. action ſh 
be brought. 


It ſhall be fufficient for the plaintiff to ſet forth in his Aare 


that the defendant is indebted to him in 50l. and to alledge the offence 


for which the action is brought; and that the defendant has acted con- 


trary to the act, without mentioning the writ of ſummons to parlia- 


ment, or the return thereof, or any warrant or authority to the ſheriff 


| grounded upon any ſuch writ of ſummons. 
Action to be commenced within nine calendar months. 
All ftatutes of jeofails, and amendments of the n to extend to 


all proceedings in any ſuch action. 


If the plaintiff ſhall diſcontinue, or be nonſuited, or judgment be 


otherwiſe given againſt him, the defendant ſhall. recover his Ireble 
coſts. 

By frat. 33 Geo. 2. cap. 20. it'is enaQted, That after the Geir 
mination of the then parliament, every nerfon (except as as therein is 
excepted) who ſhall be elected a member of the Houſe of Commons, 


all, before he preſumes to vote or fit there, during any debate after 


the ſpeaker is choſen, deliver to the clerk thereof, at the table, in the 


middle of the ſaid houſe, and whilſt it is duly ſitting, with their 


ſpeaker in the chair, an account ſigned by ſuch member, containing 


the name of the parifh and county in which the lands, Sc. do lie, 
whereby he makes out his qualification of 600 J. a year, above 


roprizes, if a knight of a ſhire; and of 300 J. a year above re- 


prizes, of a citizen, burgeſs, or baron of the cingue ports; and 


ſhall alſo, at the ſame time, take and ſubſcribe the following 
oath ; VIZ. - 


e 1 J. B. do ſwear, That I woly. and bona fide have ſuch eſtate 
6. in law or equity, and of ſuch value, to and for my on uſe and 


9 © benefit, of or in lands, tenements, or hereditaments, over and 
| „ above 


mm, «+ © Va» fo__-_- 


Duty of me Sbetik. » 
cc 4 what will ſatisfy and clear. all ineumbrances that may affect 
« the ſame, as doth qualify me to be elected and returned to ſerve 


« as a, member for the place I am returned for, according to the te- 
« nor and true meaning of the acts of parliament in that behalf; 


« and that ſuch lands, tenements, or hereditaments, do lie as de- 


4e ſcribed in the papet ar account ſigned by me, and now delivered 


« to the clerk of the WN ee x 
1 | „ b $0 help me God,” 


And, the Houſe: of e is e p and 8 
to adminiſter the ſaid oath and ſubſeription, as occaſion ſhall be, 
to every perſon duly demanding the ſame, immediately after ſuch per- 
ſon ſhall have taken the oaths of allegiance, ſupremacy, and abjuta- 
tion, ſhall be entered in a parchment roll to be provided by the clerk 


of the. houſe ; and the ſaid account ſo ſigned and delivered in, ſhall be 


ſigned by bim. | 
If any perſon ſhall. be elected to ſerve in any future parliament a 25 


a knight of a ſhire, or as a citizen, burgeſs, or baron of the 
orts, ſhall preſume to ſit or vote as a member of the houſe, before 
he has delivered in the ſaid account, and taken and 3 the 


| ſaid oath, or ſhall. not be qualified according to 9. Ann. cap. 5. and 


this act, bis election ſhall be void, and a new Writ ſhall. be ſued to ; 


ele aendern member in the ſaid perſon tom. 4) 5 

This act is not to extend to the eldeſt ſon or heir apparent of any. peek | 
or lord of parliament, or of any perſon qualified to ſerve as a knight 
of a ſhire, or to the members of either of the univerſities i in Tomy 
or to the members 1 Scotland. | 10 


| 
COUNTY COURT. 


| 


| 5 H I 8 court is clans to the office of. heiß and "RE is as en- 


try of all proceedings there. It is not ot Woch but only:y a 


court Fae bo and the ſuitors are judges. 
If the King grants the office of clerkſhip of the county court to any one, 
and conſtitutes another ſheriff of the ſame county, it is a void patent, 


though ſuch grant ſhould be made when the en is r for 
the new ſheriff muſt have the office. 1 


In all writs directed to the ſheriff concerning the och: court, * | 
words in the writ are, in your county, and in the return of writs of exi- 
gents, the ſheriff ſaith, at my county held £9c. In writs of falſe judgment, 
the words are, in your al. county you cauſe the plaint to be entered Cc. un- 
der your ſeal Se. In the precept of a tolt, to remove the plea” out of 

court baron into the county court, the words urn that * JE Pig 


and that he be at your: county. 


The ſtile of the court is to the a effect: 
Surry, to wit. The firſt court eee W. Hees gui . te 
county afareſaid, holden at &c. | | : 

Note, This is varied according to Ty nature of the caſe, ; 
9 h * n 


Vs. ” þ , 4 | 2 * * | : — 
50 . Diity er Wider Sheriff. 


la this coutt the ſuitors are Judges, yu in dune ale by Preferi 


iow the ſheriff may be judge. 
This court holds no ſuits of charters for! Inte; or for inheritance, 


50 make p/aints on one entire debt, nor any action to compel ont 
to rendet an account, though it be under 40 6. becauſe the ſheriff can. 
not aſſign auditors who are judges of the record, and the —_ court is 
no court of record. 

The fheriff cannot hold plea of ariy Jebt 5 by ed, yer if the 
debt be 405. or above, and the plaintiff will acknowledge i in his de- 
iclaration, the receipt of fo much as to bring it within 40 5. a plaint 
may be taken out in the county court for the ſame, and it ſhall be held 
good, but the plaintiff in the plaint cannot ſplit a debt into ſeveral 
actions, and if he does, the defendant may plead the ſame to the ju- 
riſdiction of the court, or he may have a wri A ve prohibition to ſtay fack 
indiſareet init, or may move the courts at — for an Autach. 


ment. 2 


This court cannot hold any action of treſpaſs with faves and arms, + 


13 a fine in ſuch action is due to the King; but this court can- 
not afſe/s a fine, becauſe it is no court of record. 

By ſtatute 9 Hen. 3. cap. 3. and 2 Edw. 6. ap. 25. This court 

muſt be holden once every month, on a day certain. Theo months 
ip this caſe are computed by twenty-eight days, 

By ſtatute 23 Geo. 2. cap. 33. The hi of Middleſex, ov hls ano 
17 eek. is to hold his county court, in purſuance of this act, on Thur/- 

day in every week, at ſome, place within the hundred of Offi Ifton, in 

the county of Middleſex, and on the firſt 7; ueſday in every month, at 
ſome place within the hundreds of /feworth or Elthorne, and on 'the 
laſt Tueſday in every month at ſome place within the hundred of Ed- 
monton; Provided the monthly c: court of the nes mo be held as has 
ene. 

This court is kept once a month at a day ce certain, becauſe the King's 
writs-of exigents are proclaimed therein, and the writ of exigent mult 
be directed. to the ſheriff in his county court, and the Serif on ſuch 
writ is to proclaim or call the parties (ſued in the courts at Heftmin- 
fter þ to. banden theix bodies Ae en clle to bee out af wi We pro- 
Vaud. 

The Is are to lit with, A. ſvacis at every 2 court there, 
to give judgment in- outlawries, In Lu the r ee me 
is given by che Recorder, 

For the purpoſe of giving judgment on outlewrie: We. che coun 
court is deemed a court of record... 


The county court may be held at _ place within the county, at the 


| pleaſure of the ſheriff, but not out of the county. 


By ſiat. 2 Edu. 6. cap. 25. Dae. theriff of Nortinanberland--i is to 


hold 1 his county court in the town or caltle of e and no ow 
E e 
The ſperiſf o of 2 x is to hold his county court one time at  Chichoftr, 


and ajtotuer time at © Lewis, and ſo CY Ro the ch ag : 5 


* 5 F 
— . % * 1 * 


- 


wan, wal, 2 — ew —K£ 


©* we A e _ v A ry — A 


. 


| By flat, 23 Geo, 2. cap. 33. The under /eriff of Middleſex ſhall, fiv., 
days before the end of every month, deliver to the county clerk of the 
ſaid county three liſis, each containing the names and places of abode _ 
of twelve perſons taken from the freeholders book of the county afore- 
ſaid, as ſuitors to attend the ſaid. county court for the ſucceeding month, 
for the ſeveral diviſions hereafter named, viz. one liſt for the hundred 


or hallen, one ft for the hundred of Ifeworth and Elthorne,, and gre 


lift for the hundred of Edmonton, and the county clerk ſhall cauſe the - 
perſons in the, ſaid 4/75 named, to be ſummoned to attend the ſaid 
court, at the time and place mentioned in the ſummons ;-. for each af. 
which Vis the county clerk ſhall pay the ſaid under Gerit 12 no 
| other ſuitors, except the perſons ſo ſummoned, ſhall have. aby voice 
in the county court held under this ſtatute ; and no perſon {hall be liable. 
| to be put on ſuch Ii oftener than once a -r. 5 
The original proceſs of the count court is ſummont, attachment, and. 


2 } FT £ Y j TI DET 


i/treſs infinite. 
A n ii! 3472115 bos e E tO li 
Note, For a debt due to another under 40 5. where both 


live in the country, a diſtringas or county warrant may i 


5 100158 
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Erxeculions in the cou 
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l The ſafeſt way in the caunty caurt cis, to have as writ de-\exerntione 

n adicii directed to the hari c. and them the ſheriff may make execu- 

[ tion 28 in a court of record by fire fac. or lar. ft 01 MITE; 
Fy , k ; 6 N . 8 * * 8 


ö * 
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Riten en 13, 3--V410G 5 30431000 Cath 8 MY ad l 
On non appearance to diſtringas. nee 
If the defendaant does not appear the next court day after the d 
| tringas'is executed, the plaintiff may ſue out a dies tecum to\Fompel him 
to appear, and then am atias and plurias duces tecum, and fo ad infinitum, 


As to ſummons in the: county court. 


* 


5 | TINT i : ET 9 K 
T pe ſheriff may, before any eure court, award eee to bis 
| bailiff) returnable within 700 or three dps, at his pleafüre, to ſummon . 

the defendant, by his goods, to anſwer c. and if the bälliff return. 
on ſuch ſunmor a nihil, and the plaintiff moves the dg by, pone into 
the C. B. thar court will not grant a crx. 


22 * - , 8” 
. 1 3 1 4 


. % 
N * 


Manner of adjourning the county thurt. 


} 


| a} 7 *. * Ty „ Mar TT: Jos 61 Ee . e 27 A e * 
At the end of every, county court, the /heriff muſt appoint a day cer- 


tain for the next county court, in order that the county may know at 
. | Z 11 2 what 


\ 


7 — rut _— 


Ia this court the ſvitors are 1 157. in rs dalte, by 2 | 


tion the ſheriff may be judge. 

This court holds no ſuits of charters for- inde; or for inheritance, 
or 60 make plaintt on one entire debt, nor any action to compel ont 
to rendet an account, though it be under 40 6. becauſe the ſheriff can- 
not aſſign auditors who are ere of the record, and the reg. court is 
no court of record, 

The ſheriff cannot hold plea of any Jebt PR by EY yet if the 
debt be 405. or above, and the plaintiff will acknowledge in his de- 


 iclaration, the receipt of fo much as to bring it within 40 5. a plaint 


may be taken out in the county court for the fame, and it ſhall be held 
good, but the plaintiff in the plaint cannot ſplit a debt into ſeveral 
actions, and if he does, the defendant may plead the fame to the ju- 
riſdiftion of the court, or he may have a uri r prohibition to ſtay fach 
_ 4ndilareet. ſuit, or my move, the courts at Weftmin/ter for an attach 
ment. | 
This court cannot hold. any action of treſpaſs with forct and arms, 
becauſe a fine in ſuch action is due to the th 3 but this court can. 
not afſeſs a fine, becauſe it is no court of record. 
By ſtatute 9 Hen. 3. cap. 3. and 2 Edw. 6. cap. 25. This court 
muſt be holden once every month, on a day certain. Tho months 
ip this caſe are computed by twenty-eight days, 
By ſtatute 23 Geo. 2. cap. 33. The ſerif of Middlſes, or his coun- 
ty clerꝭ is to hold bis county court, in purſuance of this act, on 1 
day in every week, at ſome. place within the hundred of Offi! 
the county. of Middleſex, and on the firſt 7; ueſday in every month, a 
ſome place within the hundreds of Ieworth or Elthorne, and on 'the 
laſt Tueſday in every month at ſome place within the hundred of Ed- 
monton; Provided the monthly cc court of the faid rid be held as has 
been accuſtomed. . 
This court is kept once 2 3 at a 80 certain, becauſe the King's 
Ee exigents are proclaimed therein, and the 1writ of exigent muſt 
be directed. to the ſheriff in his county court, and the ſheriff on ſuch 
writ is to proclaim or call the parties (ſued in the courts at Weſlmin- 
er) to render their bodies 8 or elſe to be out of: he gs pro- 
(eng. © 1 
ehe Curoners are to ſi wth, — en at home 3 court there, 
to give judgment in- outlawries. In enen the enn nee 
bs given by che Recorder. vo 
£5" or the purpoſe of giving judgment on outlewrie &c. the coun 
court is deemed a court of record. | 
Tue county court may be held at any place within the county, at the 
pleaſure of the ſheriff, but not out of the county. | 
By tat. 2 Edw. 6. cap. 25. Tae: ſheriff of Northumberland f is to 
hold his county court in the toun or caitle of ne and no eee 
ei 
The Heriſf of 2 * is to bold his county FER 110 time at  Obicheftr, 
dad aliother time at t Lewis, and ſo nen pere the ok root Ws 


— 


Duty of Under Shevif:” 8 
By flat, 23 Geo, 2. cap. 33. The under ſheriff of Middleſex ſhall, Jin. 


Jays before the end of every month, deliver to the county clerk of the 


ſaid county three liſis, each containing the names and places of abode 
of twelve perſons taken from the freeholders book of the county afore- 


ſaid, as ſuitors to attend the ſaid. county court tor the ſucceeding month, 


for the ſeveral diviſions hereafter named, viz. one l:/? for the hundred 
of Ofſulflon, one lift, for the hundred of I/eworth and Elthorne,, and one 
lift for the hundred of Edmonton, and the county clerk ſhall cauſe the 


perſons in the faid % named, to, be ſummoned ta aeg the kent 


court, at the time and place mentioned. in the ſummons ;-. for each af, 
which /t the county clerk ſhall pay the ſaid under ſheriff 4 4. and no, 


& #8 =. 


other ſuitors, except the. perſons ſo ſummoned, ſhall have. aby voice 
in the county court held under this ſtatute ; and no perſon ſhall be liable. 
to be put on ſuch Ii oftener than once a year. 


$ , 


| ſummont, 


The original proceſs of the county court is 
\ * \ i 


2 
1 — 
o 
1 * 
* 


W eb, 1 0t. 
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/ 10 LIES COTS: 
Note, For a debt due to another under 40 5s. where both th parties, 
live in the country, a diſtringas or county warrant may iſne. 
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The ſafeſt way in the county court cis, to have as writ de exerntione 


jalaii directed to the Feri Se. andh then the ſherilf map make enecu- 


. . 5 * * . 4 ; 
tion as in a court of record by fire: fac. or levart 1 00 00 0 nee 
i : a N 9 17 SULERDS 1) 241 
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On non appearance to diſtringas. unt 

If the defendaant does not appear the next court day after the diſ- 

tringar is executed, the plaintiff may ſue out a duces tecum to compel him 
to appear, and then an aas and Pluries duces tecum, and ſo ad inſinitum. 


* 


| : 5 
As to ſummons in the-county court. 


The ſheriff may, before any county court, award a uninttns to bis 


bailiff, returnable within tos or three days, at his pleafüre, "tos ſummon , 


the defendant, by his goods, to anfwer Sc. and he return | 


| on-ſuch ſurmoy à nibil, and the plaintiff moves the plalnt by, pone, into 

the C. B. hat 21 e 1421 1 ir 3 7 BY „En an Die! 
ene C. B. that court will not grant a capizs. 2 

Manner of adjourning ibe count) thuft. 


ß v 
At the end of every county court, the ſheriff muſt appoint a day cer-, 


| ain for the next county court, in order that the county may know at 


12 what 


\ 


1 
x4 


— 


latins to reſort thereto, in order to > hear the Ring's writs of ext. 
ons and „rer read. | | 


" * c . ia 2 5 2 N 
* 75 I 1143 N } * : 


1 1 bat matters are + cognizabe in ; the count court. | 


SITY ii 


Al matters touching a Veplivim by plat, are heard and determined 


in the county court. 


On a writ of juſticies iſſuing out of Bunch; directed to "his feerif | 


Y he is empowered to hold pleas in the c:unty. court for actions of 405. 


or above, in debt, detinue, caſe Ge. and other perſonal actions. This 


writ is called à ju/ticies, becauſt it is a commiſſion, and not an original, 
directed to the ſheriff to do a man right and juſtice, It is vicountiel, and 
not returnable, and, though directed to the ſheriff, the ſuitors 85 the 
cburt are the judges; the writ of faiſe judgment lies on their erroneous 


judgment, and it is not neceſſary to be returned, unleſs the action be 


removed by writ of recordart, _ then the chili muſt 1 e 
with the record, 0 

On a writ of ju/ticies, the ſheriff may hold plea of account, of ad- 
meaſurement of dower and admeaſurement of paſture. 

This writ is brought to compel a man where be ought to incloſe 
his ground againſt his neighbours ground, in debt for money or goods, 
and in detinue. l 
A juſfiries may be brought for a nuſance and treſpaſs, and the ſheriff 
may hear and determine the treſpuſs by an inqueſt of twelve men, ac- 
cording to the rule of common law,” and the plaintiff 52 account to 
kis damage of 30 l. or more. 

By this writ, the . yy Want ples of a bond of one thouſand 
mers SW. nt 


IS {KA % FOOT , 8 aer 8 


+ 1 
* 28. 3 * * 


| The forms if various writs brought, to give the 22 cognizane 
E ſuits in . —_— court. 0 


Fun of. writ of juticies in 1 account. 


* ORGE the- Third tf. To the ſheriff Oc. greeting: WE 


command you, that you juſtice C. that juſtly and without delay, 


he render to 4. his reaſonable account, for the time in which 
he was his bailiff in B. and receiver of the money of him the 
faid A. as he may reaſonably ſhew, that he ought to render to bim, 
that we may hear no more clamour thereupon | or want of juſtice. 
Witneſs So. b 
. If this writ is t by an executor, it runs in the following 
orm : 

That he render to 7. and K. executors of the teſtament of A. his 


. N account for the time in | which he Was balliff of him the ſaid 
AJ. 


reer 


„% , ww @©& 


| render to him Sc. 212 


tho county court. © & 4 


| 
" 0+ ek 2 | * 
E W ; : wt 
7 N ü 


os in B. and receiver of the money of bim the fai 4. earth as 


he he may reaſonably 1 Sc. 


| 


| Note, If merchants or traders oidady their goods and tera 
in common for their common profit, one of them may bring an 
action of account againſt the other in the county court, or in the 
C. B. and the writ in * court r be in the following 


form: 


Form 4 the writ of juſticies a the county court, between mur. 
SBaniß &c. 


1815 30 = 


Q5oneE E the Third Er. To the ſheriff Ee. greeting: WE 


command you, that you juſtice C. a merchant, that juſtly Fe. he 


: render. to A. a merchhant, a reaſonable account for the time in Which 


he was receiver of the money of him the ſaid 4, from whatever cauſe. 
and contract coming to the common profit of them the ſaid A. and C. 
as by the law of merchants he — eee ſhew that he N to 


| „ 0 poroel 


Note, T he clau ſe, viz. from whlatever cauſe or contract, muſt be in- 
ſerted in the writ, der the. fame — ow out in n C. B. or. 


W 


4 


This writ may be brought by the executor of one merchant againſt 


the other merchant, but not againſt his « exapuitar:; 3: and is is in 


the following orm. an e 
, 4 ; Fo ; | 7 7 : , | | 3 81 23 12 1 J ft r ; I& 2 8 3 % CY 9: 14 7 4 8 
. 2 1 n 
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Form 7 the writ of 7uficits, W is the © executor rof one mer-" 
RY HORNS chant Kin another. een eic d 
a * A T1 


Gone E the Third Ee. To the Thefiff Ge. greeting :"Com-" 
mand C. that he render to A. a reaf6hable' account for the time” 


in which he was receiver of the money of him the ſaid A. or bailiff 0K 


him the ſaid A. and unleſs. he will do it, and the aforefaid A.” ſhall 
make you ſecure of proſecuting his claim, then ſummon the aforefaid_ 
C. that he be before our juſtices at Veſminſter, in (the return) to ſ ſhew 
-v he will not do it; and have Wes the ſummons and & this 
wilt. Se. , "SE RAS. | e e 10 


Note, The writ of account ſi nd out in the county court, may be re- 
moved by the plaintiff into the C. B. by writ of pong, without 

any cauſe ſhewn for the removal of ſuch writ; but if the fame 
is removed out of the county court by the defendant, he muſt, in 
his writ, thew cauſe for ſuch removal, ny os fn YT 


uy * * Kd 
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If. the defendant We foreign releaſe age ation of Account, 
= the writ of pone for the removal of the ſuit, ſhall have the follow. 
ing words : F 
_<& BECAUSE the aforeſaid An b in pleading in our court 
< in C. in which the plea depends by return of our writ, has produ- ( 
« ced a certain writing of acquittance under the name of bim the 
me & ſaid A. containing in itſelſ, that he the aforeſaid 4, had releaſed of 
2 „ all actions which he had againſt the ſaid C. the defendant, by rea- be 


| ©. fon of the account aforeſaid to him the ſaid C. ia the county of F, co 
= *< made, as it is ſaid; which ſaid writing the aforeſaid A. has abſo- ſe 
A iately denied: WIIEREFORE becauſe that plea ought not to be h1 


„ further dhrried on in the court aforeſaid, let Execution of this writ fa 
<< be — if rhe cauſe be true, and otherwiſe not. 


"Ns «There i is ako form of, a writ py” account 1 on A 
Aarlbridge, cap. 23. which lies where a-man ought:to make ac- 

ue as bailiff or receiver, and has no lands or tenements, by 

[ which he may be diſtrained, but is vagrant in ſecret places where 
be cannot be found, then the plaintiff ſhall have a uit of ac. 
count, which is called monfiravit on the flatute, and i is: in the fol- 
lowing _ | 


© mm, 


oo 
put 4 


8 by Favs 


Firm of the writ. of monſtravit &c. under the Patute Marl 
deere &c. 

A2. Be Zn! 8 dp : 

> BORG the Thind&e.. To the ſheriff Ge. greeting : A. has 

ſhewn unto us, that WHEREAS C. was his bailiff.in &. hav- 
ing the care and adminiſtration of all his affairs and goods, the ſame 
C. his account not being paid, ſeeking ſubterfuges, lies hid in your. 
bailiwiok, nor can he be found and diſtrained, to render to the ſaid 
A. his * aforeſaid; and: becauſe by common council of our 
realm, It is provided, That if bailiffs who are bound to render their 
acggunt to their lorde, do withdraw theniſelves, and have not lands 
or tepements, whereby they may be diſtrained, they ſha}l be attached 
by weit, helle ſo that the ſheriff in whoſe: bailiwick they be found, 
ſhall. c ſs them to. come. to render their account, WE een 
you, N if: the aforeſajd 4. ſhall make you ſecure of proſecuting his 
claim , then attach the aforeſaid C. ſo. that you may have him before 
ohr, juſtices c. on ſuch a day, to render to the aforeſaid A. his ac- 
count aforeſaid, as he may reaſonably ſhew, that he ought - to * 
to him c. and have c. 


eng). 2 
Mete, This wvrit is 1 berxuſa by WE 125 888 2. Bars, 
2. and made after. .at. Morlbridges cap 23; the party may have 
proceſs of outlawry, againſt the bailiff or receiver in a writ of 
account; but notwithſtanding, he * out a a Monftra- 
vit in the following form, 


\ 


Form 


C G 


command you, that if the aforeſai 
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Turm of the writ of monſtravit under fat. Weſtminſter, cap. 2. 
5 FORGE the Third Sc. To the ſheriff &c. greeting +/ A. bas 


ſhewn unto us, that WHEREAS C. was receiver of the money 

of him the ſaid A. and his bailiff in S. the fame C. his account not 
being paid, feeking /ubterfuges, 17 hid in your bailiwick c. WE 
d A. ſhall make you ſecure of pro- 

ſecuting his claim, then attach the aforeſaid C, ſo that you may have 
him before Cc. and yourſelves, at your &c. to render to the afore- 


| ſaid A. his account aforeſaid Sc. and have c. 


| 


A writ of account lies againſt a guardian in ſaccage; but the writ 


differs from the writ againſt ball &c. and is in the following form, 


Form of the writ of account againſt a guardian in ſoccage. 


(CEORGE the Third dss. To the ſheriff Ec. greeting: If A. 


make you ſecure Sc. then ſummon &c. C. that he be before 
our juſtices Sc. to ſhew wherefore, WHEREAS it is provided by 


the common council of our realm, that guardians of lands and tene- 


ments which are held in Hhccage, (hall give to the heirs of thoſe lands 


and tenements, when they ſhall come to full age, their reaſonable ac- 
count of the iſſues forthcoming of thoſe lands and tenements, for the 


time in which they had that wardſbip, by reaſon of the minority of the 


heirs aforeſaid, he the ſaid C. refuſes to render to the aforeſaid 4. his 
| reaſonable account of the iſſues forthcoming of the lands and tene- 


ments in S. which are holden in ſoccage, and whereof the ſaid C. had 
the wardſbip while the aforeſaid A. was under age, as it is ſaid, And 


therefore Gc. ö 
The writ of debt. 


This writ lies where one perſon. owes. another a certain ſum of 


money, by bond or bargain, for a thing ſold, or by contract, on a 


loan made by the creditor to the debtor, and the debtor will not 
the debt at the day appointed that he ought to pay it, then the creditor 


| ſhall have an action of debt againſt him for the. ſame, which may be 
| ſued in the county court before the ſheriff by juſticias, as well as in the 


C. B. and the form of the writ is ſometimes in the debet and: detinet; 


and ſometimes in the detinet only, and not in the debet; if it be in the 


debet, it ſhall abate. e | | | 
This writ muſt always be in the debet and detinet, when the perſon 


who makes the bargain or contract, or lends the money, or he to 
whom the bond is made brings the action againſt the other, and the 
| money borrowed is delivered by this writ. | 4 ENDS 2 


l 

| | Form 
G - N 
| 
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PVuerm ef the writ of juſticies in debt. 


S7EORGE. the Third ec. To the ſheriff &c, greeting : WI 
CT command you, that you juſtice C. that juſtly and without delay 
he render to 4. 201. which he owes him, as it is ſaid, as he can 
reaſonably ſhew that he ought to render it to him, that we hear ng 


more clamour for want of juſtice Sc. Witneſs Sc. 


> 


8 


the writ muſt be thus. 


I | Tf the fait * for goods or chattels, other than money, the form of 


Form of the writ of juſticies for goods hs the 


G EORGE the Third Se. To the ſheriff &c. greeting? WE 
command you, that you juſtice C. &c. that he render to A. (her: 
inſert the things ſued for by this writ, with the value of the ſame) which 
he unjuſtly detains from him G. 85 


If a writ of debt be brought in the county court before the ſheriff by 
writ of juſticies, the plaintiff may remove the plea into the C. B. by a 
writ of pone, without ſhewing cauſe in the writ for ſuch removal ; 
but the defendant cannot remove the ſame out of the county court, 
without ſhewing cauſe for ſuch removal in the writ of pone ; yet not- 
withſtanding at the end of the writ, theſe words are uſed; * 


& Let the examination of this writ be done, if the cauſe be true, other- 
805 wiſe not,” 1 | | 


| There are many cauſes of removal of this plea from the county 
conrfl, viz. „ oa hon | . 
If the defendant pleads a foreign plea, which cannot be tried in tho 
county court Sc. or if the defendant ſhews, that he before whom the 
plea is depending doth maintain the plaintiff, or favour him c. and 
the plea of debt be ſued within any liberty or franchiſe Sc. the plaintiff 
may remove the plea by writ of recordari into the C. B. without ſhew- 
ing any cauſe in the writ. Pe OR Oe Te 
If the defendant remove the plea by writ of recordari into the C. B. 
out of any liberty or franchiſe, he muſt ſhew cauſe for ſuch removal in 


— 7 oo 907 £5 | 
If the ſheriff remove the plea out of the county court by a writ of Pont 
at the ſuit of plaintiff or defendant, and after ſuch removal, the bai- 


Uffs or officers of the court proceed in the plea, and give Judgment, 


and award execution £9c. then the defendant, or the perſon againſt 
whom the judgment is given, or execution awarded, ſhall have an 
attachment againſt the bailiffs, or thoſe who ſo proceeded to judgment 
Sc. to anſwer as well the King for the contempt, as the party for his 
damages &c. and the writ in ſuch caſe is in the following form. 
KG I | 85 | Form 


% 
* 


Dub et river hem es 


Form of the writ of deb in the C. B. 


FORGE the Third &c. To the ſheriff of &c. greeting : COM. 

G MAND C. that juſtly &. he render to A. ———, which 

he owes to him, and unjuſtly detains, as it is ſaid; and unleſs he will 

do it, and the aforeſaid A. ſhall make you ſecure Sc. then ſum- 
mons by good: ſumrmoners the aforeſaid G. Ce. : 


Note, In a cu it of Jebt of 3 it is never ſaid, <* That he owes 
ce to him.” If the writ be brought by executors for a duty due 

to their teſtator, the writ muſt be, which he detains from them, 
and not ** owes to and detains, becauſe the executors were not 
parties to the original contract. 


If. the owt of debt be brought by the creditors againſt the executors 
for the debt of their teſtator, the writ muſt be, “ which they detain - 
« from him,” although ſuch writ is for money; for example, 

i If a perſon makes F. and another his executors, and is indebted 
unto a third perſon, the action muſt be brought ö the executors 


in the following form. ; 


* 

| Form of tbe rie of debt againſt executors. 
b "EORGE the Third Se. Th the ſheriff Sc. greeting: COR. 
MAND F. and C. exe <Cutors of the Jaſt will and n of 
A. deceaſed, that ©; IS | | 
Y If the executors bring an action againſt a perſon indebted to their 
teſtator, the form of the writ _ be as follows : | 
4 « COMMAND D. to, that P render to J. and C. executors of 


80 the laſt will and teſtament of 4. deceaſed &c.” 


1 this writ be brought againſt the ien at dew on an obligation of 
his —_— the writ FR be in the anten lem. ; 


5 | 


* FCS. v—_ vw Ho 


How of the writ of debt en an beis at law. 


| GEORGE the Third Ee. To the meriff ec. SY . cou. 
MAND G. the ſon and heir of H. that he render to 4. Cc. 


If there are ſeveral heirs, then each muſt be e bee 


in the writ, according to his degree of conſanguinity, EN 


If a man be in debt, and dies inteſtate, or the, executors refuſe to 


| take on themſelves the executorſhip, whereby the goods and chattels 
of the inteſtate Sc. come to the hands of the Or Anus y, his creditors” 
10 TR m av 
1 Eu 
| 


8} 


* 


* * : . * * , o a 
et W — 


Duty of t daber Sheriff, 


may have an PIER of debt againſt the Ordinary, by the ſtatute of N. 
ln 2. cap. 19. in the following fen | | 


: 1 of the writ f debt againſt the Ordinary, 


EORGE the Third Sc. To the ſheriff &c, greeting: COM. 

MAND T. biſhop of C. to whoſe hands came the goods and 
chattels which were of A. who died inteſtate, as It is ſaid, that Juſt. 
ly G. he render Os: 


If: the goods come to the hands of the Ordinary, and he afterwards 
makes a will, and appoints executors, and dies, in that caſe the cre. 
ditor or the original debtor may bring an action of debt againſt the exe- 


cutors of the Qin, 1 the writ ſhall be in the following form. 


ker of the writ of debt againſt 'be executors 4 the Ordinary 


* ORO the Third 2 To the ſherif Sc. greeting: COM. 
MAND F. of Sc. and B. of &c. executors of the laſt will and 
teſtament of (the Ordinary, deſcribing him by his eccleſiaſtical title) to 
whoſe hands came the goods and chattels which were of the ſaid 4. 
who died umeſrace, as it is 1 that juſtly &c. he render Sc. 


223 e ad molendinum. = 


This writ is ſometimes vicontiel, and may be ſued in the county 
court by writ of a or in the C. B. by a precipe, at the election 
of the plaintiff. 

By preſcription a man may have ſuit to his mill of the villains of a 
ſtranger, and have a writ ſeffam ad molendinum againſt them, If i in 
oe county 12 the writ muſt be in the following form. 


Form of the whit of juſticies 2 ad molendinum in the county 


_ COUTT, 


"PE ORGE the Third &c, To. the ſheriff Sc. greetme: WE 
command you, that you juſtice A. that juſtly and without de- 
lay he do his ſuit to the mill of E. of NM. in S. which he owes to it, 
and has been uſed to do, as it is ſaid, as he can reaſonably ſhew that 
he ought to do the fame to it, that we may have no more clamour 
ſor want of juſtice, Witneſs Sc. 


If this writ ifues from the 0. B. W Praise it muſt be i in the fol- 
lowing form, 
on 


2 


| paſture in S. and 
it is ſaid; and unleſs he will do it, aud the aforeſaid B, ſhall make 
| you ſauce c. then ſummon Ge. 
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Form ff the precpe in the C. B. 


the mill of E. of N. in 5. which he owes to it, and bas been 
uſed to do, as it is ſaid; and unleſs he will do it &c. then ſum- 


mon 1 Ge. N 


Cate A. that jultly and wick delay he do ſuit to 


The writ 10 permittat, 


Lies where a TI has common of paſture for his katie; and he 


is diſturbed by a ſtranger, ſo that he cannot uſe his common. 


This writ may be ſued by uſticies in the county court, or in the G. B. 
If by juſticies in _ county court, " writ is in the following form. 


Forts f the writ quod permillar, 8 by juſticies in the county 


— 


(GEORGE the Third c. To the ſheriff Sc. greeting : WE 
command you, that you juſtice A. that juſtly &c. he permit B. 
to have common of paſture in /. for ſheep (or whatever elſe it may be 
for) which he ought to have, as it is ſaid, as he can reaſonably ſhewz 
that we may hear no more clamour thereupon Er. 


If this writ is ſued in the C. B. it muſt be in the following form; 
N 
Form of the writ quod permittat in the C. B. 
(;EORGE the Third Sc. To the ſheriff c. grerting. COM- 
MAND A. that juſtly c. he permit B. to have common of 


acres of wood, which he ought'to have, as 


, 


Note, This writ is uſed for a — varying the writ 20+ 
cording to the nature of the thing wanted to be redreſſed. 


The proceſs on this writ is furmons, attachment, 4 arftrefs ; and 
if the ſheriff on the ſummons returns nihil, the plaintiff may have a 


| cia. 


Note, If a man a build a houſe or a wall, or nike any other erection 
that is a nuiſance unto the eee of another, and the per ſon 
ſo erecting the ſame dies, the perſon who has ſuſtained an in- 
jury by ſuch nuiſance may have this writ againſt the heirs of the 


perſon who committed the nuiſance, in the following form. 
K 2 Form 
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Duty of Under Sheriff. 


Form of the writ quod permittat cates an beir fer a 2 
commitied by his anceſtors, 


EORGE the Third c. To the ſheriff Ec. greeting: COM. 
MAND A. that juftly Sc. he permit B. to pull down a certain 
| houſe (or other thing erected, which is deemed a nuiſance ) which XN. the 
father or other anceſtor of the ſaid A. whoſe heir he is, unjuſtly and 
$ without judgment built, to the nuiſance of the free tenement of (. 
the father or other e LA of the ſaid B. whoſe heir he is, in (1h, 
place where the erection was made, deſcribing the ſame particularly ) after 
the firſt Sc. as it is laid; * unleſs he will do it Cc. 


— 
ä —— 1 = 


he = —— 
* * 


„ 


Note, A writ quod permittat againſt a fair or market may be ſued 
in the Common Pleas in the following form. 


Form of the writ quod permiltat againſt a fair or market, in 
the C. B. 
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(LEON CE the Third Sc. To the ſheriff &c. greeting: IF 4 
TJ ſhall make you ſecure Sc. then ſummon B. Sc. that he be be- 
fore our juſtices &. to ſhew wherefore he has ſtopt up a certain mar- 
ſtet (or as the caſe may be) to the nuiſance of the free market c. of 
him the ſaid A. in (the place where) after the firſt &c, as it is ſaid; 
and have there the ſummoners oe... 


The writ of admeaſurement of paſture. 


HIS writ lies between commoners who have common append- 

ant to their freeholds, if one of them ſurcharges the common, 

by putting in more cattle than he ought to have common for, there 

the party aggrieved ſhall have this writ. 

| When this writ iſſues at the inſtance of any particular commoner, 

all the commoners who have a right of common in ſuch place muſt 

be admeaſured, as well thoſe who have not ſurcharged the common 

as he who has ſurcharged the ſame; and on this writ he who brings 

the action muſt likewiſe be admeaſured. 

This writ is vicontiel, and muſt be directed to the ſheriff; but ſhall 

not be returned. The form of writ is as follows. 


Form of the writ of admeaſurement of poſture. | 


SE the Third Sc. To the ſheriff gc. greeting: A. has 
complained to us, that C. and D. have unjuſtly ſurcharged bis 


| Common of paſture ir in 8. ſo chat — have in it more beaſts and cattle 
| | | thas 
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| than they ought to have and belongs to them to have; and therefore 


WE command you, that juſtly and without delay, you admeaſure 


that paſture, ſo that the aforeſaid C. and D. may not have in it more 
beaſts and cattle than they ought to have and belongs to them to have, 


according to their freehold, which they have in the ſame town; and 


that the aforeſaid 4. may have in that paſture ſo many beaſts. and 


cattle as he ought to have and belongs to him to have, that we may 
hear no more clamour SS. 3 | 

If the ſheriff on this writ ſhall not make the admeaſurement direct- 
ed thereby, the party aggrieved ſhall have an alias and pluries, or the 


ſheriff ſhall, by returning the writ, ſignify the cauſe why he does not 


comply with the direction of the writ, If the ſheriff does not return 


the pluries, the party ſeeking redreſs under this- writ may have an at- 
tachment againſt the ſheriff. Fo 4 
The plea may be removed out of the county court by a writ of pone at 
the ſuit of the plaintiff, without ſhewing any cauſe on ſuch writ for 
the removal; but if it is removed by the defendant, he muſt ſhew 
cauſe, The writ of pore for ſuch removal muſt be in the following 


form. 


Form of the writ of pone for the removal of a plea of admeaſure- 


ment of paſture out of the county court. 
« 


Hoek the Third Se. To the ſheriff &c. greeting: PUT at 


the petition of the plaintiff before our juſtices &c, ſuch a day the 


n ; * 9 
1111 AA 


plea which is in your county court, by our writ between A. and C. and 


D. of admeaſurement of common of paſture in S. and ſummon c. 


the aforeſaid C. and D. that they be then there to anſwer the afore- 


ſaid A. thereupon Sc. and have Sc. this writ and the other writ. 


# 2 


On the writ of admeaſurement being brought, the plaintiff in the 


plaint ſhall enter the ſame in the county court before the ſheriff, in the 


ſame manner as on a replevin ſued by writ, on which the ſheriff ſhall 


make out a warrant againſt the deſendant in the plaint to warn him to 
appear; and if he comes and pleads nothing in bar, or grants it, then 


the ſheriff muſt make the admeaſurement as directed by the writ. 


If the defendant ſhews cauſe unto the ſheriff wherefore the admeaſure- 
ment ſhould not be made, then the ſheriff ought not to make the ad- 
meaſurement on this writ : but the plaintiff in the plaint ought-to re- 
move the ſame by writ of pone into the C. B. in which writ the defen- 
dant ſhall have a day to appear &c. and if he does not appear, then 
the plaintiff may ſue out a writ of di//ringas directed to the ſheriff to 
diſtrain the party, and ſuch a day ſhall be given by that writ, that two 
county courts may be kept between the date of the writ and the return; 
and in the county courts proclamation ſhall be made, that the defend- 
ant may come and ſhew cauſe why tre adm-aſurement ſhall not be 


made. If he does not come at the return of the di/?ringas, then a writ 


may be awarded unto the ſheriff to make the aamegſurement by his de- 
| EO: | | fault, 
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fault, which writ is given by the ſtatute of II gfiminſter 2. cap. 8. in 


7 * 7 © Ctr 


the following form. ; 


Form of the writ of admeaſurement of paſture, by fatuie of Wel. 
EFT minſter 2. cap. 8. e 


F 


EORGE the Third Ec. To the ſheriff &c. greeting « WHERE. 


ſ AS A. has lately complained to us, that C. and D. have ſur. 


charged his common of paſture in S. ſo that they have more beaſts 
and cattle in it than they ought to have and belongs to them to have; 


' wherefore WE command you, that juſtly and without delay you 


ſhould cauſe that paſture to be admeaſured, ſo that the aforeſaid C. 


and D. may not have in it more beaſts and cattle than they ought to 
Have, and belongs to them to have, according to their freehold in 


the ſame town, and that the aforeſaid A. may have in that paſture 
ſo many beaſts and cattle as he ought to have and belongs to him to 
have, and that we may hear no more clamour &c, and you have 
done nothing thereupon, as we have received information from him 
the ſaid J. AND WHEREAS we have ordained in our writ of 


 admeaſurement of paſture, that after the grand diſtreſs days , ſhall be 


given, within which time two county courts may be holden, at which 
proclamation ſhall be made, that the defendant ſhall come in to an- 
ſwer the plaint, at which day, if he ſhall not come, admeaſurement 


may be made by default, WE command you, as we have heretofore 
commanded you, that juſtly and without delay, you cauſe the afore- 


Jaid paſture to be admeaſured, according to the tenure of our other 


- writ thereof to you directed, and according to the form of our ſtatute 


thereof provided and ſet forth, that we may not be again ſolicited on 
this matter by the aforeſaid 4. Witneſs Sc. | e 


Mete, When the plaint is removed by writ of bone into the C. B. 


and the plaintiff and defendant appear thereto, then the plain- 
tiff ſhall declare againſt the defendant. . 


If the defendant does conſent to the writ of admeaſurement, then 


ſuch writ ſhall be made out directed to the ſheriff in the following 
form. | ; | 5 , | 


/ 
* 


Form of the writ of admeaſurement where the defendant con- 
5 . ,,, ny | 


OR OE the Third Ec. To the ſheriff Ec. WE command 


you, that having taken with vou twelve gc. by whom Sc. who 
neither Sc. you go in your own on to adjneaſure the common of 


paſture, and by their oath you cau(e the common of paſture atorefaid 


to be admeafured, ſo that the afore ad C., and 2 may not have more 


2 . _ Þow. 
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Duty ot Under Sheriff. 


| han W far them to have, according to their frechold>which 


they have in that town; and that the aforeſaid A. may have in that 

aſture ſo many beaſts and cattle as he ought to have, and belongs 
to him to have according to his freehold which he has in that town, 
and the admeaſurement which &c, you make known before our juſtices 


under your ſea}, and the ſeals of thoſe GGCq . 


| After this writ of pone has been returned to remove the plaint out 
of the county court, if the defendant makes default at the day of the 
returns of the writ, then ſhall iſſue a writ directed to the ſheriff) to 


diſtrain the defendant, and in ſuch writ ſhall be contained, that the 
| ſheriff do make open proclamation in two county courts Fc. that the 
defendant may come into the C. B. at the day of the return of the 


diſtringas to anſwer to the plaintiff Sc. and if on this writ the ſheriff 
return, that the writ is ſerved, and the defendant does not come in, 
then a writ ſhal! iſſue to the ſheriff to make the admeaſurement. 


Mete, If a perſon be once admeaſured by-a writ of admeaſurement di- 
| rected to the ſheriff, by the ſheriff &c. and afterwards ſuch per- 
ſon ſurcharges the common again, then the party who ſued out 
the firſt writ ſhall have a writ directed to the ſheriff, called a 


writ de ſecunda ſuperoneratione, in the following form. 15 


5 / * 


Form of the writ de ſecunda ſuperoneratione. 


45 
43 


— — ͤ — 


| (QEORGE the Third, &c. To the ſheriff &e, greeting: 4. has 


ſhewn unto us, that WHEREAS he lately brought to you our 
writ of admeaſurement of his common of paſture in S, which C, and 
D. had unjuſtly ſurcharged, and you did admeaſure that paſture by 
our command, as the cuſtom is in our realm c. they the ſaid C. 


and D. have unjuſtly ſurcharged that paſture after the aforeſaid ad- 


meaſurement, to the great expence and grievance of him the ſaid A. 
and contrary to the form of the ſtatute thereupon provided, and be- 


| cauſe we will relieve the ſaid A. as we are bound to do, according 


to the form of the ſame ſtatute, WE command you, that you go in 
your own, perion to that paſture, and diligently enquire, by the oath 


| of honeſt and lawful men of your bailiwick, by whom the truth of 


the matter may be better known touching the ſecond ſurcharge of the | 
ſame paſture; and if you ſhall find by that inqueſt, that the paſture 


| was again unjuſtly ſurcharged by the aforefaid C. and D. after the 


admeaſurement, then that you anſwer to us at the Eæcheguer for the 
beafts beyond the due number put into the paſture after the firlt ad- 
. Mo for the pricc of them, and remove the ſurcharge 
c pony , N SE 


8 


Note, A perſon may have a writ de ſecunda ſuperoneratione on the firſt 
 wriit'o admeaſurement of paſture, when the Writ is vicentiel, and 
1 e ee e directed 


WY TIO Yo Nen Ern * A GO ME" E N ec Fee * l FL 9 F 5 * 1 22 
> 4 . - Ea l „ 2 : n 5 £ — "We Vx FI TOS 2 
WT IE T Py e 1 17 . a 8 * F * 8 * 3 F < ” * 
— * . * — N „ 1 1 . 
= 4 * — - 
. 


85 Duty of Ander Sherifk. 
directed to the ſheriff; if the ſheriff makes admeaſurement on thay 
- writ,” and afterwards the defendant ſurcharges the common 
again, as well as on the writ of admeaſurement awarded out of 
the C. B. on a e given there Gc. | 
On the y writ of eee awarded to the ſheriff, by: which he 
makes admeaſurement, if the defendant ſurcharges the common after. 
wards, the writ wo - Es JO raed ſhall be awarded out of 
. | 
On a Judgment i in the C. B. of admeaſurement e. if the defendant 
ſurcharges the common, che writ de en 8 mall be 
n out EVE the C. B. 


— > ns 
n — 5 8 


Of this writ 4: Kanne Armin out of the C. B. the decla- 
nation or count n be in Feue following form, 


28 ; 
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Form of the declaration er "count in C. B. on the writ de ſecund, 
agen rt for admeaſurement. 


A1 dale "* 6 bed D. were attached to anſwer A. Ec. and thereupon 
to wit. * the-aforeſaid 4. complains, that WHEREAS he is 
ſeized of one meſſuage, with the appurtenances in S. to which he the 
faid A. has and ought to have common of paſture with four horſes, in 
acres of paſture called L. 8 year throughout the whole 
Jear appurtenant, and the aforeſaid C. and D. as ſeized in their 
demefne as of fee of four yards of land, with the appurtenances in the 
fame town to which the ſaid C. and D. have and ought to have com- 
mon of paſture with one hundred horſes, and twenty oxen c. every 
year throughout the whole year appurtenant, the aforeſaid C. and D. 
have unfuſtly ſurcharged the common of paſture aſoreſaid called I. 
ſo that they have more beaſts and cattle in it than they ought to have, 
and to them belong to have, whereupon the ſaid A. ſays he is injur- 
ed, and has ſuſtained damage to the value of —— pounds, 
and prays an ' admea/s urement Sc. I 


By the writ de ſecunda ſuperoneratione the plaintiff ſhall recover 
his damages againſt him that was defendant in the firſt writ, 4nd 
alſo ſhall forfeit to the King the cattle which he puts in over the due 
number after ſuch admeaſurement made. | | 


Note, By the writ of e all the commoners ; ſhall be ad- 
meaſured, as well as thoſe who were parties to the writs, If 
any of thoſe who are commoners which were not parties to the 
writ of admeaſurement Ec, do ſurcharge the common after ad- 
meaſurement, they ſhall not forfeit. their cattle, nor the value of 
them that were in the paſture above the due number, becauſe 
mw were not parties to the ark writ ; nor ſhall the party re- 
cover 


Duty of Under Sheriff. „ 


recover damages againſt them for their default on this writ, * it lies 
only e him ogajot whom the | writ iſſued, 


The writ de curia ed for of of bedges Sc. 


This writ lies againſt any perſoh who ought to incloſe his land 
from his neighbour, and will not 1 it. 


of 

5 It may be ſued 1 in the county court before the ſheriff in the following 
form. 

be 


— 


Form e the writ 4 curia dandenda 3 in the county court. 
4 
(GEORGE the Third Oc. To 105 ſheriff Ec. greeting That 

you juſtice C. and P. that juſtly Sc. they incloſe their land in 
S. which is open, to the nuiſance of the freehold of A. in the ſame 
town, which they ought and uſed to incloſe, as it is ſaid, and to 
which the ſaid A. can reaſonably ſhew they ought to incloſe, that we 
may have no more clamour for want of juſtice &c. | 


2 


Mete, This writ may be ſued in the C. B. and when it iſſues there, 
_ it muſt be 1 in the following fora. | 


To m 7 the writ de cri e in C. B. 


GEORGE the Third = To the ſheriff Ge. greeting: COR. 

MAND C. and D. that juſtly 8c. they incloſe their land in S. 
| which is open to the nuiſance of the freehold of A. &c. which they 
| ought and uſed to incloſe, And unleſs We. 


This writ may be removed out of the county court at the ſuit of the 
plaintiff, without any cauſe ſhewn ; but if at the ſuit of the defend- 
ant, he muſt ſhew a cauſe for ſuch removal; and in that caſe, at the 
end of the writ, there muſt be _y following clauſe : 


« Let execution of this writ te 2 if the cauſe be true, otherwiſe 
| CC 92 
Not. 


Mete. This writ will nat lie bu againſt the perſon who has a free- 
hold in the land, 
2 be writ 45 2222 diviſ „ 
This writ is in its nature a lh of EDS and lies where two per- 


ſons have lands in divers towns or hamlets, ſo that one is ſeized 
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tried by the grand aſſixe, as other writs of right are. 


— + 
1 * 


Duty of Under Sheriff, 


of the land in one town or hamlet, and the other of the land in the 
other town or hamlet by himſelf, and they do not know the boungy 
of the towns or hamlets, which is the land of the one, and which is 
the land of the other, then to ſet the bounds in certain, this writ lies 


in the following form. 


Form of the writ de rationabilibus diviſis. 


(QEGORGE the Third G. To the ſheriff Ge. greeting: WE 


command you, that juſtly, and without delay, you cauſe reaſon- 

able bounds to be ſet between the lands of A. of C. in the county of 

K. and the lands of D. of K. in S. as there ought and have been uſed 

to be, whereupon he the ſaid A. complains, that the aforeſaid D, 

draws more thereof to his fee than belongs to him to have c. Wits 
neſs ec. | 33 | | Y 


This writ may be brought by a tenant in fee-/ample, againſt a tenant 
for life, and the tenant for /fe ſha]l have aid of the perſon in rever- 


fon, and the party may join the m/e in this writ, which may be 


. 


It is vicontiel, and to be determined before the ſheriff; for the 
plaintiff in this writ ſhall make his p/aint in the county court before the 


ſheriff, in the nature of a count, on which the ſheriff ſhall make a pre- 


cept to warn the defendant; and when he appears, the plaintiff ſhall 
declare, and the defendant ſhall anſwer; but if he refuſes ſo to do, 
then the ſheriff ſhall make the diviſion and partition of the land be- 
tween the parties, bY certain metes and bounds, ies 


If the defendant pleads, and joins the 2nz/e on the mere right, and 


puts himſelf on the grand aſſine, then the plaintiff ought to remove 


the plaint by writ of pone, without cauſe ſhewn; but the defendant 
muſt remove the plaint with cauſe, The count or declaration on this 
writ, is in the following form. : 


Form of the count or declaration on the writ de curia claudenda. 


AND the ſame A. now comes, and ſays, that Whereas reaſonable 
and right bounds ought to be between the land of the aforeſaid 
N. Sc. in S. and the land of him the ſaid A. in B. the bounds afore- 


ſaid, beginning towards the north in a certain place called C. and fo 
directly towards, in length, by L. unto E. beyond which bounds 


the aforeſaid N. g. aught to have nothing towards the weſt, he the 
ſaid N. Sc. beyond the bounds aforeſaid, hath drawn to his fee in S. 
of the land of him the ſaid 4. —— . acres of moor and paſture 
Sc. whereof he the ſaid 4, ſays, that one . his late father, was 


{ciſed of his demeſne, as of fee by divers metes and bounds in time of 
peace in the time of &c. by taking the profits thereof to the value ? 


of . pounds, and that ſuch is his right he offers Sc. 
| | : Divers 


Tes 


Www „ TW 


Duty of Ander Sheriff; 1 

Divers tenants in common of a town or hamlet may have this writ 

ainſt him who is tenant of another town adjoining, and they ſhall 

declare on one caunt, and ſhall make their ſeveral titles in that counts 
and ſhall alledge the eſþ/ces ſeverally in the ſame count, — 9 


The writ ex parte talis. 


T\ HIS writ lies where auditors are aſſig ned unto a bailiff or re- 
ceiver to account, and the auditors will not allow unto the 


| bailiff or receiver his reaſonable allowance which they ought to do, 


but commit him to priſon, he who is fo impriſoned ſhall have this 
If a man brings a writ of account, and auditors are aſſigned unto 
him who is bailiff or receiver to take his account, and they will not 


allow him his allowance as they ought to do, he may have this writ 


for relief. 3 | 

„If a plea of account be ſued in London againſt a receiver &c, or in 
any other court of record, and the party appears, and auditors are 
aſſigned him by the court, and they will not allow him ſuch allowan- 


ces as he hath a right to, and ought to have, he ſhall have this writ in 


the following form. 


Form of the writ ex parte tals, on tat. Weſtminſter 2. cap. 11. 


EO RGE the Third &c. To the ſheriff c. greeting: IT is 
— ſhewn unto us on the behalf of 4. (taken and detained in our pri- 
ſon of L. for arrears of his account, in which B. affirms him to be 
bound to him for the time wherein he was bailiff in N.) that the au- 
ditors of the ſaid account deputed by him the ſaid B. for this purpoſe 
have unduly aggrieved him the ſaid A. on the ſame account, by charg- 
ing bim with the receipts which he hath not received, or by not al- 
lowing to him expences and diſcharges reaſonable, to the great da- 


| mage and grievance of him the ſaid 4. and becauſe we will not that 
| the ſaid A. be injured in this behalf, WE command you, that if the 


aforeſaid A, by the teſtimony of the auditors of the accounts ſhall be 


delivered, and ſhall find you ſufficient bail to have him before our trea- 


ſurer and barons in our Exchequer, to render to the aforeſaid B. his ac- 
count, according to the form of the ſtatute thereof provided by the com- 
mon council of our realm then, that you cauſe him the ſaid A. to be 
delivered by the bail out of the priſon aforeſaid, if he be detained in the 


fame on that occaſion, and no dther, and give notice to the aforeſaid 


B. that he be then there with the rolls and tallies, by which the afore- 


aid H. his account before rendered, to do and receive in the premiſes 


what of right, and according to the form of the ſtatute aforefaid ought 


to be thereupon done; and have there the names of thoſe bail, and 


this writ, Witneſs &c, OE 
6 1L 2 1 9 


|. 
| 
| 


56 Duty of Univer Sheriff. 


If a perſon has auditors aſſigned him in London by the party why 

takes the account, and will not allow his tallies, or other things to 
be allowed, but commit him to priſon, becauſe he is a ſtranger in the 
city, and who cannot find ſureties to bail him to ſue his writ of ex- 
parte talis &c. he may ſend to the Chancellor, and ſurmiſe in the 
Chancery, and put in ſureties before the King there, and thereupon he 
ſha!l have a writ directed to the ſheriff of London out of the court of 
Chancery reheirfing the matter, and how he has found ſureties there, 
according to the ſtatute commanding the ſheriff to deliver him out of 
priſon, and the writ ſhall be in the following form. 


Form of the writ ex parte talis, when to releaſe the party from 
| F ES 


YEORGE the Third c. To the ſheriff &c. greeting IT is 
ſhewn unto us on behalf of 4. as in the foregoing writ, (until) 
to the great damage and grievance of him the ſaid A. and becauſe the 
ſame A. is a foreigner in our city of London, and unknown, whereforehe 
cannot find perſons of the faid city to be bail, to have him before our 
' treaſurer and barons of the Eæcheguer, to render his account aforeſaid; 
and further, to do and receive that which our court ſhall confider in 
the premiſes, and you have refuſed to admit other perſons bail for him 
the ſaid J. than of the city, and the ſame A. hath found. fufficient 
bail before us in our Chancery, to wit, C. D. and E. of Sc. who 
have become bail before our treaſurer and barons of the Exchequer in 
(the return of the writ) to review there his ſaid account, and to ſtand 
to the right in the premiſes, according to the form of the ſtatute there- 
upon provided by the common council of our realm; WE command 

ou, in the mean time, that you cauſe him the ſaid A. to be delivered 
by the bail aboveſaid out of the priſon aforeſaid, if he be detained in 
the ſame on that occaſion, and no other; and give notice to the ſaid 
B. that he be then there with the rolls and tallies, by which the afore- 
- ſaid A. his account before rendered as aforeſaid, and to do and receive 
what ſhall be juſt and reaſonable; and have there this writ c. 


If a perſon remains in priſon, committed-by auditors, he may have 
the writ ex parte talis, returnable before the barons of the Exchequer, 
and thereupon he may have another writ out of Chancery, directed to 
the treaſurer and barons of the Exchequer, that they take ſureties of 
him who is in priſon according to form, and that they deliver him 
out of priſon, and he ſhall have another writ directed unto the goaler, 
that he ſend his body before the treaſurer and barons of the Exchequer, 
and that he deliver the body when the treaſurer and barons ſend him 
a writ ſo to do SW. Di 5 . 
If a perſon be committed to priſon by auditors for arrearages of his 
account, and afterwards eſcapes out of priſon, the goaler ſhall ſatis 
the party at whole ſyit he was commizted, and the goaler ſhall have * 
| CE os 5 mn _ ſpec 


Form of the writ from the Chancery to the ſheriff to do execution, 


certain time, you, notwithſtanding 


Duty of Ander Sheriff; - 777 


ſpecial action on the caſe againſt the priſoner to anſwer the eſcape and | 
damages which the goaler hath ſuſtained, or the goaler may take the. 
party again. Fo: PE NOR e 


The recognizance in the county court before the ſheriff... _ — 


F a perſon doth acknowledge in the county court before the ſheriff 
to pay to another perſon a certain ſum of money at a day.certain, 


and does not pay it at the day, then the recognizee ſhall have a writ 


out of the Chancery directed to the ſheriff, commanding him to do ex- 


ecution on that recognizance in this form. : 


[ 
| n 


on à recognizance taken in the county court. 


5 (GEORGE the Third eg. To the ſheriff Ge. greeting ; A. hath 


ſhewn unto us, that Whereas he impleaded B. in your county by 
our writ, and he the ſame B. in that full county, acknowledged 
himſelf to owe to the aforeſaid A. certain money, to be rendered at a 
that time is paſt, have not yet 
cauſed the ſame money to be paid to him the ſaid A. on his complaint, 
according to his recognizance, to the great damage and grievance of 
him the ſaid A. and becauſe we are willing to relieve the fame A. in 
this behalf, as it ſhall be juſt; WE command you, if it is ſo, that 
then you levy that money of the goods and chattels of him the ſaid B. 


in your bailiwick, and cauſe the ſaid A. to have the ſame without de- 


lay, that repeated clamour thereon may not come to us. Witneſs c. 


} 
i 


It is held, that a recognizance ſhall be made when a plea is depend- 


ing in the county court before the ſhereiff by 1writ between the parties in 


debt &c. but if there be no plea depending in the county court by writ, 
but by plaint, it is doubted, though it is reaſonable to ſuppoſe, that it 
may be taken as well when the plea of debt is depending in the county 
court before the ſheriff by plaint, as if it were by the King's writ. = 

If a perſon comes into the county court before the ſheriff, and there 
in court acknowledges to pay a certain ſum of money unto another 


perſon at a certain day c. where there is not any plaint or action de- 


pending between the parties, whether this acknowledgment is good or 
not has been doubted, though it is reaſonable to ſuppoſe, that if it be 


under the ſum of 405. that ſuch acknowledgment is good, and ſhall 
bind the party. ns HEM, i | 


If a perſon has a writ directed to the ſheriff to do execution of ſuch 
recognizance, and the ſheriff ſhall not do the ſame, then the recog- 


nizee may ſue out an alias, pluries, and an attachment againſt the ſhe- 


riff. The alias is in the following form, 


| ; 
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ko much) then you fhould diſtrain him the ſaid 
debt to the ſame A. without delay, and although the ſaid B. hath be- 
| fore you acknowledged himſelf to owe to the aforeſaid 4. the debt 


1 2 Duty of Under Sheriff, 


„ Form of the alias from the Chancery to the ſheriff, to do execution 


on a nn taken in the county court. 


GEORGE 1 Third Foc. To the ſheriff Ege. greeting: WE have: 


received information on the behalf of 4. that Yhereas we lately 
commanded you, that if B. ſhould acknowledge ee to owe to A, 
to render the ſaid 


aforeſaid, yet you have hitherto delayed, and ſtill do delay to diſtrain 
him the laid B. to render thrat debt, to the great damage and grievance 
of him the ſaid A. and therefore we command you, if ſo it is, that 


you cauſe execution of the recognizance to be done without delay, 
according to the tenor of our command aforeſaid, and that you in no 
wiſe omit this. Witneſs Sc. | 


If the regopmizor will not again acknowledge the debt before the 


therif when he comes to determine Ge. but ſays, that he has paid 


the ſame, then the ſheriff ought not to do execution. 


Nate, There is another writ in the regiſter 0 on this occaſion i in che 
* form. 8 


Perm of the writ TY recognizance in the county court, where the 


Party Zeuge the debt. 


GE OR G E the Third &c. To the ſheriff Sc. greeting: WE com- 


mand you, that if A. hath acknowledged himſelf to owe to B. 
10 l. then diftrain him the faid A. to render mY debt aforeſaid to him 
the ſaid B. Se. i 


The party may have on this writ, an allas, plaries and attachment, 


and the ſheriff may return on the alias, That he hath diſtrained the party 


by corn, or other chattels, for which he hath not found buyers. 


_ o If a perſon be in execution on a /tatute merchant, he ought ta | 
__ be found in priſon for the rent and revenues of his lands which are in 


execution Cc. that is to ſay, with bread and water, as appears by the 
ſtatute, and if he has not che ſame, he may ſue out a writ on the /fa- 


tute directed to the mayor and ſheriff of the goal where he is impriſon- 
ed, that he may have the livelihood which the law gives him, and the 


writ muſt be in the following form. 


_ Farm 


__ ; 
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Form if the writ to procure a 1 the goal * when 
in execution on 4 ſtatute merchant, 


FORGE the Third Ec. To the mayor and ſheriffs of London, 
G greeting: W HERE As it is contained in the ſtatute ſet forth of 
' merchants, that merchants, for whoſe debts it ſhall happen that their 

debtors are arreſted and impriſoned, according to the form of the ſta- 
tute aforeſaid, are bound to find for thoſe debtors remaining in prifon 
bread and water for their ſubſiſtance; WE command you, that you 
| cauſe to be done in this caſe to W. of 8. arreſted and detained in our 
riſon for a debt to E. of R. by form of our ſtatute aforeſaid, as it is 
ſaid, if he be detained in the ſame, on that, and no other occaſion, 
that which ought to be done, and in the like caſe has been uſed to be 
done, according to the form of _ ſtatute aforeſaid, Witneſs We, 


Note, On this writ the party = have an alias, e and ettache 
men. ; 


The writ 4. meſne. 


Als writ lies where there is lord meſne and tenant, and each 
hold by owelty of ſervices, as by homage, fealty, and 20 l. 
rent yearly, If the tenant be diſtrained by the lord paramount for the 
rent or ſervice of the meſne behind, he may have a writ of meſne againſt 
the lord who is meſne, and by ſuch. writ he ſhall recover his damages, 
if he be diſtrained, otherwiſe not; and by the writ he ſhall be com- 
| pelled to do the ſervice, and to pay the rents, and the writ may bg 
ſued in the 2 298 court before * eg in the following form, 


Form of the writ 4 meſue befor ide ſheriff in the county cur. 


GE ORGE the Third Ec. To the theri Sc. greetings WE 
command you, that you juſtice 4. that juſtly Sc. he acquit B. 
of the ſervices which C. requires from him for his freehold which he 
| holds of the aforeſaid A. and whereof he complains that he is diſtrain- 
ed for his default, as he can reaſonably ſhew that he "ny to. t 
him, that we way hear no more Ve De. 


Note, If this writ be ſued out i in the C. B. it aul be made in the 
| following ew, | 


| | | 
| Form 
| : 

| 
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nt :PFormof the writ de meſne, when in the C. B. 
. GE the Third c. To the ſheriff Sc. greeting: COM. 

MAN D A. that juſtly Sc. he acquit B. of the ſervice which he 
requires from him for his- freehold c. whereof he the ſaid H. who is 
the /me/ne; between us, and the aforeſaid E. ought to acquit him, and 
whereof he complains that for his default he is diſt: ained, and un- 


leſs Sc. 5 


Mete, The foregoing writ is uſed where the King diſtrains for ſer. 


And nate, If any other perſon be lord paramount, then the for egoing 


writ mult be in the following form. 

ee That he: acquit B. Cc. which C. requires of him for his free- 
& hold Sc. whereof he the ſaid 4. who is the meſus between C. and 

the aforeſaid B. ought to acquit him Ec.“ i Fs 


This writ, when ſued out, if it is removed out of the county court, 
at the ſuit of the plaintiff, by writ of pone, it is without cauſe ſhewn; 
but if at the ſuit of the defendant,” he muſt ſhew cauſe. for ſuch re- 
A perſon may have an acquittal, and ſue forth a writ of meſne there- 
on different ways: For example, )) 
If the meſne grant unto his tenant by his deed on his tenure made to 
acquit him againſt his lord paramount, he may have a wri'of meſne on 
that grant. FFC 
The fame where he holds in frank almoigne. 

The ſame where he holds in frank marriage; or, 

Where he holds by the like ſervice as the meſne holds over, which 
is called otoęliy. g 5 55 


manner as if he holds by homage aunceftrel, n 
And alſo by conuzance in a court of record for to acquit him c. 


If a perſon brings a writ of meſne where he is not diſtrained, yet ſuch 


Aud alſe, a perſon may have an acquittal by preſcription, in the ſame 


1 


writ may be maintained, but the party ſhall not recover damages, for 


the ſame is only brought to recover the acquittal &c.- As for example, 


Where a perſon brings a writ of warranty of charters, when he is 


impleaded c. there he is to recover the warranty for place. and time, 
I kf a tenant holds by the ſervices which the meſue holds over; Aud 
alſo by other ſervices, it is a good owelty to have acquittal, becauſe it 
is fuch, and no more; and although the lord dies pending the writ of 

meſne, yet ſuch writ ſhall not abate, my 
* 5 A 
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A tenant for a term of life, l the remainder oper is in fen ſhall 
have a turit of meſne againſt the meſne ; but the tenant for life ſhall not 
have this writ againſt the perſon who-i is entitled to the reverſion 


A tenant in dower ſhall have a 5 of meſne nine the perſon who 
is entitled to the reverſion, becauſe he has her ſtate by the common 


| lau. 3 3 — „ 
| 


| If the meſue hs paid the ſervices due unto | the lord paramount, and 
the tenant is afterwards diſtrained by che lord for ſuch ſervices, he 


ſhall be entitled to a writ of jw.” | | 1 4 


A huſband and wife ſhall have a writ of meſne where tliey are diſs » 
trained for the lands belonging to * wife. 


If the meſue grant the meſnalty for life, and the tenant attorn, the 

& tenant ſhall not have a writ of meſne againſt the grantee for life; but 

the tenant, in tail ſhall have this va and the plea of antiext demefut | 

is a good „ to this writ. 2 i 
This writ lies againſt a tenant for life, whing the rexiairdir oves 

is in fee, and the writ may be maintained againſt an heir of the meſus 

where his anceſtors have granted the ſervices of the. tenant by fine, if 

ſuch tenant has not attorned according to the fine, for he ſhall not be 

| compelled to attorn without granting an acquittal unto him; and if- 

he grant ſuch acquittal, he ſhall have this writ on the grant; 


If a man be tenant by the conttel of a meſnalty, Ec. if we t tenant 
be diſtrained, the writ of meſue ſhall be ſued againſt him; in reverſion, 
and not againſt the tenant dy the ve. 4-8 


By Aar. 2 2. cep. 9. If a man have FE INE to recover his 
acquittal in a writ of meſne, if he be not afterwards accquitted, he ſhall 
have on the recovery a di/fringas ad acquietandum agus the meſne, i 
it be ten gears after ſuch judgment eren. 5 

« f 
If che meſne do — 8 by fine, an afterwards ſues =- 
| Out a ſeire Facias thereon, and the party does not appear at the return ö 
of the writ, then the party ſuing the firſt writ, may iſſue out a writ of 
4. ee ad acguietandum; Ic. and on failure thereof, an alids & 
Nluries, &c, until the party appears; and if he comes in, on the diftringas, 
and cannot plead any thing but that he opghe. to agus the plaintify 
he hall bebte tage againſt him. | 


Tfa gerfori recover an n on a writ of miſat, he hall 755 


| wards haye a diſtrin, 's ad geguietandum, and if he does not appear, he 
ſhall be forejndged by default of his meſudliy, and the ſame, if ĩt be 


11 : A 


| found was: him by yerdidt. | 
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3 Ky . may * a writ 7 1 . to 252 him of a ſuit in a 
hundred court, which the meſne ought to do by n, of his meſnaly, 


and not by reaſon of refrancy, Sc. 


| The proceſs on a writ of meſne is, fummons, attachment, and dj Arrin- 
gas. If the defendant has not any thing in the county by which he 
can be diſtrained, the plaintiff may ſurmiſe that he has aſſetts in an- 
other county, and pray a diſtringas thither, and he ſhall have it on the 
ſtatute, and on that he ſhall be forejudged, Cc. if he do not appear, 
and the writ be ſerved and returned againſt him. 


This remedy is given by the ſlatute of M m. for at common law he 
enn have no more than a di/treſs infinite in the ſame county where the 
writ was brought, and that mult be in the county where the lands lie, 


The plaintiff may chuſe whether he will ſue the proceſs at com- 


mon law, diftreſs infinite in the county, or the proceſs which is given 


by the /latute of Meſim. viz. ſummons, attachment, and the grand di/treſ;, 
on which the defendant ſhall have a day to anſwer by ſuch times 
as two county courts may be holden, in which the ſheriff ſhall make 
proclamation that the defendant ſhall come in to anſwer the plaintiff: 
And if on ſuch proclamation he does not come in and anſwer, and 


the writ * returned, he ſhall be e 


893 


7. Je writ. de Plegiis acquictandis, 


This writ lies where a perſon becomes pledge or ſurety for an- 
other, to pay a certain ſum of money at a certain day, Sc. if 


the party does not pay it at the day, &c." If the party who be- 


comes ſurety be compelled to pay money, he ſhall have this writ 


_ againſt the perſon for whom he or they were furety, and who was to 
Rave paid the money. 


7 his writ is vicontiel, and may be fued ! in t 6e county court before 
the ſheriff, or in the Common Pleas by precipe. When by 2 in 
the Common Phas, it is in the OE rr . 


39 


Form if the precipe n the C. 5. tag 


Gr ORG z the Third Ge. To the ſheriff 5 greeting : WE com- 
mand you, that you juſtice 4, that juſthy Sc. he acquit B. of 

— pounds, whereof he hath put] himſelf in pledge againſt 

2 and has not yet acquitted him, as it is ſaid, as he can reaſonably 
Hhew that he ought to acquit him thereof, that e bear no more 
er thereon for want of Fallice, Sc. | 


ſts 


2 * 12 TL. * * * " ; © 0 
Duty of ander ebert, 


Anether 1 * a preci pe in c. B. 
Gees E the Third &c. To the ſheriff Ge greeting : COM- 


If brought cad executors, the precipe of the Comman Pleas muſt be 
in the following form: - | 


ded of the precipe in the C. p when ron g. A executors. 


| GE ORGE the Third &c. To the ſheriff Ec. greeting: COM- 

MAND A. and B. executors of the laſt will and teſtament of D. 
deceaſed, that juſtly Ec. they acquit E. of Sc. whereof he the ſaid 
E. has put himſelf in Pegs n D. and has not yet 2 


him &c. 


VMete, If: a perſon become ſurety for another, to pay a certain ſum 

| of money, or todo any other thing c. ſo long as the principal debtor 

| has any thing and is ſufficient, his ſureties ſhall not be diſtrained by 
the ſtatute of Magna Charta. If they be diſtrained by the ſheriff c. 

they ſhall have a ſpecial writ on wo ſtatuts for to diſcharge them in 


the following form: 
Form of the writ to the heriff on the ſtatute of Magna Chart | 
to releaſe the 7 rein when diftrained. 


GE ORGE the Third fe. To the ſheriff & gc. aa 4 and. Þ:; 
have ſhewn to us, That Whereas they became pledges for C. and 
D. for a certain ſum of money, in which he the ſaid C. was bound to 
the aforeſaid D. and the ſaid C. has ſufficient whereof he can pay the 
debtor aforeſaid z Nevertheleſs you have diſtrained them the ſaid A. and 
B. to pay the ſaid debt to the aforeſaid D. And becauſe it is unjuſt 
that any pledges be compelled to the payment of a debt ſo long as 
the principal debtors have ſufficient whereof they can render the debt, 
WE command you that you diſtrain C. to pay the ſaid money, and 
chat you thereupon permit his pledges to have peace, and that you 
| Cauſe their beaſts to be delivered without delay, if * have taken any 
on that occaſion. WITNESS Oe. 


Nor, The proceſs on this writ is lamm, attachment, 101 diftreſs, 
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The writ of detinue. * 
FT\ HIS writ lies where a perſon delivers goods or chattels unto 
another perſon to keep, and afterwards ſuch perſon w1ll not de. 


liver them back. 


1 may be brought by a perſon who delivers goods or money put 
up in bags, in a cheſt, or in. a cupboard to another perſon to keep, 


and he will not deliver ſuch goods, Se. gh 


If a perſon delivers money, not in a bag or cheſts, to be redelivered 
back to another, or to be delivered over to a ſtranger, the perſon to 
whom ſuch money was to be delivered ſhall not have an action of 4. 
zinue for the money, but a tri of account, becauſe detinue muſt be of 
a thing which is certain, as of money in bags, or of a horſe, 'or of a 
Number of cows, or any other thing that is certain. 

The writ of detinue may be vicontiel, and proſecuted before the ſhe- 
Tiff in his county court, at the election of the plaintiff, or it may be 
brought in the Common Pleas, If brought in the. Common Pleas it is in 
the following form: ⁊ĩ 1 bh BELLE 


Form of the writ of detinue when brought in the C. B. 


TT (GEORGE the Third ec. To the ſheriff Oe. greeting : COM. 
MAND A. &c. that &c, he render to B. one charter, which he 
' pyjuſtly detains from him, as he ſays, and unleſs c. | 


Or thus; 


4 That he render to B.. one: bow with three writings obligatory, 
figned under the ſeal of the aforeſaid B. contained in the ſame box. 


Note, A perſon may have a writ of detinue of one writing in the 
following form; — en ee ee 
* 74 a | : : | 4 1 q | "6 ; 

Form of the writ of detinue in the C. B. "when for one writing, 


\ FOEORGE the Third 8c. To the ſheriff &;, greeting: COM. 
*7 MAND A. that &c, he render to B. a certain writing, by which 
B. has given and granted all his goods and chattels lately being in 
the manor of H. to J. of L. which he unjuſtly detains from him E 


Nath 


it is in the following form: WEE 5 | 


Gro the Third. Ee. To the ſheriff &e. greeting : wE 


clamour, Se. | EY on 


which touch or concern freehold, | if the ſame be not proſecuted in the 


As pleas of detinue of charters and writings, touching freehold, 


Lord aforeſaid, of XK. that, That he the ſaid B. render to the afore- 


_ aforeſaid, againſt | the ſaid B. if i it (hall ſeem to him expedient, WIT- 


7 the plaintiff 8 ſuit, without cauſe ſhewn in the writ for ſuch removal; 


+ 3 


a under Sberi OY 
Note If this writ is brought i in the county court before the ſheriff, . 


Form if tbe writ of detinue ale . in the vo court bes 


fore the  foeriff. — 


8 


command you, that you Juſtice A. that juſtly Oc. he render to 
B. one charter, or three charters, or one writing e. which he un- 
juſtly detains from him, as he ſays, and as he can reaſonably ſhew 
that he ought to render the lame to him, that we may * no more 


Notr, If a perſon ſues in any court a Torit of detinus for any chapters 


C. B. by the King's writ, the defendant in ſuch ſuit 'mzy ſue out à 
writ of prohubition, to prohibit __ from proſecuting ſuch ſuit &c, 
and to ſurceaſe &c. | 


* 


Form of the e writ of probibition to lay the | uit where i is pro- 
| ſecuted in a court VO is not of record.” . 


AE OR GE the Third Se. Ts the ſheriff Se. greeting: WEERE. 


ought not to be pleaded without our writ in any courts which have © 
no record, according to the law and cuſtom of our realm, and V. 
without our writ, has impleaded B. before you in the court of our 


& ſaid V. three F as we have received information. WE 
command you, if it be ſo, that then you do abſolutely ſupercede 
that plea from being further holden before you in the court aforeſaid, 
without our writ, and that you tell the aforeſaid W. in our behalf, 
that he may obtain for himſelf our writ of detinue of the charters 


NESS Ne. 


The plea may be removed by writ of pone out of the county court at 


but if the. ſame is removed at the ſuit of the defendant, he muſt 
ſhew cauſe in | the writ, at the end thereof, in the following man- 
ne T7 Wr 3 . | | | g f F mw a 


fa ernten of tis writ * — if the cauſe be true, hire 
"yy He | 


5; NEE 


„ Bury) of Ander Sheriff. 


If a perſon find goods belonging to another, the perſon who loft 
the ſame, may have a writ 7 detinue N the finder for the good, 
ſo loſt. | 


Ik a perfon gives land in tail, by deed indented, and the donee dies 
without heirs, the donor ſhall have this writ for that part of the deed 
9 which the 0 had. 


If ads be given to two perſons, and the heirs of one of them, if 
il | the, tenant for life dies, the perſon who has the fee ſhall have a writ 
1 7 detinue for that deed. 2 | 


feoffee ſhall not have the charters concerning the lands, but the 
| feoffor ſhall keep them, but againſt a ſtranger the feoffee ſhall have 
an action of detinue for thoſe charters which concern the lands, if he 
E .make title by the feoffor, or by * who claim under the 
feoffor. | 


for the deed of entail by which ſuch lands were given. 


* 


femple, his heirs ſhall have the charters which relate to the ſame . 
and not the executors of the father. 


If a perſon makes a leaſe bas a term of years, 2nd aftewards 
confirms his eſtate in fee, the heir of the feoffee ſhall have the 
deed of the leſſor for years, as well as the deed of confirmation, becauſe 
that deed doth make the confirmation gaod, and ſo he ſhall of every 

deed which makes his title as a releaſe, c. and on refuſal he may 
bring his action of detinue for the recovery of the ſame, 


The heir ſhall have a writ of detinue of charters, although he has 
not the lands; for example, If a perſon be enfeoffed with warranty 
and enfeoffs another with a warranty in fee, his heir ſhall have a writ 
of detinue of that deed by which he was enfeoffed, becauſe he may 
take advantage of the warranty. : 


Tf the father be difſeized and dies, his ſon _ have a' qurit of de- 


the executors cannot have fuch writ. | 


perſon who has a right to the goods. 


. fuch 2 may be dleaded, and is a good bar to the action, be- 


cauſe 


It perſon makes a feoffment in fee of his lands by deed, 1 the 


The heir in tail ſhall have a writ of detinue againft the 9; iſntinue 


If a perſon et a 8 in fee of the lands which i is his fee- 


| tinus for the charters, although he was not poſlefſed of the land, and 


Tf a n have 8 delivered. to. him to be 8 over to 
another, and afterwards a writ of detinue i is brought againſt him by the 
If the defendant, — — | 


ſuit, delivers the goods to the perſon to whom of right the 9 belong, 
i 
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Diutꝛ ok Under Sheriff, 
<1uſe he has then delivered them according to the bailment made unto' 


ter a divorce made between huſband and wife, the wife may 


2 5 — "+; 7 SPS 
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mn 


have a writ of detinue for the goods given her in frank-marriage. 


Mete, The proceſs on the writ of detinue, in order to bring the 
ſame to judgment and execution, 1s ſummons, attachment, and diſtreſs, 


The writ of admeaſurement of dower. 


HIS writ is vicontiel, and ſhall be ſued in the county court 
before the ſheriff, It lies where the heir when he is within 
age endows the wife of more than ſhe ought to have dower of; or if 


the guardian of the heir endow the wife of more than of the third 
of the land of which ſhe ought to have dower. The heir, when 


at full age, may ſue this writ againſt the wife, and thereby ſhe ſhall 


be admeaſured, and the ſurpluſage which ſhe had in dower ſhall be 


land as amounts to above a third 


dowed. 


| reſtored to the heir. In which caſe there ſhall not be aſſigned anew 
any land To hold in dower, but he muſt take from her ſo much of the 
part of which ſhe ought to be en- 


By. flat. V. ſim. 2. cap. 7. If the heir within age, before the guar- 


dian enters into the land, doth aſſign to the wife more land in dower 


than ſhe ought to have, the guardian may have a writ of admeaſure- 
ment againſt the ſheriffs. . f | 


| If the guardian brings the writ, and does purſue it againſt the 
wife, yet the heir, when at full age, by · this ſtatute ſhall have a writ 


of admeaſurement of dower againſt the wife, and when brought in the 


1 


Fm of the writ of admeaſurement of dower in the county 


| county court before the ſheriff, it is in the following form: 


1 


= court. 


(GEORGE the Third. Ge. To the ſheriff &c. greeting: A. the 
E ſon and heir of B. has complained to us, that C. who was the 

wife of the aforeſaid B. has for dower more of the freehold which was 
| the aforeſaid B. s, ſome time her huſband, in N. than ſhe ought to 
| have, and than belongs to her to have; And therefore WE com- 
mand you, that juſtly, and without delay, you cauſe that dower to 
be admeaſured, ſo that the aforeſaid C. may not have more for dower 
of the inheritance of the aforeſaid A. than ſhe, ought to have, and 

her to have, according to her reaſonable do 


wer : 
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"And let the aforeſaid- A. have of bet dower Shin which he ought to 
Have, and belongs to him to have, that we may 1 - no more ela. 
our Oc. WWI 1 NESS Sc. | | 


one. 


| Y | Note, If this writ is brought by the guardian it 1 is in the following 
Form of the wr it of tin of dower when wal. by th 
x, Moons of the veir. 4285 


* 


8 o RE the Third 5c. To the ſheriff Oc. greeting: 4 the h: 
guardian of the land, and heir of E. has more for her dower Ne. F 
(as in the former writ to the word until,) ſo that the aforeſaid C. may , 


Not have more in dower of the inheritance of the aforeſaid heir than * 
ſhe ought to have Sc. and that the aforeſaid guardian may have of an 
* Oc. that we ny hear no more clamour Cc. 10 
Wote, If the plea is in the e court before the ſheris, the plain- 
tf may remove it without a cauſe ſhewn in the writ, but if the defen. WF _ 
dant wants to remove the Dar gy on WT in pag writ Gew Cauſe for * 
1 rere 3 
If this writ be des into * C. B. by writ it of pone, Yd procel | - | 
de awarded againſt the deſendant, according to the ſtatute: Which 5 
proceſs is ſummons, attachment, and difireſs, &c. in that cafe the ſhe- aft 
riff cannot make the abcheafercmvent but to extend to all the land par- Wi 
' ticularly, and to return the fame into the C. B. and thereon the ad- int 


ſurement thall be made oy: the mg 


1 * dan affign for 1 £9c. ths: "then * lte . to 
po . and afterwards ; os over 1 WN my u ere not have he 


| þ pr writ. . Mia : the 
Ik the heir within age Wong unto bis wife more in dit than ſhe i 0 
qught to have c. the guardian in right. may have a writ admea- fo 
rement ; but if he grants over his eftate, His aſſignee, who is guardian 
in tail, ſhall not have ſuch writ, becauſe it was a thing in action given 5 
to his leſſor, &c. and the heir ſhall have a writ of neem of FRI 
Sever, for dower affigned in the time of his anceſtor. * . dm 
If a woman ve endowed in Chonery, the heir Wall have Ra E 
en of dower. againſt his wife if ſhe have more 2 tg to nuf 
her for her er than 09 ought for to en 4 | ſhe 
"$7 ' * 87 a | 1 
Ig ide gaaroian 40 align her dygter-nore'aban the ought ee int 1 


the beit; during bis nonage, cannot have this writ; bat if he him- for 


ſelf aſſign ſuch dower, then he may, during his nonage, have à writ 
But 


. 7 * of dower, in order to ſet 1 ” 


matter right. 
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But if the mils after the affigntment of wower” . improve the lan?“ 
pe thereby makes it more valuable than it was at the time of the 


aſſignment. A writ of admeaſurement will not lie on ſuch i os 
| 


wy 5 | 


B 3 66. auf 5 3 meat cg: 
kg . the anceſtor died ſeized and the huſband Greg before he entered 
into the land yet notwithſtanding the wife ſhall be endowed tho' the - 


huſband bag but A poſſeſſion in aw. 


A man ſhall not be tenant 5 the cru} of his wife's ſands; if he 
had not poſſeſſion in deed, unleſs in ſpecial cafes, for example of an 
| advowſon or rent, where the wife dies before the paymege's of f ſuch 


rent. 


> w i —Q. . ca CW 


In that caſe, if the King's tenant dies ſcized, and the heir dies be- 
fore he enters, ou the wife ſhall be endowed. F. 


Where a woman takes a leaſe for a term of years of lands, ſhe ſhall 4 
not be endowed of the ſame lands, during the term. Sl 


Where the eſtate which the bbfband has during the marriage, is 
determined, in that caſe the wife ſhall looſe her dower ; for example, 
if a tenant in tail does diſcontinue in fee and afterwards takes a wife, 
and diſſeiſes the diſcontinuee or the diſcontinuee doth enfeoff him, and 
afterwards the tenant in tail dies ſeiſed, his heir is remitted and the 
wife ſhall loſe her power, becauſe the heir is in on another eſtate of 
inheritance than the huſband had during the coverture. 


By flat. 16 Eqdw. 3. cap. 21. If a man has a ir of action to re- 
cover any land, and afterwards he enters and diſſeiſes the tenant of 
the land, and Hes ſeiſed, and his heir enters, the heir is remitted unto ' 
the title which his anceſtor had, and the huſband's wife ſhall looſe 
her dower, for that eſtate which the huſband had is determined, be- 

| cauſe it was an eſtate in fee by wrong, and the heir has the eſtate in 
fee, which his ene had by . | 


| - If he huſband be tmant in . ih two others, in fee of cer- 
tain lands, and dies, his wife ſhall be endowed of the third part of 

| that land only, with metes and bqunds to hold in common, * 
A woman at the age of nine "years or more, at the death of her 
huſband ſhall - have aower of his mo, but if ſhe is under that a ages 
ſhe ſhall not have dower. | 


, X 
A wife ſhall not ks diftrained in the 1 which me kolds in A 

for the debts of the huſband in his life time, due to the King. Nor 
in the lands of inheritance of his wife, nor in the . which ſhe 
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purchaſe made by the huſband to him and his wife, ail unta 
their heirs; and if the be > ifirgined, ſhe = ſue forth a writ in the 


* form: 


Re * 7 the writ ERP the wife i is dj Rrained for the debis of ber 


huſband, in lands in which ſhe is endowed. 
Gt ORGE the Third Sc. To the ſheriff Ec. greeting. WHERE. 


AS according to the Jaws and cuſtoms of our realm of England, 


: women ought. not to be diſtrained to pay the debts of their huſbands, 


in the lands and tenements which they hold in dower of the gift of 
their huſbands, or which are of their own inheritance or which they 
have purchaſed to themſelves ; and you have diſtrained B. who was 


the wife of A. in her lands and tenements which are holden in dower 


of the gift of the aforeſaid A. and which were alſo of the inheri- 


tance of her the ſaid B. as we have received information from her 


complaint. WE command you, that you do not cauſe her the ſaid 
B. to be diſtrained i in her lands and tenements which are holden in 


| dower, or which are of her own proper inheritance or of the purchaſe 


of her the ſaid B. to pay the debt of the ſaid A. ſome time her huſ- 
band, againſt the laws and cuſtoms aforeſaid, and the diſtreſs which 


? 6 cauſe. to be delivered to her, Cc. WITN ESS Sc. 


4 There i is another writ in the regiſſer on this ground, directed to the 
ſheriff, that he do not diſtrain the wife who holds lands in dewer, for 


the debts of the huſband which he owed to the King before the mar- 


* ” 


riage nor the lands which the huſband and wife purchaſed jointly in 
fee, for the huſband's thy which he been debtor for, before ſuch 


* 8 


The wiſe may have this writ out of tho Chancery directed to the 


£ treaſurer and barons of exchequer, commanding them that they inquire | 


thereof; and if they find the ſame, they may diſcharge the wife. In 
which writ is contained the following any. 1 


PRO VIDED that thoſe debts be levied on the executors 1 heirs - the 
aforeſaid A. and on the tenants of the lands which were his and which of 


| Fight aught ta be charged therewith, as is ju WITNESS Cc. 


The writ de conſuetudinibus et ſervitiis. 


Ti is a writ of cuſtoms and ſervices, and in its effect is in nature 
of a writ of right. It lies for the Lord who has a fee in the ſeigni⸗ 
ery, And alſa for a tenant in tail of the ſeigniary or for a tenant in 


* dower, or for life or for him that has a Jeſs eſtate than a fee, and the 
| wit is . and not PATENT, and is directed ta the ſheriff, and is 


returns 
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returnable. It may be brought in the common pleas or in the county court 
before the ſheriff, at the election of the perſon who ſues out the 
This writ may be brought where a tenant does deforce the Lord 3 
of the ſervice which he ought to have; when brought in the common; 
pleas it is in the following form. | 


Form of the writ de conſuetudinibus et ſervitiis in the common 
Th - pleas. . & 


7 ORGE the Third Sc. To the ſheriff c. greeting: COM⸗ 
J MAND A. that &c. he do to B. the cuſtoms and ſervices which 
he ought to do to him for his freehold which he holds of him in Gy. 
us in rents, arrearages, and other things. BE ks. Ns, 


- 


Or thus: | 
| In homage, reliefs, and other things. 
Oc thus: | | 


In ſuits of court, and other things, and unleſs . 


Wie, If this writ is proſecuted in the county con before the ſheriff, 
then it is in the following form. | 7: TY 


Form of the writ de conſuetudinibus et ſerviliis when ſued by 
Juſticies in the county court before the ſberiſt. 


GE ORGE. the Third Sr. To the ſheriff c. greeting: JUS= 
TICE A. that c. he do to B. the cuſtoms and right ſervices, | 
Cc, [as in the foregoing writ] as he can reaſonably ſhew that, Cc. that 
we may hear no more clamour, &c, = - 
Dt 
Nite, A perſon may ſue ſeveral tenants by one writ of cuſtonis and 
Tervices, by ſeveral præcipes in the common pleas, or by one writ and 
divers juſticiet in the writ, which are to be directed to the ſheriff to 
hold plea on them, Rs RE „ 


If the writ of cuſtoms and ſervices be ſued againſt ſeveral tenants 
by ſeveral præcipes in the writ and returned into the.common pleas, then 
ſych præcipes are to be in the following form: „ 
COMMAND . that Se. he do ts B. Gel and tammand W. 

| that Sc. he de to D. Sc. and command F. that &c. be d 1s 
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Dur of Under Sberſt. 


bs N, In the laſt e myſt be inſerted this clauſe, „ * pi 
| LE 
In rents qd other things the word arrears muſt be omitted. # 


A writ of cuſtoms and ſervices does not lie againſt a tenant » 1 
frant- marriage, until the fourth degree be paſt, £9c. If not that he hay th 
homage to the lord, Sc. for by ſo doing he is concluded, c. 


If a bean will being a writ of ee and ſervices againſt any 
tenant, and by his count demands homage then the writ ought to make 


= ſpecial mention thereof, to wit, as in homage, Sc. otherwiſe the writ 


| t1 
/ This writ is a præripe that he make, Sc. and where the perſon de- re 
| mands lands, then the writ is @ præcipe that be reftore, He. | ge 


The writ of 1 
HIS writ lies where a man grants to Ader a yearly rent 5 
for life, or for years, or in fee out of his lands, or to be paid 
by him yearly at a certain day; In this caſe the grantee may ſue aut | 
à writ of annutty for the fame, if the party has omitted to pay the t. 
annurty at the day, 


If the grant be out of lands, with a clauſe of diftreſs, he may 
ele either to diſtrain for the arrears and make it a rent charge, or | 
be may bring a writ of annuity. If he brings a writ of annuity, and 0 
the defendant appears, and the plaintiff declares thereon, then he 

Cannot diſtrain for it afterwards; and in like manner if he does dif- 
train for it and avow, then he mall not ſue out a writ of — for 
the ſame rent. 


e 


"If a petſon grants to another a yearly rent for life, for years, or in 
ſee, and does not expreſs in ſuch grant that the ſame ſhall be taken out 
of any lands or tenements, nor any diſtreſs granted for non payment 
thereof, then it is merely conſidered as an Ys and he mall 
dee no other 2 but a writ of annuity. 


5 This writ may be ſued in the county court befors the ſheriff by writ 
: 97 Juſticies or by præcipe in the common pleas." If by writ IF. 4 8 in 
the county court, the writ is in the following form, | 

"30h, * $ | od 


Form of the writ of annuity in the county court before hs 2 


| RG E the Third 22 To the ſheriff Ger greeting w E com- 
mand you that you juſtice A. that juſtly 8c. he renders to. B. 

200 1 10 guariers . and 20 — Which are in arrear to 

. 5 = #+ o | i” him, 
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wich he owes him as he ſays, as he can reaſonably ſhew that he 
| ought to render to him, that we may hear no more clamour, &c, 


$ the following form : 
Y Form of the writ of annuity in the common pleas by Precipe. 
. 5 | | 


NOMMAND 4 that juſtly Se. he renders to B. one hundred 


it 
merks and the moiety of three garments, with coſtly fur, and of 
two garments with fine linnen which are in arrear to him, of the yearly - 
- rent of ten merks, and a moiety of one garment with fur, and of one 
garment with fine linnen, which he owes to him, &c, and unleſs 
Ee. 88 | ö | | | : 
In debt if a perſon demand money, And alſo ten quarters of wheat, 
| the form of the writ in the common pleas muſt be thus : 75 
| COMMAND A. that juſtly Oe. he renders to B. ten pounds Sec: 
| which he owes him, and ten quarters of wheat which he unjuſtly de- 


| * tains from him, c. 


The writ of annuity ought to be brought in the county where the 

| grant was made; but an annuity to receive from a particular perſon, 4 
body corporate, or from a church, ought to be brought where the 
church or houſe, or where the ſeiſin is alledged. 1 


A writ of annuity may be maintained againſt a parſon, on a grant 


made by his predeceſſor, with the aſſent of the patron and Ordinary. 


An annuity granted by the biſhop, with the confirmation of the 
| dean and chapter, ſhall bind the biſhop. | DN y 


Tf the King grant a perſon an annuity for life, or years, he ought 


to expreſs in the grant by whoſe hands he ſhall receive the annuity, © } 


him, of the yearly rent of 100s. two quarters F wheat and one robe . 
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If this writ of annuity is ſued in the common pleas by precipe it is inn 
5 3 „ 


| for example, By the hands of the ſheriffs aforeſaid, or of our bailiſi f 


eur manor of R.; and then the bailiff or ſheriff, ſhall have an allow- 


| ance on his patent, if he has paid the ſame. If the foregoing words 


are not in the grant of the annuity, the ſame is void, becauſe he can- 
not ſue the King for the ſame, and no perſon is bound to pay the 


8. | 

The proceſs on the writ of annuity is ſummons, attachment, and diſ- 

| treſs, and by fat. 23. Hen. $. cap. 14. for default of diſtreſs, &c. pro- 
«ls of outlawry, _ E TY 
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The writ de attornato Jaciendo vel recipiendo. 
H I'S writ lies where a man ought to do ſuit at the county court, 
or at the hundred or wapentake or other court, and he would 
| make an attorney for him to appear at the lame court. 


If the ſheriff ſhould refuſe to admit fuch attorney fo appointed, 


WW 1 the party aforefaid, he may ſue out the writ de attornato faciends 


vel recipiendo directed to the ſheriff or bailiff of the hundred, com- 


| manding them to receive ſuch perſon to be attorney for him to appear, 
| Se. and the ſaid writ is in the following form : 


Form ef the writ de attornats faciendo vel recipiendo, when di. 
by rected to the ſerif. EE 


| 6 OR G E the Third Se. To the ſheriff &c. greeting : BECAUSE 


it is provided by the common council of our realm, that ever 


_ freeman who owes ſuit at the county court, tithing, hundred and wapen- 
tale, may freely make his attorney to do his ſuit for him. We com- 


mand you, that the attorney whom S. ſhall make in his ſtead, to do his 


* ſuit for him at your county court, your tithing of A. and B. your hundred 


of C. and D. your wapentake of E. and F. you receive in the place 


of the ſaid S. for this purpoſe, without difficulty, WITNESS ES 


"Tf to the dank of a hundred, the writ muſt be i in the following 


| 7 5 


Form of the writ de attornato Fallend del recipienda, when di- 


rected to « bailiff of 4 bundred. | "% 


| py ORG E the Third e. To the baili of our hundred. of ſeveti 


hundreds of Cobham and Bray, greeting: BECAUSE it is provided 
by the common council of our realm, &c. who owes ſuit to the hun- 
dred may freely, Sc. WE command you, that the attorney, 8c, at 
the aforeſaid hundred of ſeven nn of Cobham and Bray, you wy 


receive in his ſtead, Qc. 


If directed to the baliff of another lord, the writ muſt be in the 
following form: | | 


Ern 


5 Da, W232 0 s ==. £64 


(GEOR GE the Third c. WE ma you, that the FIR: 


nn 
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| Fam of the wits de attornato faciends wel rden oben di- 
refed to the * f another lord. | | 


53 the Third Se. To the bailiff of A. of 7 7. greeting: 


WHEREAS by the common council, Sc. who owes ſuit to the 
court of the ſaid lord may, c. WE command you Oc. at the 
court of your ſaid lord of 7. you receive in the place of him the 


| ſaid S. for this purpoſe, without difficulty WI T'NESS Sv. 


Note, If a tenant by his letter patent under his ſeal make an at- 


| torney for him to do his ſuit at the lords court, or at the hundred 
court, and the bailiffs will- not admit of him, then he may have a 
writ directed to them i in the following form; ; | 


| 


- L 


| Form of the wprit de attornats faciendo vel recipiendo, where the. 
| bailiffs refuſe 10 allow the 1 appointed by tbe e ta 


all. 


GE ORGE the Third &c. To the bailiffs of the 4 and 3 
ter of the church of the Bliſed Mary of Lincoln of C. or of the 


hundred of S. greeting: BECAUSE &c. [as in e writs until} . 
| WE command you that the attorney whom 8 
attorney by his letters patent in his place, to do his ſuit for him at 


all make to be his 


the court of the ſaid dean and chapter of C. or at the hundred of the 
ſaid dean and chapter of C. you receive in the place of him the ſaid 


S. for this purpoſe, without difficulty for this time; of our ſpecial 
favor, Sec. ; | 


If brought by a guardian, the writ runs in the following form: 


rm of the writ de attornato fhciends vel recipiendo, when rough 
by a 3 | 


whom K. guardian of the land and heir of R. ſhall make to be 


bis attorney in his place to do ſuit for him in the name of the ſaid 


heir &c.. you receive in the place of him the ſaid guardian far this. 


{ Purpoſe without difficulty, Sc, 


"It fe writ is directed to the King" 3 bailiff, it muſt be is in the fol 
— form 2 | | 
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ſuit fer him at our court, of the honour aforeſaid, in the county or 
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Form of the writ & attornato fociends vel ehe, when di- 
rected to the King's bailiff. 


GE ORGE the Third, &c. To.my bailiff of the honour of Pe. 
uerel, in the county of N. greeting: BECAUSE c. WE com- 
mand you, that the attorney whom S. ſhall make in his place to do 


aid, you receive in the place of him the ſaid S. &c. S 
q Af e makes an attorney to do ſuit for him at the BITS court, 
hundred, or other court, and the bailiff will not admit him for his 
_ _ attorney, or if the bailiff does adn**. him as attorney and dif. 
Charge him after the year, ſuppoſing that he ought not to continue T3 
attorney for the party above one year, or for any other unreaſonable "A 
cauſe he is diſcharged from being attorney for the party, then the party 
may have a ſpecial writ directed unto the baili c. command. 
ing him that he receive him for his attorney, and thereon he may 
have an alias, pluries, and attachment againſt him, returnable in the com - | 
mon pleas or in the king's bench, if he will not admit him for his at- ig 
torney, or return a cauſe on the dluries which ſhall be allowable, where- 
fore he does not admit N and the writ ſhall be in the following ä 
n: F . xt 2 | KEN for 
J hir 
* a = 
-=F Form of the writ 45 attornato faciendo oo recipienda, where 2 
bailiff will not admit an attorney. | 1 | 
1 | | or 
| Ce ORGE the Third Ec. To the bailiff of I. of the hundred tef 
of B. greeting: It is ſhewed unto us on the behalf of C. that WE 
Whereas by our writ he made his attorney to do ſuit for him at the | WI 
* aforeſaid hundred of our Lord of B. in the ſame hundred, before you, wh 
and the ſame attorney by the ſame writ being admitted for this pur- ſha 
poſe, hath hitherto done that ſuit as the cuſtom is in our realm; you | 
of your own preſumption, voluntarily inſinuating, and pretending 1 
* cauſe, that the power of ſuch attorney ought not to continue above bth 
one year, do not permit him the ſaid C. to do his ſuit by his attorney nat 
aforeſaid, to the great damage and grievance of him the ſaid C. at 
Which we very much wonder and are moved: and becauſe the vir- * 
tue of our writs for making ſuch attorneys is not limited, neither is pro 
the term limited to the perfons who are required for chis purpoſe. | 
WE being willing to apply a remedy hereupon, that the faid 
C. or others may not be unduly vexed or aggrieved by the cauſe 3 
aforeſaid, command you, firmly enjoining, that for the further defiſt-. 1 
ing from bringing ſuch voluntary and undue vexations and grievances 2 | 
. o the ſaid C. or to others "oe the ſaid cauſe, you permit him ” Ga cis 
| - aid 


* % 
. 
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difficulty whatſoever, according to the tenor of our former writ 
to you thereupon directed; and ſo behave yourſelf in this matter; 
| that the aforeſaid C. by the cauſe aforeſaid; be not put in default, 


nor be loſing in any thing; and that we may be no more ſolicited 
hereupon, whereby we ought t to pub our hand to this in another man- | 


per, WITNESS, Cc. 


Miete, The party may make an | athdrncy by the Kings writ directed 
unto the balli 
| ne 


Or; 
He may bave & writ froi the Gil directed unto the bailiffs or 


s, commanding — 285 to receive ſuch perſon for his 


; * 1 „ 
1 
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bs 8 to do his ſuit aforeſaid by his faid attorney i any | 


| ſheriff, to receive any ſuch perſon for his attorney, that he will pre- 


ſent unto the ſaid — or 3 to be his attorney to do his ſuit, 
Or, 


fle may make an attorney bh ſectors patent directed unto the bai- 
liffs, without ſuing forth any ſuch writ. 


If a perſon ſues forth a writ directed unto the bailiffs, to admit one 
for attorney to do his ſuit for him; and the bailiffs refuſe to admit 


him, the party who ſued forth the writ, ſhall have an attach- 


ment againſt the bailiffs for that refuſal; without ſuing forth an aliat 
br a Marie directed unto them. | 


T he ſame law holds, if a tenant by kis letters patent make one at- 
torney to his ſuit for him, and the ſheriff or bailiff, of the court does 


6. 


tefuſe to admit him for his attorney, on that refuſal, the party ſhall have 


an attachment again the bailiff, Ir. although he has not ſued forth any 


writ directed to him before; becauſe they have acted againſt the ſtatute, 


which requires; that they admit 85 for attorney whom 1 8 tenant 


ſhall make to be his attorney. 
Neis, The party may have the e u writ it againſt the baitifs of any 


other lord, who ſhall refuſe to admit an attorney to do ſuit for the te- 


[nant of any court-baron. : | 


For further ioftuQtions touching writs directed to the ſheriff, ta 
. ſuits, in his is ppt * Fitæb. N. B. 


el s Toure. | 


het is derived out of the ſheriff's tourn, and after the grant of 
tus derivative leet, the ſheriff in his tourn is not to meddle within the 
N e teach 


IHE tourn is.” '2 court af near: held 3 the ſheriff: : The | 


reach. of this leet, ang in en of Ke ct eg of the liel, unleſs i 
be where the lert is forfeited into the King's hands. 


If a perſon. be under no particular leet, he is within the 6 Therif' 
- tourn. 


The ſheriff 's tourn is the ſupreme leet of the county, and . 
of the leet are inquirable i in the /ourn. 


| The file of the tourn is, 


View of . pledge of the hed the bing, Bald at ”E before the brit in 
bis tourn, &c. [and not the 2 tourn held ſuch a day at L. 13 


# e 


De court of the view 7 frank pledge of the Lord the Kin ing, at B. before 
the ſheriff in his tourn [and not the /þ A tourn held, &c. for tourn it 
noihing but 4 eee 1. 


* 


The tourn is incident to he office of ſheriff. 


By flat. 4 Hen. 6. cap. 10. Nothing ſhall be inquired: before the 


ſheriff. in w tourn, but actions der common an aftrays 
* 


- By the ſame Hat. an aſſault made on a man is not. inquirable there, 
it being but a tort to a particular perſon, for wes an | action of * 


paſs lies, 


The topping of a water, which] is a +) IP to the country people, 


may be inquired. 8 for it is popular: : ſo of a bridge, &c. 


They may amerce for common nuiſances ; and ſo may ſtewards of 
et notwithſtanding the fat. of Marlb. c. 18, 


By flat. 29 Edw. 3. 21. 6. If the ſheriff finds in his tourn, that a 
| 1 has erected a purpre ure i in the King's highway, he may abate i it. 


"What is preſcritable i in a franchiſe; as default in repairing a cauſe- 
| way, is not preſentable in the fourn, becauſe out of his juriſdiction 
being. in the franchiſe: But if the default be in the lord for not re- 
p?tring it, this may be preſented in the taurn, becauſe the Frenckiſt Was 

| firſt derived out of the furn. | 


8 By flat. 1 Edto. 4. c. 2. the 8 mall be by the ſheriff 
8. the next quarter- ſeſſions, and there it ſhall be inrqlled, and upon 


this they aſſeſs the fines, and amercements, and mall make 12 to 


14 it to the uſe of the-theriff,” 


* 
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| ute, 21 Edward 3. cp. 15. the rourn ht to be kept b 
By e after the feaſt. of * and. ve the feaſt of St. 1 


Michael. | | 
Note Barons ; and tenants in ancient demeſne, are not amerciabſe. 


The buſineſs of the lit has declined for many years ; and 7 as 


volved on the R | 

| 

The Hundred At is derived ont of the county- court, fol the caſe of 
the people, as the ler was out of the tour n. 


- | - * 
| 


The ſtile 1 is thus: "Is 


The court of "De Ca Knight, Ul bis bands ed 17 B, betd i in the county 
re 4 B. e 7 8. flaward, a | 


GAOLS — RISONERS. 
Y flat. 14 Edw. 3: flat. I. 4. 10. which is e by 19 H.- 
7. c. 10. The cuſtody of county gaols is incident to the office 
of ſheriff, and infeparable therefrom; and therefore if the King 
grant cuſtody of ſuch gao] to another, it is void: For the ſheriff is 
| the immediate officer of the King's courts, and ſhall be anſwerable 

for eſcapes, and be ſubject to amerciaments, and therefore he ſhall 
put in ſuch keepers as 5 he ſhall an(wet for, . 


= 

The ſheriff may remove his gaol from one place to > another with” n 
his bailiwick, and the ſheriff may hold the a/fizes in the caſtle Where 
| he held them by preſcription, although the King grant the cultody of 

rhe caſtle to another. So that though the ſheriff may keep the gaol 
in what place he will, within his bailiwick, yet it muſt be in a gen 


| Cular place not without e 


As the King may by his letters potent make a county, fo he may, 
in the making of it, ſave and except to him and his ſucceſſors, ſuch 
part of the juriſdiction or privilege, which the other county (from 
which it is exempted) had in it before. As in many places in the 
realm, the gaol of a town, which is a county of itſelf, or a place 
privileged from the county, is the gaol of the county, and the place 
where the afſizes or gaol-delivery is holden, is within the county of 
the town, and yet ſerves alſo for the county at large. As in the 
ſeſſions-hall at Nerogate, which ſerves as well for the county of Mil- 


4 
3 J 
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dieſes as for London; and yet it ſtands in Londen: But by ſage R 


hath been fo. "ow ay is the © gaok of Berry &c. 
O 2 ; 4 Though 


2 * 
, 18 
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| yet a priſoner in Newgate, on the London ſide, ſhall not be char 
with actions in Ai daleſer. 8 


The ſheriffs of Lundin: 's court is moveable, and the ſheriff ; ig 


chargeable with a priſoner while he is in priſon, though he be judge 


alſo. For why ſhould the city ſerjeanty give ſecurity to the ſheriff, 
unleſs the ſheriff be the officer? And it hath been ruled, that al- 
though the ſheriff be judge, yet a precept is directed to him. There. 
fore it is a good plea in debt on eſcape, that the ſheriff commanded the 


5 Ferjeant at mace to deliyer the priſoner to him. 


The ſheriffs of London may make their houſes their priſons, as well 
as the complers ; and the bringing the perſon arreſted to the ſherif, - 


though it be ſub die, and not into any houſe, yet it is as | good as deli 
yering him into the ſberiff 28 priſon. | 


No priſoner ſhall be put in irons but ſuch as have been appre-' 


hended for felony, or treſpaſſes committed in parks or vivaries, and 
thoſe. who have been found in arrear on account; nor ſhall any 
Priſoner be puniſhed or tortured in any other manner, than by law 


they ought, and that none diſſeiſe them whilſt wy. are in en of 


any 2 which belongs to them. 


If a priſoner die, whether by diſeaſe or accident, the ceroner, on 


notice of ſuch death, which notice the gaoler is obliged to give in 
due time, ought to reſort to the gaol, and there, upon view of the 
body, make inquiſition into the cauſe of the death. And if the 
death was owing to cruel and oppreſſive uſage on the part of the 


gaoler, or any officer of his, or, as the law ſtiles, it t dureſs of impri- 


ſonment, it will be deemed wilſul murder in the perſon guilty of ſuch 


dureſs : becauſe, though in a civi/ ſuit the principal may, in ſome caſes 


be anſwerable in damages to the party injured, through the default 
of the deputy, on the principle of reſponaeat ſuperiar, yet in a capital 


proſecution, the ſole object of which, is the puniſhment of the delin- 


quent, where each man muſt anſwer for his on acts or defaults. 


By fiat. 25 Gee. 2. c. 37. ſet. 6. «After conviction and judgment, 
the gaoler to whom ſuch criminal ſhall be delivered, ſhall can ind 
ſuch ptiſoner to ſome cell or ſafe place within the priſon, ſeparate 


from the other priſoners ; ang no perſon, except the gaoler or his 
ſervants, ſhall have acceſs to ſuch priſoner, without licence under. 


the hand of ſuch judge before whom ſuch offender Was tried, or un- 
der the hand of the ru or under ſheriff, 8 E 
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Though Newgate. is a ſeyeral. 5 both foe "OW and Mia a 
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, an may be aa to adminiſter neceſſaries; the 
chriſtian and-ſurnarye of the phyſician, Ic. and place of abode, being 
firſt entered in the books of ſuch priſon); and in caſe ſuch — 

offend againſt, or negle& to put in execution, any of the directions 


hereby enaRed, he ſhall forfeit his office, and be found, and be fined 


20 l. and ſuffer impriſonment unti the ſame be paid. 


Where the impriſonment is unlawful, the priſoner is not to pay - 4 
for his diet. | 


* 


If a priſoner is in execution, . the gaoler or herif die, he is ig 
obryance and cuſtody of the lx. 


A gaoler is not bound to delivel bis priſoner, who is diſcharge by | | 


the court, until he pays his dye fees. 


On a priſoner being a of a dio, the gaoler may take 
twenty-pence, which is called a bar fee. 5 


r 
% 


By Hat. 3 H. 7. cap. 3. Every ſheriff, bailiff of a franchiſe, and 
every ar, W 5 baving authority of keeping gaols, or of priſo- 
ners for felony, ſhall certify the names of every ſuch priſoner in their 
keeping, at the next general gaol- delivery, in every county or fran- 
chiſe- where ſuch gaol is, there to be calendared before the juſtices of 
the delivery of the ſame gaol, whereby they may, as well for the 


King as the party, proceed to make delivery of ſuch priſoners accord= 


ing to the law, on pain of ive powgdr 


A bqnd given to be a true priſbner (as by lay he ought) is gk 
and not within the ſtature of 23 17 „ 


* 


Caſes determined on bond given to gaolers, &c. 


The marſhal ws debt on bold - the comiitha was, if the 456% 


dounden A. P. now priſoner in the King s Bench in Southwark, do and 


ſhall from henceforth be and continue a true priſoner, in the cuſ- | 
tody, guard, and ſaſe-keeping of the abovenamed J. L. marſhal of 


the ſame priſon 3 and in the cuſtouv, guard, and ſafe-keeping of his 


deputy, officers and ſervants, or ſome or one of them, until he ſhall 
be !awfully diſcharged, without co:on:i:ting any manner of eſcape or 
eſcapes, duripg "5 time of his reſtraint, then this preſent obligation 
to be void. 


The defendant pleads the faul of 23 H. 6. of b obligations DOA „ 
to the ſheriff by colour of his of/ice. And further pleads, that at the time, 
and long before the plaintiff was marſhal, that P. at the ſame time was 
2 priſoner at the ſuit of, Sc. and that the defendant, together with 
the! laid 25 H eaſement « and feonng ta be thewed by the plaintiff to 

the 


* 


10 Dits of Under Sheriff 


the ſaid P. 0 the ſaid bond, &c. The plaintiff replies, the ka 
was for à better ſecurity of the ſaid plaintiff; that the ſaid P. ſhoulq * 
not eſcape, and traverſeth the eaſe and favour, The 9 demurs, | 


And the court came to the following reſolutions : 55 


it, That the marſhal of the King's Bench is within the work 
gaoler and keeper of prijens.. | 


Sf * Bonds made to eren for aſe and favour of priſoners ate 
bh voi | f 


1 - 2dly. A doch to "rk harmleſs hom eſcapes, i is within this 3 and 
woid; but a bond to continue a true priſoner is good: and there is 
no agreement, that it is for eaſe and favour, appears; but the con- 
trary ; for the plaintiff. in his replication hath traverſed it, and the 
defendant hath confeſſed the replication to be true 245 his demurrer, 


Saund. 162, Latch. 23, 143. 


Tbe intention of the obligation was for eaſe and favour, and tra- 
verſing it bath taken it away. 


' Now Shen the defendant hed ſuch iſue offered, and refuſed to 
; join, but demurs ; the defendant agreed i it was not for eaſe and fe- 
9 2325 Sid. 283. 


Note, 4 little evidence in ſich oy would PRES 7 prove coſe and fa- 
_ 1 
A bond to the warden of the Flee t to be a true priſoner. The de- 
fendant, without pleading the ſtatute, ſaith, it was for eaſe and favour, 
The plaintiff demurs. The plaintiff ſhould have traverſed the eaſe. 
And judgment for the defendant, 3 Keb. 95 320. pi. 8. 1d. i 


A th 36. 


Condition is, where D. F. is under his cuſtody (i. e. of the obli. 
gee) upon arreſt, at the ſuit of the plaintiff, in an action of debt of 
1400 1. upon bond by him to the plaintiff, and at the requeſt of the 

defendant he is permitted to go at large for fix days. If therefore the 

' _ ſaid D. before the 12th of February, renders himſelf priſoner to the 
ſheriff of Middleſex, at the plaintiff's ſuit, on an action of 1400/7. and 
remains a true priſoner til] he ſhall be diſcharged vy conſent of the 


plaintiff. 2 Jo. 139. Sid. 132. 


5 Ul 


The condition of a bond was, if 7. M. keep the ſheriff without 
damage againſt our Lord the King, and one T. P. and at all times 
be at the commandment of the ſaid ſheriff, as a true JOE and 


. appear before the by Julien, He. then the obligation a be . * 6 
| T he 


*» at. O 
” 
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Duty of Under Sheriff. 205 
The defendant pleaded the fatute 23 H. 6. and that the body of 
T. M. was in execution on a recognizance, and that the ſheriff made _ 
the obligation for the delivery of the ſaid T. M. and demanded judg- 5 
ment 1f the action, c. EE PR cs pe AA 


This is no good concluſion of the plea; he ought to have con- 


cluded, iffint nient ſans fait + for the fHatute ſaith it ſhall be void; and 1 


if it ſhall be void, then it ſhall be void from the beginning, and then 
it is not his deed. And further, that he had not wiſely concluded-his 
plea; for this ſpecial concluſion had ftraitened the defendant ſo, that 


if the obligation be void for another cauſe, the defendant ſhall not 


have benefit of it. And yet becauſe it appeaied to the judges on the 
matter in law, that the plaintiff had no cauſe of action, the court 
gave judgment againſt him ; for the obligation is void by the letter of 
the Hutute, for it makes void obligations taken in another manner, 
which extends to avoid obligations for bailing thoſe which are eon- 
tained in the ſecond branch, * thoſe in execution, &c. Phuud. 

„ N | N 


But as for the concluſion of the plea, the condition was, that the 
defendant ſhould appear in B. R. to anſwer in a plea of treſpaſs, and 
ſatisfy the damages. The defendant pleads the fatute of 23 H. 6. 
that the bond was made for his enlargement, and iſſint non eft factum. 
The plaintiff demurs ſpecially upon the concluſion of the plea, which 

Go - be judgment F the action, &c. and agreed the plea to be 


The defendant and TL. were jointly bound for the true impriſon= 
ment of V. and there was a warrant of attorney to confeſs judg- 
ment on the eſcape of V G. moved to ſet aſide the judgment, being 
a way for eaſe only, and judgment entered without trial of the eſcape. 
Per cur, It is to be entered on an action brought, which is 
brought, and the parties are at iſſue. But Sir J. L. afligned his ſe- 
curity to the creditor, which per cur is well enough; and there ap- 
peiriag no fraud, they refuſed to ſet aſide the judgment. Keb. Rep, 
115. pl. 93. e | e 


; 


It the marſhal takes bond of one in execution to be a true priſo- 

ner, who eſcapes; and an action is brought againſt him, it is held 

well, for the bond is good. The Marſbalſea was ruled to be enlarged, 

and this ſhall be called within the rules; and if the 'marſhal takes a 

| bond to tarry there, it is good. Latch, 143. Poph, 165. 

_ | TV 

A bond to the marſhal, c. to ſave harmleſs from eſcapes, is 

| void, and within the ſtatute; becauſe it is not a bond that he ſhall + 

continue a true priſoner. 2 Keb. Rep. 422. pl. 55. Sid. 383. pl. 15. 
k | | | 3 5 736 


_ The marſhal ought not to take bond for chamber-rent; this is to 
come in, in allowance of fees. The warden, or other gaoler, cannot 


5 
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impoſe what retits they wilt on chambers. 3 Kh: "Rp. 103. pl 6: 


133. pl. 57. 603. pl. 44. F ; hs 
A bond or covenant for fees is void; but a bond for true impri- " 
ſonment is not void prima facie, without circumſtances, c. 3k, 1 
Keb. 133. pl. 44. 8 RE 
1 bond for chamber- rent is void by common-law ; becauſe the party 
is reſtrained againff his will, and (hall be impriſoned till payment: | 
Alſo the ſtatute extends to the marſhal only for ſuch bonds as the ( 
may take by virtue of their office. Latch 10. So for meat or drink, | t 
Upon a ſtatute acknowledged, afid extent ſued; the ſheriff takes 
bond of 20 J. for payment of 10 J. his fee; and this was before the 5 
liberate. It is a void bond. 1ſt. Becauſe he takes the bond before i 
the liberate, adiy. He took his wages before he did his work, 3 Keb, iN | 
Rep, 678. pl. 55 | — | | 
Debt was brought upon a bond made to a bailiff of a libetty to 
| fave him harmleſs, concerning goods which he had levied by a war- 
rant; and as the goods of one K. and had delivered them to the de- 
fendant upon requ:{t, who made claim to the goods, and returned ( 
nulla bona, c. Defendant pleaded in bar nn damiificatus. Plaintiff k 
replies, and ſhews how, and the defendznt demurred. It was hereupon t 
inſiſted for the defendant, that the bond was againſt law, becauſe it was f 
to ſave the plaintiff harmleſs from a falſe re urn: but on the other 1 
ſide it was inſiſted, that the bond was lawful; and to prove it ſeve- f 


ral authorities were cited; and 15 the opinion of the whole contt 
Judgment was given for the plaintiff, Tutto. 593, 596 


Note, A promiſe is within the ſtatute, as well as bond. But it 
is where the bond or promiſe is made by the priſoner himſelf, or 
ſome other for him. And therefore in an action on the caſe the de- 
fendant promiſed the plaintiff, that if B. (a ſpecial bailiff at his no- 
mination) aatefted A. at his ſuit on Cap. ad ſatisfaciend, and ſuffered 
him to eſcape, he would not ſue the plaintiff; this is not within this 


ſtatute, Leon. 132. | 


But Hobart C. J. in N. $.'s caſe ſays, Covenant is not within this 
ſtatute; that is, becauſe it was not a bond (for performance) made in 
the behalf of a priſoner, as B.'s. caſe is. Hob. 13. 


A promiſe made to a gaoler to ſuffer a priſoner to go at large, is 
void. 2 Bulftr. 213. ee | es 


cen” Ü, ⅛7imÄj . ,,, , ⁰˙w —Äiuà —· . w - 2 


By flatute 13 Car. 2. fl. 2. c. 2. Perfons arreſted by proceſs 
out of the King's Bench or Common Pleas, not expreſſing the cauſe of 
action in the writ, bili or proceſs, and which are bailable by the „a- 
rute of 23 H. 6. c. 10, ſhall give bail-bond not exceeding the * = 


of 401. and 


| their 3 le ons. „ 7 


upon ue at "6 ping he hall diſcharge ſuch 
bail- bonds. And if the plaintiff do not declare before the end of the 
next term after appearance, then he ſhall be nonſuit, and judgment 
and coſts ſhall: be againſt him, But this fatute extends not to arreſts 
upon a capias ullegat', attachment or reſcous, contempt or privilege ; not to 


popular actions, or actions on a N law (except for — es 


dictment, or informations | Fa . 


Ik the day} in F*- bo de 210 5 es take 2 bond of - 1 1507. . 
(where if ought to be but 40/7.) the party ſball have an action upon 
the /atute againſt the ſheriff; but the bond is not void. This was 
the caſe of a coroner. 2 Keb. Rep. 400. pl. . 287 Ml. 61. 


And therefore, hed; it is | id, 44, fatute does not gelle bim * 
any ſum, is good law; but with. this caution,..that the action lies 
apainſt him if he exceed 40 J. of a e 4 debt e en m4 | 
late Je” Cre. Ja. 65 | A 1 2 | 


 Bailiffs, 8 


„HEklpr's 8 or bailiffs of ale Sa are * * Fo | 

longing to the ſheriff, and are appointed by him in every hundred, 
they are to execute all writs directed to the ſheriff, by virtue of the 
ſheriff 's precept or warrant, within the hundred. They are likewiſe . 
to collect poſt: fines, fee: farms of the King, c. for the ſheriff; $36 at- 
tend juſtices, of. axe, e ma . # a, in wp: of * 


[| — 
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Bailiff being 3 who ae to execute the King « writs, are 


moſt eotiſmotily: puniſhed in thoſe courts out of which ſuch writs iſſue, 


by attachment ; but it is impoſſible to ſet down all ſuch miſdemeanors 
and oppreſſive practices of which the court is to determine, for which 
they ſhall be puniſned; however attachments have been granted 
apainſt'them-where they have uſed needlefs force, violence" and terror 
in making an arreſt; or where they have broke open doors where by 
law they ought not, and there was no plauſible excuſe for doing it; 
where they have treated the perſons arreſted baſely and inhumanly, ot 
kept menen till they conſented to pay money for their deli- 
rerance ; or for” making an afrreſt without authority, by force of a 
blank Warrant filled - up with the name of a ſpecial bailiff, by the 
party himſelf, without the privity or ſubſequent agreement of the 
ſheriff ; or 6-94 bailiff levy a debt by virtue of an execution, and keep 
the money in his hands, and imbezzle it; but even in theſe caſes 
there may be ſuch circumſtances or matters of TS as will in- 


duce tecourt wenenſe, if not en diſcharge them. 


By Haha g Gao. 6. 28. ſar Re No ſheriff, bailif, or other offi- 


1 ball . any perſon arreſted by. virtue of any proceſs to any 
1 P 


3 
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public victualling or drinking houſe, or to the houſe of ſuch officer, 
or of any tenant or relation of his, without the conſent of the perſon 
arreſted ; nor charge him for wine, victuals, or any liquor or things 
whatſoever, ſave what he ſhall call for; nor ſhall cauſe him to call or 
pay for any ſuch liquor or things, except what he ſhall particularly 
and freely afk for; nor ſhall take any greater ſum than is by law al. 
lowed for any arreſt, or for detaining, or waiting till the perſon ar. 
reſted has given an appearance or bail, or agreed with the perſon at 
whoſe ſuit he is arreſted, or until he be ſent to the gaol belonging to 
the county or place where ſuch arreſt ſhall be; nor ſhall take any re. 
ward for keeping the perſon arreſted out of gaol ; nor ſhall carry any 
ſuch perſon to gaol within twenty-fonr hours from the time of ſuch 
_ arreſt, unleſs ſuch perſon refuſe to be carried to ſome ſafe and conye. 
nient dwelling houſe of his own nomination within a city, borough, 
corporation, or market town, in cafe fuch perſon be there arreſted; 
or within three miles from the place where ſuch arreſt ſhall be, if the 
fame be made out of any city, &c. ſo as ſuch dwelling houſe be not the 
houſe of the perſon arreſted, and be within the county or liberty in 


which the perſon was arreſted z and then it ſhall be Jawful for ſuch 


officer to convey the perſon. ſo arreſted, and refuſing to be carried to 
ſuch ſafe and convenient dwelling houſe, to gaol, 


By ſame flatute every ſheriff, under-ſheriff, and bailiff of any 
liberty, and the reſpective ſecondaries and clerks fitters in the 
cCompters in London, and all other perſons intruſted with the execution 

of proceſs, or who ſhall enter any actions, or make any warrant, or 

any writ or proceſs, in order to have the ſame executed, ſhall deliver 

2 printed copy of the ſeveral clauſes in this act relating to bailiffs, and 
other officers and perſons employed under them to execute any proceſs, 
or who ſhall arreſt any perſon on any action entered there, or otherwiſe, 
within their reſpective ſheriffwicks or juriſdictions, to every ſuch 
bailiff, &c. and ſhall make it part of the condition of every ſecurity 
given to any ſuch ſheriff or under-ſheriff, or bailiff of any liberty, by 

any bailiff or perſon employed to execute proceſs, that every ſuch 
bailiff, Sc. ſhall ſhew and deliver a copy of the ſaid clauſes to every 
perſon he ſhall arreſt and carry to any public or other houſe where any 
liquor ſhall be fold, and ſhall permit every ſuch perſon arreſted, or 
any friend of him or her, to read over the ſame clauſes, before any 
liquor or victuals be called for or brought to ſuch perſon under arreſt 
there; and in caſe any bailiff, Sc. offend in the premiſes, every ſuch 
offence, beſides the breach of the condition of ſuch ſecurity bond, 
mall be deemed a miſdemeanor in the execution of the proceſs on 

which ſuch perſon was arreſted, and ſhall be puniſhable as ſuch by 

this act. „ Sea [oth "ii 


Adjudications on the power and duly of @ baihf. 


Motion for an information againſt a bailiff for earrying a perſon, 
whom he had under an arreſt, to an aleh ouſe againſt his will; this be- 
. : 5 85 | ing 
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ing an offence againſt an act of parliament; ; and this he prayed not- 
withſtanding the proceſs was out of the Common Pleas; he ſaid he did 
allow, that there was a clauſe in the /atute, which gave the party in- 
jured a liberty to proceed in a ſummary method, by petition to the 
court out of which the proceſs iſſues ; but he ſubmitted it, the party 
had a right to wave that liberty, and to proceed in the ordinary courſe 
of juſtice notwithſtanding. The court ſaid, that might be a matter 
proper to be conſidered of; ſo made a rule to ner cauſe. Salk. 45» 


460. Barnard. K. B. 259. 


On ſhewing cauſe, the court was of opinion, chat though this was 
an offence before the act of parliament, yet the intent of the legiſlature 
was, that the offender ſhould be puniſhed only in a ſummary method, 
by applying to the court where the. offence was committed; and 
therefore refuſed to interpoſe their 9 by information. Barnard, 


he K. B. 296. 

de | 1 1 
in On the complaint of one Mr. B. againſt the defendant, who was a ba's 
lh. if, for refuſing to carry him to the houſe Wy he 2ppoitted, and for 


to not reading the clauſe in Aatute 2 Geo. 2. c. 22. when he arreſted 

him; the court ordered the defendant to pay Mr. B. 51. for his da- 
| mages, together with his coſts ; and likewiſe committed him for the 
J N 2 Barnard, K. B. 21 3. 


he 
| 

MN The defendant petitioned the court againſt certain ſheriff 's officers 
85 for extortion, c. praying relief according to /atute 2 Geo. 2. c. 226 
* and the court made a rule for the bailiffs to ſhew cauſe why an attach- 
d ment ſhould not be iſſued againſt them, and not to anſwer the mat- 
Sy ters complained of ; it being voce to the practice of the court. 
©, Barnes 26. | 
Ir No bailiff or ſheriff*s officer Mall preſume to exact or take ps any 
J perſon, being in his cuſtody by arreſt, any warrant to acknowledge a 
* judgment, but in the preſence of an attorney for the defendant, 


h Mich attorney ſhall then ſubſcribe his name thereunto ; upon pain 
of being ſeverely puniſhed for ſo doing. Lil. Abr. 11 5» 194. 


1 was held, that. a. warrant bs confeſs. a judgment taken of a 
man under arreſt, in the preſence of an attorney's ; clerk or ſolicitor, 


Was void. Stra. vol. 2. P. 9046} 5 


— 
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The ſheriff i is not Gs to 080 attachments in perſon, but may 
do it by his bailiff. And that which is done by the warrant of the 
ſheriff is' done by the ſheriff himſelf, for the act of his ſervant, is his 
ona. Dy. 241. 2 Kol. Rep. 457. {Jon Kaum. 21. 8 


* 
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A bailiffof an n way execute a writ out of the e where 
he ; is s bail; ig. for be is DAU, of all the uerrfx. over. Lats 1 ar 
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A ſheriff's bailiff mall not be prejudiced by the non-return or mil. 
return of the ſheriff, The defendant (as bailiff of an hundred) took 
| goods in execution on ferri fac, and fold them, and delivered the 

money to the ſheriff; it is good, and no Trover lies againſt the 
ſheriff, for they did execute, as the writ required, Leon. 144. 1 


200. | 
The falſe rn of the herif ſhall not make the bailiff puniſhable 


in an action; for he is bailiff errant, and a mere ſervant, As the 
hailiff juſtifirs by the ſheriff's warrant, plaintiff replies, the ſheriff 
| returned upon the writ, Tarae. Dr. & Stud. 6. a. p. SATs Cro, 2 

157. N 


— 


Ik a bailiff errant, or ſpecial bailiff, arreſt a man upon a Capias ad 
F Feen, and after the priſoner Nicue himſelf, he at whoſe ſuit 

he was arreſted cannot have an Action on the Caſe on the eſcape 
againſt the bailiff, but he ought to have it againſt the ſheriff; for the 
| bailiff is but a ſervant to the ſheriff, Vin. Abr. 1775 # 3. 


In an action againſt the ſheriff for a falſe return on two Fi. fa. the 
officers who took the goods in execution were called as witneſſes for 
the defendant ; and the counſel for the plaintiff objected to their being 
ſworn, becauſe they generally gave ſecurity to the ſheriff, Here the 
chief juſtice ſaid, that did not yet appear, but aſked the officers, on 
which they owned they had given ſecurity, but that they had delivered 

the goods over to the aſſignees by order of the under-ſheriff, and they had 

a warrant from the under-ſheriff, which they called a ſuperſedeas for 
their ſo doing; and upon its being produced and read, their teſtimony 

was allowed, for that it appeared to be a full indemnity to them from 
the ſheriff for what they had done. Gen. Sy/l. of Bank. 4237 26. Lau 
of Bank, 289. 


In an action againſt the ſheriff for a falſe return of. non eff inventu 
on meſne proceſs ; lord chief juſtice Raymond refuſed to admit the 
ſheriff's bailiff who had the warrant, to be a witneſs on the trial to 

| prove, on behalf of the ſheriff, that he often endeavoured to have ar- 
E reſted the defendant in the original action, on the Ca. fa. but could 
not, for the bailiff. was no legal witneſs, becauſe he is intereſted in 
the cauſe, having given ſecurity for his due executing proceſs, and 
by conſequence could not be 2 witneſs i in his own in cauſe, Stra. 650. 


| Raym. vol. 2. p. 1412. 


Tbe under-ſheriff boar an en of gebt eint one of Bis « bailif 
on a bond to ſave him harmleſs in executing proceſs, &c, and aſſigns fot 
breach that the bailif had not executed ſuch his warrant ſent to him on 
2 procefs directed out of the Exthequer, to levy iſſues upon certain lands, 
The defendant demurs, I ſt. Becauſe the warrant directed to him, was 
made cut of the county. 2d. It is not alledged, that the manor of — where 


"WE was by the warraint to levy- the illues, is within the hundred e 
| 3 
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the bailiff had juriſdiction: The court ſaid it was a good exception, and 
the breach is not ſhewn to be within the obligation; becauſe a bailiff 
cannot execute a precept out of the hund:ed where he i is bailiff. St. 


18. A. 10. For though the words of the condition were general, to 


make return of all warrants directed to him, yet it was under of 
ſuch only as were to be wee en within the hundred of which he was 
made balliff. 2 Saund. 414. 


By Rule, Mich. 1732, in C. FA rectilas that, Wer many incon- 
veniencies happen in cauſes depending in this court, by reaſon 
that ſheriffs officers, bailiffs, and other perſons concerned in the 
execution of proceſs, offer themſelves, and are permitted to be 


dail in any actions, and for great ſums of money; now for pre- 


vention of the like miſchief and inconvenience for the future; It is 
ordered by the lord chief juſtice, and the reſt of the juſtices of this 
court, that from and after the laſt day of this preſent term, no ſhe- 
riff's officer, bailiff or other perſon concerned in the execution of 
proceſs ſhall be permitted or ſuffered to become bail in any action or 


ſuit eee in this court. 

K. B. Per curiam, We 1250 0 ſo much oppreſſion i in letting the 
ſheriff's officers be bail, that we think proper to concur with the 
Common Pleas in a general rule, not to accept them or ſerjeants at 
mace, Vide Stra. vol. 2. P. bop: | 


On: a writ of error brought, it was objected to one of the bail, that 
he was a palace-court officer ; but over-ruled, and the bail allowed. 
The rule of this court to prevent ſheriff's officers, and other perfons 


concerned in the execution of proceſs, from being bail, extends only 


to proceſs of this court, whereon defendants having been bailed by 


the officers who arreſted them, were greatly impoſed on and abuſed. 


2 Barnes Notes 79. Ro 


Py palace-court officer offered to jultify himſelf in court as one of 
the defendant's bail ; the plaintiff objected, that no ſheriff's officer, - 


bailiff, or other perſon concerned in the execution af proceſs, can be 
bai] by the general rule of Mich. 6 Geo. 2. The defendant anſwered, that 


by a caſe in error, Eaft. 20 Geo. 2. The court had determined that 


the ſaid rule related only to bailiffs, executing proceſs of this court. 
The court exploded the doctrine of that caſe, which was determined 


| (as thereby appears) in the abſence of the lord chief juſtice, and re- 


jected the bail offered. They held that the rule extends to all bailiffs, 
officers, and others concerned in the execution of proceſs. The rule 


was made for the benefit of the plaintiff, not merely to prevent impoſi- 


tions, and abuſe on defendants, as in the ſaid caſe is ſtated. And an an- 
cient rule of this court Mich. 1654. ſays, that no attorney ſhall be 
bail, and a modern rule Mich. 6 Geo: 2. ſays, that no attorney of this 
or any eber court, or * pyiſon practiſing as ſuch, ſhall be bail ; 

| | | the 


| . 
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the rule i is the 6 with reſpect to officers, executing the. Proceſs of F 
this and all other courts. 8 to Barnes Notes 9. 10. | ; 


The bailiff of TPeminſier had returned a bill of Middleſex with 2 
fuperſedeas out of Chancery becauſe it was with an ac etiam; the court 
conceived the return void, and gave him only four days to return his 
writ, on pain of 100/. and wodld not ſuffer him to take the defendant 


| by a new writ, Lil. Abr. 84 


1 II a diſtreſs at the 10 of E. ines out af the court of C. directed to 
J. S. (who is not the uſual officer) to diſtrain the cattle of S. &c, or 
= op ſhould find pledges to appear the next court; and thereupon 
| F. S. diftrains the cattle of S. and after re-delivers them to S. without 
rakin ſufficient ſecurity, &c. and S. does not appear; an action lies 
iet J. S. for this deceit, notwithſtanding he is not the known offi- 

car but for the turn only; fo adjudged on a writ of error. Lat. 1 59. 


" An ation lies not againſt the bailiff for refuſing bail, but for not 
conveying the! party before the ſheriff in order to put in bail, Piae 


4. Rep. vol. 2. 1. 858 


If 2 brings T. to a common inn, of which C. is hoſt ; and affirms 
to C. that he has arreſted 7, by virtue of a commiſſion of rebellion ; 
and in conſideration, that C. will keep T. as a priſoner by the ſpace 
of one night, aſſumes and promiſes to fave C. harmleſs, Sc. If T. re- 
covers againſt C. in an action of falſe impriſonment, C. may have an 
action againſt H. on this promiſe; for though the conſideration, 
- viz, the keeping of T. was unlawful, yet becauſe it did not appear to 
C..to . the promiſe to ſave him harmleſs Was m_ Hut. 5. 


| * 48. | : 


7 Ther way e Ares. 


'T is commonly ſaid, a known bailiff need not ew his warrant, 
although it be demanded, nor a ſpecial bailiff without demand; 
In London, it is (aid a ſrrieant need not ſhew his mace, becauſe be is 


worn * known, Ahough not to the yy. Co. 6g. 
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EY is Zeld that a general are by a \erjeant, by ſhewing his mace, * 
touching the defendant's body with it, and ſaying, Sir, 7 arreſt you, is 
not ſufficient, for he ought to ſhew at whoſe ſuit, out of what court, 
for what, and of what return the writ is, that the ory _— en 


what to do. Bac. Abr. 232. Cro. Jar. 455, 486. 


Where the ſheriff doubting a W cauſes the DEE at 


mace to arreſt one firſt on an action of 1007. entered in London ac- 
3 | | cortding 
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2 to cuſtom, and afterwards the ſheriff-arrefts- bim by Cap. ad 
ſatisfac', this is unlawful, and the — was 0 puniſhed 


for ſo doing. © Co. 52. Dalt. 110. 


The ſheriff muſt not diſpute the authority of the court, though dl pod 
proceſs be erroneous. Ventr. 27 3. 3 


If the officer comes to arreſt: a han; and he dies, the officer may 
urſue him and take him in another county, but he cannot beat him, 
Se. becauſe he was not arreſted. Raym. 5 2 arg. 1049. e 


If after the arreſt of the bailiff he flies, or draus weapons, he ey 
Dat. 111. | 


Where perſons having authority to arreſt or impriſon, r 
the proper means for that purpoſe, are reſiſted in ſo doing, and the 

rty making reſiſtance is killed in the ſtruggle, this homicide is 
juſtifiable. And on the other hand, if the party having authority to/ 
arreſt or impriſon, uſing the proper means, happens to be killed, 
it will be murder in all who take a part in ſuch reſiſtance. For it is 
homicide committed in deſpite of 8 juſtice of the kingdom. 2 


The rule laid Lowe] in this caſe 4 that reſiſtance is made. Ane 


upon that ſuppoſition it will, I conceive, . hold in all cafes, whether 


civil or criminal, for in the caſe of reſiſtance in either way, the perſon 
having authority to arreſt or impriſon may repel force with force, and 
if death enſues in the ſtruggle he will be juſtified. This is founded 
in reaſon and public utility. For few men would quietly ſubmit to 
an arreſt, if in every caſe of reſiſtance the party impowered to arreſt 
was obliged to deſiſt and leave the buſineſs undone. Rolle's 5 


* 


The cafe of bare flight in orderito avoid an nrreſt i in a civi . proceed. 
ing, and likewiſe in ſome caſes of a criminal nature, will fall under a 
different conſideration. A defendant in a civil fuit being apprehenſive 
of an arreſt flies, the officer purſues, and in the purſuit kills him, 


This ſays Lord Hale will be 2 850 Vide Hal. 222 Pl. Cr. 48 1. 


 Aljudged by Fefler juſtice, that i wy be en or nene ar 

circumſtances may vary the caſe. For if the cflicer in the heat of the 
purſuit, and merely in order to overtake the defendant, ſhould trip up 
his heels, or give him a ſtroke with an ordinary cudgel, or other weapon 
mot likely to kill, and death ſhould unhappily enſue, he cannot think that 
this will amount to more than manſlaughter. The blood was heated in 
the purſuit,” his prey, a lawful prey, juſt within his reach, and no 
ſignal miſchief was intended. But had he made uſe of a deadly wea- 

pon, it would have aan * murder. The miſchievous. vin- 
dictive 


| 
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dictive ſoirlt, - the Gs which always muſt be collected kn. Cir- 
cumſtances, determins the nature of the offence. l. Cr. Law, 270, 


10 271. 


Something has beet briefly aid under the head of homicide in ad. 
. b e of juſtice, touching the killing of officers in the execution 
of their offices, and of other perſons having authority to arreſt or im- 
priſon, or acting under colour of ſuch authority. But this being a 


matter in which the juſtice of the kingdom is deeply concerned, I will 
now (ſays Mr. juſtice Fo/ter) ſubmit to conkideration my thoughts up- 
on that 8 more at large. 


* * be e while i in the” execution of their * are un- 


ü peculiar protection of the law. This ſpecial protection is 


ſounded in great wiſdom and equity, and in every principle of political 
juſtice. For without it the public tranquillity cannot poſſibly be 
maintained, or. private property ſecured; nor in the ordinary courſe 
of things will offenders of any kind be ameanable to juſtice. And for 
theſe reaſons the killing of officers ſo employed has been deemed mur- 


der of malice prepenſe, as being an outrage nn amen in defi- | 


ance of the juſtice of the kingdom. 


* This rule is not confined to the inſtant the officer i is upon the ſpot, 


and at the ſcene of action, engaged in the buſineſs which brought him 


thither; for he is under the ſame protection of the law going, continuing 


there, and returning.” And therefore if he comes to do his office, and 


mk 'eting with great oppoſition retires, and in the retreat he is killed, this 
will amount to murder. He went in obedience to the law, and in the 
execution of his office, and his retreat was neceſlary in order to avoid the 


danger that threatened him. And upon the ſame principle, if he 
meets with oppoſition by the way, and 1s killed before he comes 


to the place, ſuch oppoſition being intended to prevent his doing his duty, 


which is a fat to be collected. from circumſtances appearing in evidence, this 


likewiſe will amount to murder. He was ſtrictly in the execution of 


his office, going to diſcharge * "ay the law TORY of * Fit, 
Cr. Law 308 46 309. ; i 


' The miniſters of juſtice i in x civil ſuits, under proper limitations, are 


entitled to the ſame protection for themſel ves and eee, aud upon 
the ſame Principles of political Juſtice. bid. 310. | 


and; in the caſe of arreſts on proceſs, whether ks writ or warrant, 


if the officer named in the proceſs gives notice of his authotity, and 
reſiſtance is made, and the officer is killed, it will be murder; if in 


fact ſuch notification was true, and the proceſs legal, For after ſuch 


notification the parties. oppoſing the arreſt acted at their own erl. 


ie. 31. | 


A bailif 
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A balif, ſto g at the ſtreet door, |: Ha ſent his ſervant up three pair 
pifed Habit with the warrant, who laid hands on one 


| of Ml | 
15 1558 told bim, that he arreſted him. Holt, chief juſtice, doubted 


0 Was 4 'gbod err, being done by the bailiff's s follower or ſervant, 
16d 6H in the Preſtice , the be. U, bimſelf 7 but laid, that in an action 
FRM *thereon; hat the pfaintiff muſt prove his cauſe of action 
againſt I. N. and muſt prove the wiit and warrant by producing 
the ſworn copies of them. And he mult prove the manner of 
the” arreſt, that it az Sppear- to the court to be a lawful arreſt ; and 
js pont of damages, he muſt likewiſe prove the loſs of his debt, dix. 
that V. R. became inſolvent, or could not be re-taken. Vid: "Mod, 


Rep. vel. . P. 1 


8 baile, having 2 wirage was 2 Geri on a capias, Gil another 
in ls, room to arrelt the perſons . 8 arreſt 7 is 1 Vide Abd. Rep. | 


weep. 735 24. 14.2 


| 
F q a 2 returnable on Al! Shs day which is not a court t 9% | 
chad let the party go: Fhe court ſaid, it was a bad return” ; the 


writ was good, and the detaining of · the party on it lawful, and he was 


cammanded to bring! him into court. Pops, 2035. 
1:7 . 2 1 4 28 "7 A 


By Kat. 20. Cor. 2. ape! 5 1p peribin't on the Lord's day ſhall 
te any wiit Spices; warrant, order, judgment, or de- 
cree, {excFp tin cafes: of treaſon, felony, or. breach of the- yeate) but 
the ſervice FL ſock writ, Sc. ſhall be void, and the perſons! ex- 


* - 


| ecutin' the fame ſhall be Irable to anſwer damages, a as a they k. Kr 172 1 


the fan? \ithour any warrant. © | 


| 


On 2 Cueftfbn before the court. Whether ſeivics an a 


| for contempt on a Sunday was within the above ſtature ? The words 


beivg, That all arreſts on Sunday, except for breach of the peace, 


ate wic. Halt chli Jullice” ſaid; Suppoſe it was a warrant to take for 


forgery, 25 t-jary, e. (hall it not be ſerved on Sunday ? Sure the 
Lord's da boght mot to be a fanRuary for malefactors ! And this par- 
takes of * nature of proceſs on an indictment, but the caurt gave no 


r binion lherton. V ide Mag. Ke, vol. 12. 1 88 


ON warrant 'for 9 behaviour may! be executed on a a Sunday. Vide 
1005 ooh. 1. R 5 | 


561 


* | 


If a,bailiff arreſts. a man on a wy Ges » by the hots Hatute al 


ſack arreſts are unlawful, and the bailiff is killed in the” making ſuch 


Areſt, perhaþs_(ſays/ Fri od . will BE agentur Ou: "RPE. 
Pl. Cr: 86. Hap. 31. feet. 58. | | 


OF (EW 


d motion to have a gere gischarged o out of eden for bet | 


1 d deen arreſted" on à S unay by proceſs out of the K. B. but in 
Futh he was taken without any warrant on a ow and kept Jocked 


: iQ "Ra up 


| 


| 
. 
SM 
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up dull Monday morning, and then a writ was got. By the court + 1 
a perſon is impriſoned without warrant, he has his remedy by fall 


impriſonment ; but then he, muſt ſhew cauſe why an attachment ſhoulq | 
not go againſt him. And it was ſaid by Gould, juſtice, that attach, 


ments have gone frequently in ſuch caſes; and fo-was the rule here, 
Vide Mod. Rep. vol. 6. p. 96. Gp F 
| | An arreſt on a Sunday is a void arreſt, inſomuch that the party may 
| have an action of fa//e impriſonment for it. Vide Mad. Rep. ol, 5 
P. 95. TR as nl bhp, 


th 


diſcharged, the taking being contrary to ſtatute 29 Car. 2. c. 7. fett, 
6. The court held the taking bad, but refuſed to grant an attachment, 


and put the defendant to take the remedy given by the ſtatute. Barn; 


| Nates. C. P. 228. 


By flat. 5 Ann, cap. 8. Any perſon may be taken on the Lord's 
day by virtue of an eſcape warrant. | ho | 


A priſoner eſcaped, and was re-taken on a Sunday by virtue of 2 
judge's warrant, called an eſcape warrant. - The queſtion before the 
court was, Whether this taking was ſuch a ſervice of proceſs as was 
"againſt „at. 29 Car. 2. c. 7. By the whole court: This is a taking in 


nature of a freſh purſuit, and is no original proceſs, and the gaoler or 


party might have taken him on a freſh purſuit on a Sunday before this 
ſtatute. Vide Med. Rep. vol. G. p. 95. Raym. vol. 2. p. 1028. 


+ Adjudged, that the party is ftill on the old commitment continurl 


down. : 2 Salk. 626. Raym. vol. 2. P. 1028. 


It was held, that this re-taking is not within the meaning of the 
ſſttatute 29 Car. 2. and that he might have been re- taken on a Sunday 
without a warrant. Hide Mod. Rep. vol. 6, Salk. vol. 3. and Rayni 
vol. 2. WE + DP 3 
It was held otherwiſe in the C. P. and the two laſt books ſay, that the 
barons of the Exchequer were equally divided; and that the like motion 


was made before in the ſame term in the X. B. and the court were then 
of the ſame mind, Vide Raym. vol. 2. p. 1029 © 


Tue bail may take the principal on a Sunday, and confine him til 


Monday, and then render him; and this is no ſerving of proceſs, fot 


the entry in the K. B. is, he is delivered upon bail, &c. It is rathet 
like the caſe where the ſheriff arreſts the defendant on a Saturday, who 
eſcapes, he may take him on a Sunday, becauſe it is only a continuation 
of the former impriſonment. | Vi ide Mod. Rep. vol. 6. P. 23 3 Fortiſt 


i 


A defendant taken on a capias utlegatum on à Sunday, moved to bs 


< 4 2 g # g | 4 ; - 
Duty of Under Sheriff. 1156 


- 


* F 
* 
* 


rue court was moved, that one arreſted on a day of b 

lſe appointed by the parliament, was forced to put in bond to the ſheriff | 
ud bor his appearance, might be diſcharged, and that the bond given to 3 
b the ſheriff might be delivered up. Rolle chief juſtice, adviſed the party - 


to indict the bailiffs who made the arreſt, or bring his action againſt | 
them, for the court cannot diſcharge the party arreſted, Sg 239, 


lt was ſaid by Richardſon, chief juſtice, That upon arreſting a man 


5. upon Chri/lmas-day, going to church in the church-yard, he who made 

5 the arreſt might be cenſured in the Star- chamber, ( Note this court is aboliſhed. 

5 fot. 16 Char. 2. c. 10.) for fuch offence, Hetley 19. Godelpp., 
be E. Canon 115. ef, 12. „ 1 

it, An arreſt in the night as well as in the day time is lawful, and as well 


„t the fuit of a ſubject as at the King's ſuit ; for the officer or miniſter of 
juſtice ought to arteſt him when he can find him, for otherwiſe per- 
5 will never arreſt him, becauſe he who has done amiſs hates the 

If the 6fficer does not arreft him whe he finds him, and may arreſt 

2 bim, the plaintiff ſhall have an action on the caſe, and recover all his 

he BF loſs in damages. 9 Rep. 66. 5 Co. 92 


* 


EY 7 


in If, a. writ is returnable on the ninth day of February, or in eight days 
or of the Purification, the defendant cannot be arreſted, by virtue of ſuch 
is BW writ, either on the tenth or eleventh day of February, though it is before 
the fourth day after. The guarto die poſt is only for the appearance 
and return of the writ, but not for the execution. Mo. 701. pl. 998. 
Cro. Al. 760. pl. 33. e 


If he is arreſted, the officer cannot juſtify it, either in treſpaſe or 
falſe impriſonment brought againſt him. Cro. Eliz. 201. pl. 33. Mo: 
1 Keb. 805. pl. 75. Sid. 229. Pl. 27. Lev. 143. Winch, 
| | 


But on a defendant being taken on a capias ad ſati ſaciendum on the 
nnth day of February, which was the very day the writ was returhable, 


the arreſt was adjudged good. 3 Call. 46. | | 
In an action of rep, aſſault, and Battery by ſpecial verdict, it ap- 


peared that the defendant, as bailiff of the ſheriff, arreſted the plaintiff 
the tenth day of February, on a writ of nan omittas out of the court of 
C. P. which was returnable in eight days of the Purification, which was 
Y after the firſt or Z/5:gn day; but the days of grace to the return of the 
writ are w days after: and the court conceiyed, that although the 
ſheriff may return his writ after, yet his office, as to arreſting, is de- 
termined on the Eſign day, which being no moveable feaſt, tha cours. 


| 


. take notice of the day of the month. Kab. 718. „ 


* v4 
Ss. 


33 PII A | 


116 


Ar. 1715. 


able. 3 Salk, 46. Bil . 85. 
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Ty 5 utwöſt length of time the law allows for OPT SAY a. wilt, z 
the. day on which i it is returnable, and it is not executable that 5 by 
longer than the court fits. ide Med. Rep. vol. 6. 5. 130. 


No arreſt gift be i in che King 's palace, where his royat TI fe- 


ſides. 6 Med. 33. Raym. . 2. p. 978. NI. bol. 3. b. 140, 141. 


By flat. 28 T. 8. c. 12, The great manſſon-houſe 5 LAT % 
the Wit” late parcel of the poffeſſions of the archbifhqp of Fr 10 


| 8 the Park, and the foi} of the ancient palace of WNtminfter, hall be 


King's whole palace at Maſiminſter, and ſhalt extend to all the Akin 
leading from Charing-croſs unto the Sanctuary. gate at M gamin er, ant 
into all the houſes on both ſides of the ſtreets from. the ſaid. Croſs. vnto 


Meſiminſlor- ball, ſiuate a the Thames on the Bah and t be, pack 


wall on the Vet. 


q 
— 


By Rat. 12 Ric. 2. A. 1. The court of the Reward and lx Meng 
the King's houſe, (v:z. the Marſpalſea court) ſhall not paſs The __ 


of #welve miles, to be accounted from the lodging x of the King. 


* 
”y 


Alrreſts ought not to be of pe erſons going to, or coming from che a, 
or in the church-yard, Fil. * Gab. 3, u e 


Ce 11 5. 


299% DI ur 


15 0 the time of divine? hes: frat. 1 N 2. e. 15. 89 Ed. 43 


. Fac, 602. pl. 6. unleſs at the 8 LEE ZH, 
pl. 4. 2. Bulſtr. 72. Gedolph, Rep. Canon, 141. feet. 8 


A dog 34 
41 2 


Holt, chief juſtice, ſaid, he bad known many attachments oed for. 


arreſting a man as he was going to church, to diſgrace him. P7770 
Rep. 5. Pl. 114. Maiſ. Clerg. Law. chap. 34: P. 345. 


13 25 LI 11 


An perſons whoſe attendance is neceſſary i in any of the Kings Wale : 


at IYe/tminfer, are N HOW arreſts,” Cramp. * LU; 
Courts, I T. : 


A perſon who is not priviteged. from ets, by resſon of his at- 
tendance on buſineſs, on ſome court of juſtice, * or ſome other way 


. privileged, by ſome ſpecial rule or order of court, may be arreſted in 
_ Weſimpter-ball, the courts fitting there; and it Jug been often done, 


for it is not the » 21 but their bulineſs, that protects the pa 1 2 4. 


8 


A perſon arreſted in ir ange- ball, 3 the u of #e ett 


may be diſcharged on motion, if the arreſt was on meſne bs but 


not if he was taken in execution; for i in that caſe the officer i is $,pu 


7 
5 ; 


Ons . was arreſted in Palace-yard, not far Tm 2 And Ry 255 | 
Sate, the court being then — and being an — of this courts 


1 ] 
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de. cherten Gt ke officer; Was brougbe . 1&5*cdurt; iq ee. er 
vis emitted to the Flret,- that he might leach to Enge His Acne 72 
decauſe the plaintiff was an attolney of the Court f King f Bench vas 
informed this court, that his cauſe + action was for, 200 /. therefore 


chbft Gfdered, that'anorher of the theriff”s "; "Mears Hgalc täke charge 
Gu of the prifoner, and that Mr, R, tire chief prothonoWty;” Shale 
: go along with him to the court of King's Bench, which vas dene; and 
5 he court being informed how the caſe was, difchars ed the deferſdabt on 
„fung common bail. The writ on which the party wis arreſted Was an A. 


* bment of privilege, which the .court.ſ vppoſed tobe ſued , out on purpaſe 
| oi? Him of his privilege; for there: was Another writ 2 ain * 


U the ſheriff's office, at the ſuit of another perſon Fs od. Rep. val. 
” 2B. J mort Mienen F083 Chains 2d 0) zugute „nt hn eh A 


1 rs 7 
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F Th e ti Th 

. Tf P been be arreſted. by the ſheriff of the e county, 1 b liberty; 

uf iithoht 2 vn "omittar, yet. the arreft is good; for the ſheriff f is ther, |, 

Fs WI cf the who ple county, | but the ball of the WS may have, his, a actin, 
allt the ern for entering of his liberty; b 190.2 writ of .q49. minis, 


| ſheriff may enter mt If 2a and execute 1 e. Barnard. * 

KB, ate * erg wget of ii omen n S 
* | ey r. 17 01 31. ; = +; . 212 2 1 . 
5 On motion; pPFocee: F 2757 de tai aire bp tes ah that the 


| arreſt. G N10 the TJ berties of Landen on. a, bill of. Jia; 
3. 175 court. Jaid,. that the avit. Was. not Pan yet the =o 
Le may e though no part 1 
does. nd / Fuſtice Page ſaid, The borouzh o outhtwark is within . 
N London, though 
A * e 0 the Timple, that k lies within the 
1 11 th 90 e "of the te Ky 15 . ce * 
= motion as Yentedi” 2 Barard.'Re $$ 


* 4 D 
9 178 91 0 * 


wp ae n aureſteg in be Vic 80 on 4 motion to. "gy 

f aſide, nfs cb iniſtſted, that the Temple i. is pri iheged from arrefts by LY 
the Kin g' grant. Du Ade Orig. Jur. chap. 57, Jo. Fen 1445, 315. 
edit. N Stow's Survey of Londen, 271. ed. 20. 


* Hu, if of Jiſfice,. if i ITE has made ed grant, it i is void 
in law; Ring no ecdürt f juſtice” them ſel. there, 
It is Ile, the-Temf/e 1 is ext a- parochial, and not within any pariſh,” nor 
within the "tity, ſo as to come within the cuſtoms of the City, but 
it is within "the county of. the. eity z but Mit. Friars i is within, The 
juriſdictton of the city; "yet the court inclined not to countenance arg 
gels in the 77m le, eſpecially”i in ferm lime, but would not ſet aſide this 
arreſt, ſo the Heendanf Was held to ſpecial bail. 5 Salk. 5 Zh. 110 
45. pl. 1. 12 Mod. 155˙ Skin. 684. 5 5. 1 


Tbe liberty of we Rll 18 o- RW big: ſy as it is s for 
_her courts going and returning. Fr tem. 268. pl, 474. 


5 * f 71 98 


FR 


— * 


| 
| 


[ 


0 The | 


% 4 


— 


1 r he 7 * 7 
mn 


25 Dutt ol Under Sherif. 


The cingque ports are Haſtings, Dover, Hithe, Romney, and Sandwich, 


- whereunto Winchelſcy and Rye, and other towns are joined. 2 Inf, c 
7. P. 556. | See Zeake's Chartres of the Cinque Ports, 1728. | | 


. 


Tue privilege of the cingue ports extends only to the inhabitants, and 


not to ſtrangers. Freem. 12. pl. 11. 


* 2 
* 


90. Pl. 102. Brownl. 34. 


- Nor to an action of debt, or treſpaſs tranſitory. Cro. Eliz, 910. pl, 

mo OC ER EEE AT fe” ' 
A defendant ought to be an inhabitant, otherwiſe treſpaſſes com- 
mitted within the cingque ports, by one who lives out of. their liberty, 
or who would preſently abſent himſelf, would be diſ-puniſhable ; and 
the reaſon of the privilege of the cingue ports is, that the inhabitants 


there, who are to defend the port towns, ſhould not be drawn away, 


which does not extend to ſtrangers. _ Freem: 13. 


Where a ſtranger comes within the eingue ports, and does a tranſitory 
treſpaſs, and afterwards goes out of their juriſdiction, he to whom the 
freſpaſs*was'done may have an action at common law, elſe he would be 


without remedy ; for they can call none in who are out of their juriſ. 


diction, and the privileges were granted for the eaſe and benefit, and 
not for the prejudice of the inhabitants. Vide Yelo, 12. 2 Inf. e. 7. 
i By the charters granted to the univerſities of Cambridge and Oxford, 
bearing date reſpeRively in the 4th year of the reign of King Richard 


II. and the firſt day of April in the 14th year of King Henry VIII. both 


which were confirmed by ſtat. 13 Elix. c. 29. they are to enquire of all 


treſpaſſes, injuries, and of all pleas and quarrels, and of all other 


crimes and matters (except'pleas of freehold, Lit. Rep. 252, Cr: 
Car. 87. Fa 9. Fern. 212. pl. 200. Jenk, Cent. 117. pl. 33. 3 Sali. 
—_— . F 


Where a ſcholar, their ſervants, or miniſters, are one of the parties, 


and are to have cognizance and correction thereof, according to their 


Matutes or cuſtoms, or according to the law of our kingdom of Eng- 


Lund, at the will of the chancellor; ſo that the juſtices of the King's 


Bench. or of the Common Pleas, or the juſtices of atze, do not inter- 
meddle ; and if the aid juſtices ſhould preſume to enquire, or in any 
manner take cognizance of, or intermeddle, that then, upon the cer- 
tificate, notification, or ſignification of the chancellor of the univerſity, 
or his pommiſſary, they do ſuperſede ſuch inquiſition or cognizance. 

and not put the parties to anſwer before them, but that the party ſhall 
be chaſtized and puniſhed before the chancellor, or his commiſlary only. 


; * 


.* p. 8 
* * 


Nor where the matter or cauſe ariſes without the cinque ports, Gall. 


100 Ad. 
Iso ud 


>” ems ws 


W r at Ow 


_ „ n COMPO AY aki es dee ,... * 66 R RT ITY 
* WT . « , 0 7 4 , N * 7 | 2 : - g 8 
: , ' "x : J y , . 
* = 3 © I 
* , | 
i ” 
„ „ a 1 . = 
; — 1 ” . a 8 7 * 1* + 3 1 7 of * * 4 5 * . s E 
- T : 6 # i 2 N : " 4 Sy | 
4 . . 2 + 4 * 
F þ L | ; 
i 7 4 


* 7 # - | - , | a | 

| NN T- HQ „One a > 1 15 . (1 mY « ; 4s 922 es 1 = 44 2 5 ; 25 

o Mod. 226, 148. Cro, Cor. 73. N. bi. Hi. Reps 40, 41. Ruhr. 
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The privllege of the unlverſities is not allowable, unleſs one of the 

parties is a ſcholar or ſeryant of a college, and refident at the univerſity 
at the time of the fuit commenced, and it is ſufficient. if one party 
only is a member; but if either party is entered into a college by a trick 
to avoid a ſuit, his privilege ſhall not be allowed him. Salk. 343. P l. 
2. Lit. Rep. 304. 2 Brownl. 74, Barnard. Rep. K. B. 49. Cm. 

171, Lit. Rep. 41. Hul. 26. Hard, 50g. 2 Ventr. 105, Galab. 404. 

ph 485. 3 Salt. 383. pl. 7. VVV 


The privilege of the univerſities is not allowed againſt the privilege 
of the Common Pleas, King's Bench, or Exchequer, or in an action againſt 


| a ſcholar and another perſon who is not privileged, nor where the con- 


tract is made out of the univerſity ; nor does .it extend to ſue there for 


the penalty of an adt of parliament nor to a replevin. £4. Raym. 342. 


Hel. 26. Lit. Rep. 41, 304. Gro. Eliz. 180. pl. 13. Hard. 188. 


E 


Fitzgib. 153. Pl. 6. 294, pl. 3. 


In a ſuit in the Exchegner by writ of quo minus, if the plaintiff is 
neither accomptant nor debtor to the King, nor an officer of. the court, 
will not ou? a member of the univerſity of his privilege, if demanded 
before imparlance. ' Hardr, 504. 10 Mad. 128, 3 Salt. 383. 


pl. 15, 507. Heil. 28. Brownl. 54. 3 Bulftr, 252. Skin. 265. pl. 3. 


[ 
\ i 


A quo minus is not a writ of privilege, nor is it ſo called, as when 


privileged perſons ſue in the courts where they are privileged, Dy. 328, | 
Pl. 9. 3 Leon. 323. Pl. 300. | | 3 


A! * 


If a plaintiff was an accomptant, and entered on his account, that 


would alter the caſe, becauſe his attendance then would be requiſite 


from day to day. 


A writ of quo minus is now but a common action in the Exchequer 3 


and it would not lie unleſs a debt was confeſſed to the K ing, and then 


the King's debtor had a guo minus for the King's benefit. Hard. 50. 


By ſtat. 11 Geo. cap. 22. Any perſon who hath any money owing 


bim from any perſon who ſhall be in White Friers, Savoy, Saliſbary= 


court, Ram-alley, Mitre- court, Fuller's Rents, Baldwin's Gardens, 
Mhuntague-cleſe, or the Minories, Mint, Clint, or Deadman's Place, 


upon legal proceſs taken out againſt ſuch perſon, may require the 
ſheriff's of London and Middleſex, the head bailiff of the liberty and 
duchy of Laxcafler, or high-ſheriff of Surry, or bailiff of the borough of 


Seuthwark, or their officers, to take the po//e commitatus, or ſuch other 


power as ſhall ſeem requiſite, and enter the ſaid pretended. privileged 
places, and arreft, and in caſe of reſiſtance or refuſal to break open the 


„ er, 
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* the goods bf 


Af, in the, exccution of ſuch proceſs, ny perſan th 


dense apc it ur, perſons upon, anj.mefre pr aher proceſs SH ſei 


ſheriff, &c, ſhall negle& with ſuch force to do their beſt end&avours- for 


che executing, ſuch proceſs; he ſhall forfeit tg the pleintiff:100./.. And 
ul oppoſe, any officer, 


he ſhall forfeit 50 J. and; be by ſome. juſtice of pesce committed to the 


© ©  eommon; gaobjuntil. the next aſfzes and gaol delivery, and ſuch offender 


and if any reſeous be made of any priſoner taken by ſuch officers, within 


being committed, {hall ſuffer impriſonmegt and be ſet in the;pillary; 


dhe ſaid places, the perſons MARS reſcous or aſſiſting, being convicted, 


bs hall forfeit 5oo 1. to the pl 


; Jhalt bn order of ſuch, court wherein be was convicted of ſuch reſcous, 


o 1 aintiff; and if the perſon againſt 
recovery ſhall be had, negle& to pay the ſum fecovered, with coſts, 
within one month after judgment and demand made, upon producing a 
copy of the judgment, and oath made that the money is not paid, he 


tis 


of the. ſaid places, ſhall conceal any, petſon who. ſhall. haue made 2 


de tranſported for ſeven years; and if any perſon, inhahiting within any 
reſcous, {knowing of ſuch offence),, being convicted, he {ball be tra £ 


ported for ſeven, years, unleis in one month he ſhall pay the plaintiff the 
gebt for which he brought his action, with coſts, And by flat 8 U 9 


I. 3. cap. 27. ſect. 15. The ſame is enacted'as to the Hamlet of Wap- 


mortality of the cities of Londen and Mgſiminſter. 


ping, Stepuey or other pretended privileged places within? the bills of 


By. flat: 9 Geo. 1. cap. 23. If any perſon, within S place, or the 


Mint, or the pretended limits thereof, knowingly oppoſe any perſon 


ſerving any writ, rule, or order, or other legal proceſs, or any efcape 
warrant, or any juſtices of peace's warrant, or ſhall affault or abuſe 


any perſon ſerving ſuch writ, Sc. whereby ſuch perſons ſhall receive 
any damage or bodily hurt, every perſon being convicted thereof ſhall 


be guilty of felony, and be tranſported. 


By ſame flat. ſet. 3. On complaint to any three juſtices of peace 
for Surry, by any perſon who hath any debt owing him from aoy per- 


| ſon reſiding in Safoll Place or the Mint, &c, (ſuch creditor having 


legal proceſs: taken out for recovery! of his debt, and making oath 
before ſuch juſtices, that a debt exceeding 50 . is juſtiy due to him 


from the perſon againſt whom ſuch complaint ſhall be made, ang thzt 
He believes ſuch perſon doth reſide in that place), it ſhall be Jawful for 


the juſtices to flue theit warrant” to the ſheriff of Surry, or the bziliffs 


of Southwark, requiring them to take the Pofſe Camitatus, or ſuch other 
force as they ſhall think requiſite, and enter the ſaid Mint, and arreſt; 


and in caſe of reſiſtance or refufal, to break open the door to arteſt ſuck 
perſon, upon meſne or other proceſs, and to ſeize goods upon any execu- 


tion or extent; and the ſheriff, &c. refuſing, on ſuch warrant with ſuch 


F 
A 
5 
1 = ” 
» 
, 7 


>, 


Force to uſe his beſt endeavours: for the 2 ſuch proceſs, ſhall 


forfeit to the plaintiff 200 J. and if any perſon ſhall reſiſt any officer of 


Fakes, or ang parton ating ork ook, mia Hy AF. Boe oe Noll 
reſcue any priſoner taken upon ſuch writ, Ac, within the ſaid. place, 7 
. Oo 25 , L 7 14 


* 
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rſon upon afry execution or extent ; and if the 


whom ſuch 
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' ſhall there knowingly conceal any ptiſoner ſo taken, or any who 
r:tcued ſuch priſoner, or ſhall be affiſting in reſiſting ſuch officer, or 

in reſcuing fuch priſoner, or ſhall execiſe any juriſdiction, or jon ian 
making any pretended rule or ordinances, for ſupporting any pre- 3 
tended privilege within the ſaid place, or for oppoſing the execution 

of'any legal proceſs, c. every perſon ſo offending, being convicted 

thereof, on indictment or information brought within fix months af- 

ter the offence, ſhall be guilty of felony and tranſported. © Bid. feet. 2. 

« And if any perſon wearing a maſk or diſguiſed habit, or having, 

his face or body diſguiſed ſhall, within the ſaid places, join in or 

aber any riot there, or ſhall in any diſguiſe knowingly oppoſe the 
execution of any legal proceſs, or affault or abuſe any perſon ſerving 

ſuch proceſs, every ſuch perſon being convicted ſhall ſuffer death. 

And every perſon who ſhall aſſiſt or conceal any ſuch diſguiſed per- 

ſon, being thereof convicted, ſhall be adjudged guilty of felony, and 

ſhall be tranſported.” [ . Ne 67 


By ſame Hat. ſect. 4. Every perſon who ſhall apprehend any one 
guilty of the offences aforeſaid, and proſecute him till convicted, ſhall 
receive for every ſuch offender 4.0/7. to be paid by the ſheriff of Surry. 
without fee, in one month after ſuch conviction, and demand thereof 
made by tendering a certificate to the ſheriff or the judge before 
whom ſuch off-nder was convicted, certifying his conviction; and 
that he was taken by the perſon claiming the reward; and in caſe 
of diſpute touching the reward, the judge ſhall in the certificate di- 
rect the reward amongſt the parties, in ſuch ſhares as ſhall ſeem rea- 
ſonable; and if ſuch ſheriff ſhall die or be removed, the ſucceeding 
ſheriff ſhall pay it in one month; and if the ſheriff make default, he 
ſhall forfejt, to the perſon to whom ſuch money ſhall be due, double 
the ſum he ought to have paid, to be recovered with double cofts; . 

mee | | | 


By ſame flat. ſect. 5. If any perſon ſhall be killed by ſuch offen- 

WH der in endeavouring to apprehend him, the executors, &c. of ſuch 
perſon. ſo killed, (on certificate of the judge of aſſize, or the two 
next juſtices of peace) ſhall receive 40 J. from the ſheriff of the 
county where the fact was committed; and on failure of payment, 
ſuch ſheriff ſhall forfeit double the ſum, to be recovered with double 
coils; ioitie | : | | DG. : 39d 


By ſame flat. ſet. 8. If any ſuch apprehender of proſecutor is 
guilty of any of the ſaid offences, not being in priſon for the ſame, 
and convicting two or mote, he ſhall not only have the reward, but 
alſo be entitled to a pardon. Fam hs E ONEE 

By ſame flat. ſet. 9. The charge of raiſing the poſſe comita'us, or 
Other power, for enforcing. the execution of this act, or flat. 8 and 
9 Mil. 3. c. 27. ſhall be paid by the ſheriff, oO 
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122 Duty ok Under Sheriff. 
By ſame Pat. cap. 28.. Proviſoe, That nothing in this act ſhall te- 


peel the ſaid act, or any law in force againſt pretended privileged 


places, or for ſuppreſſing Tiots, PE in caſes wherein other provi- 
tion is made by this act. 


The courts of the e 0 were inſtituted for the conveniency of 
tinners, by charters of Edward 1. flat. 50. Ed: 3, flat. 16 Car, 


| cap. 15. 4 Inſt. c. 45. that they might be encouraged in the making 


of tin, one of the ſtaple commodities of the kingdom, and therefore in: 
Cornwall and Devonſbire, where the ore or mine, of which it is chiefly 
made, abounds,. the workers therein are allowed the privilege of ſu- 


ing and being ſued in thoſe Feen 


Tran ſitory actions between rinner and tinner, or worker nd worker, 
though not concerning the ſannaries, nor ariſing therein, if the de- 
fendant be found within the fannartes, may be brought in theſe courts, 
orat common law. 4 inſt cap. 45. p. 237. 


17 one Say only be a: tinner or worker, ſuch Sende; aftims 
which concern not the ſlannaries, nor ariſe therein, cannot be brought 
there; and in that caſe the defendant, by the cuſtom and uſage of 
that court, may plead to the juriſdiction, and ought not to be ar- 
reſted going to ſwear it, or ene or Tong. 4 Infl. 1510. 2 Rul. 


Kp. 379. 
By Fat. br cap. 1 5. fre. 4.. The an of the A 


| only for tin matters, and where the * whe fue, or one of (ns 


be a dinner. | 
J They bave no juriſdition of any local. aan ariſing out of the 
flannaries. 4 Iuſt. ibid. 


Tne plaintiff muſt ſhew that he was a- - Sinner, and that the court 
was held within the e of the Aannarier. . Aol. Rep. 


ol. 7: p. 103. 


Tue ſheriff had . againſt one Adderly, and he took one Ai. 


| derly; adjudged that if he was known by one name or the e other, i it is 
good; otherwiſe not, Ms. 407. Pl. 548. 


"If the 11 a capiat, add there is no original to war- 


rant it, he is excuſable; but he muſt take notice at his peril of the 


perſon and goods that he arreſts, for he is not to examine. whether 


the original be ſued out or not: But if he arreſts J. S. Inſtead of J. 
N. he does it without warrant. Dait. 112. 


. capias iſſued againſt G. and E. B. affirms himſelf: ts 51 8 and 


is taken, yet this ſhall not excuſe him in àn action for falſe impri- 


ſonment; 3 the ſame law bold of a commiſſion ef rebellion; Harar. 323. 
985 2 Natty 
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Duty of Under Sher 


Wl, Where there are two. meriffs, the ae or neglect of one, 
5 the arreſt or neglect of both. Salk, 152. 


125 


9 The perſon of the King i is fo 3 that no violent hands may in 
any caſe be laid upon him. Slang, de Prerog. 42., 72, 73. 


A Queen Regent has the fl privileges as a King. A Dc 
f | Conſort is free from arreſt, for every married woman in His Ma- 
jeſty's dominions (except a feme covert, ſeparate trader in Loudon), 
ba that privilege ; which privilege the King's wife retains even after 
the demiſe of the crown, ſo that A Nen ee, is entitled thereto. 


8 
n: 
y 3 . 30. pl. 19. 
* 


By order of the houſe of wed on the 23 Mo. 1693. No 8 
is to be received for protecting His Ndajeſty 8 ſervants. 


> One Wilthire, an e was impriſoned by the lord cham- 
berlain for arreſting Sir b. H. ſervant to the King, upon a Cop. ut- 


lagat, 


| 


Per curiam, He may well arreſt him, for it is at the ſuit. of the 
King himſelf, and he is ſworn to ſerve it. And by all the judges of 
England, he who procured the commitment of the underſheriff ovght 
to pay. all the charges and expences. And it is adjudged, the King's 
ſervant is not ſo privileged from arreſts, but that the ſheriff 5 to 
retun his writ, unleſs he ſhe ws * privilegs's on * * Lit. _ | 
65. Rep. 46. pl. 108. | | | 


The court declared their opinion to be, that none of the King's 
ſervants, in ordinary can be arreſted without notice firſt given to my 
lord chamberlain, who cannot privilege any perpetually, but in con- 
venient time muſt either remove ſuch, or make them pay their debts; 
but if the bailiffs, without notice, do arreſt! any ſuch, the meflengers of 
my lord chamberlain cannot reſcue the priſoner by the letter of the law 
{the arreſt being lawful), nor by warrant, but the party is puniſh- 
able for his contempt, for no man can know the King's ſervant by 
bis face, but he muſt ſhew his privilege on the arreſt, Keb. Rep, 


137. pl. 70. Keb. Rep. 842. Pl. 3 33. 7. Raym. 152, 34. 


The court were of opinion chat the warrant of my "Be cham- 
derlain to the meſſenger, to take all perſons that detain ſuch priſoner, | 
is a reſcue and againſt law, and is to be only againſt the plaintiff 
that ſued ; for the bailiffs had the King's warrant to arreſt, and had 
no notice 'befoce the. arreſt that he. was the King's ſervant. 2 Kb, 


Kor. 3. Pl. b. 


One D. had a debt due to bim from K. a grand officer of the King's 
houſhold, and for that he could not arreſt him, he took out proceſs 
and eut-lawed him; and K. hearing of it, cauſed.the plaintiff to be im- 
Kiſaded 3 and P. obtained an r apt of the chief juſtice in the 
| 


vacation, 


* 


"he 
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124 Duty of Under Sheriff. 
vacation, 4 an alias and pluries ; and on ſpeech with the" King, the 
chief juſtice: informed him in this manner (as the chief juſtice after. 
wards reported in open court), viz. That his ſervants were free from 
arreſts, and therefore he ſhould not be deprived of them without his leave. 
but this privilege is for the advantage of the. King, but not for his 
ſervants. But natwithſtanding this reſolution, D. was arreſted again, 
and impriſoned, and his council moved for a pluries habeas corpus, and 


the court granted an habeas corpus, but not a pluries, becauſe none was 
granted before in open court, Raym. 152. 


A warden of the Thwer claimed N as a King s ſervant, but 
it was denied. 2 . 485. | 


= : 


Tyfances of privilege to the Queen's ſervants in Queen Elizabels 
| time. 


Memorandum : Report was made 1505 the houſe by the lord Zouch, 
of one W. H. an ordinary ſervant of the Queen's Majeſty, being 
arreſted and impriſoned on an execution by one J. T. fince the be- 
ginning of the parliament. And a motion was likewiſe made by his 
Jordſhip to know the judgment and reſolution of the houſe in this 
point, whether any ordinary ſervant of Her Majeſty (though he be 
none of the parliament) be not privileged and protected from arreſts 
during the time of parliament, by virtue of his ſaid ſervice to Her 
Majeſty ; in like ſort as the ſervants of the lords of the parliament, 
attending the ſaid lords their maſters, are privileged and freed for that 
time from any arreſts of their perſons : and withal, being arreſted 
upon execution, whether in this caſe he may by good order of this 
houſe be diſcharged : which motion and doubt the lord Z. profeſſed 
that he did the rather propound, becauſe (though there were divers 
examples of former times touching the ſervants of the lords of par- 
liament) the like to this concerning one of the Queen's ſervants 
had not been (ſo far as was remembered). brought in queſtion here- 
tofore. And therefore it pleaſed the lords to take knowledge of this 
motion, and to give order that 7. ſhould be ſent for, at whoſe ſuit 
the arreſt was made; and withal, that ſuch precedents as the clerk 
of the parliament could ſhew, ſhould be looked out, and made known 
to the houſe, ide D'Ewes's Journ. 603. Eait. 1078. 


The clerk of the parliament was 990 to ſhew forth all ſuch 
precedents as he had found touching the arreſts of any perſon privi- 
leged by parliament, having received directions from the lords for 
that purpoſe, as is before recorded; of which ſort, out of the jour- 
nal book remaining in his cuſtody, there were to be found TA 
four, vin. | 


1. Tueſday fuſt Dec. in the 25th 3 year of Queen Elizatth, of 7. D. 
ou to my lord's grace of Canter bg. | 
| * Manday 


-—— 
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= Monday 7th Deg. ſame. 4 of R. F. ſervant to the lord viſ- 


| count Binden. 


lum, in- the laſt „ of 39 Eliz. 26th Nov. of E. B. 


£22 to lord Chandes ; ; and MY FO. of 1 J. the lord archbiſhop's 


ſervants 


4 Tron; laſt day of June 1 14 of the Queen, of the lord G. 


Whereas upon complaint nd declaration made to the lords Si- ; 


ritual and temporal, by Henry lord Cromwell, a lord of the parlia- 
ment, that in a cauſe between one J. T. againſt the lord Cromwell, 


| 8 depending in the court of Chancery, in the abſence of the lord keeper 


of the great ſea], at the ſuit of the ſaid 7. the perſon of the ſaid 
lord Cromwell was, by the ſheriff of the county of Norfolk, attached 
by virtue of a writ of attachment iſſuing out of the ſaid court of 
Chancery, contrary to the ancient privilege and immunity, time out 
of memory, unto the lords of parliament and peers of this realm in 


| ſuch caſe uſed and allowed, as on the behalf of the lord Cromwell was 
declared and affirmed, wherein the the ſaid lord Cromwell, as a lord of 


parliament, prayed remed y. 


On a deliberate examination of this caſe i in the ſaid oarliiment- 
chamber, in the preſence of the judges and others of the Queen's 
Majeſty's learned counſel there attendant in parliament, and on de- 
claration of the opinions of the ſaid judges and learned counſel, there 


has been no matter directly produced or declared, whereby it did ap- 


pear, or ſcem to the ſaid lords of parliament there aſſembled, that by 
the common law or cuſtom of the realm, or by any ſtatute law, or 


| by any precedent of the ſaid court of Chancery, it is warranted, that 


the perſon of any lord having place and voice in parliament, in _ 
like caſe in the fl id court of Chancery, b-fore this time has been at- 

tacked ; ſo as the awarding of the ſaid attachment at the ſuit of the 
ſaid T. "againſt the ſaid lord Cromwell, for any thing as yet declared 
to the ſaid lords, appears to be derogatory, .and prejudicial to the an- 


cient privilege claimed to belong to the lords of this realm. 


Therefore it is ordered, by the . of all the ſaid lords in FO "ME 
ment there aſſembled, that the perſon of the ſaid lord Cromwell be 
from henceforth diſcharged of and from the ſaid attachment, Pro- 
vided nevertheleſs, and fo is the mind of the ſaid lords in parliament, 
plainly by them with one aſſent declared, that if at any time during 
this parliament, there ſhall be ſhewed ſufficient matter, that by the 
common law or cuſtom of this realm, or by any ftatute law or ſuffi- 
cient precedents, the perſon of any of the lords of parliament in 
ſuch caſe, as this caſe of the lord Cromwell i is, ought to be attached 


or attachable, theo and from thencetorth it is by this order intended, 


that to take place which ſo ſhall be F thowed and wm as aforeſaid; 
this 


| 
| 
| 


| 
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this order or any thing therein to the contrary notwithſtanding, Did. 


203. Dy. 314, 315. Prynne's 4th Part of Regifter of Writs 790. Fa. 
3. * Fol. Eait. 1726. P. 1543» 


c And the ſaid precedents being accordingly preſented to the lord N 

Abu the ſame were read, together with certain obſervations out 
of a book written by R. C. Eſq; (intituled, the Authority and juriſ. 
diction of the Queen's Courts) concerning the proceedings of the 
EF houſe in the like caſe. of G. F. Gent. an ordinary ſervant of King 
BP * 8. about the 34th year of His reign. 


A motion was made again by ſome of the lords, touching 1. H. 
priſoner in the Flzet, that he might be ſent for out of the ſaid priſon, 
Lad brought into the houſe before the ſaid lords, to the end he might 
make relation of his cauſe, that thereon ſuch order might be ſpeedily 
taken with him, as ſhould by the court be found meet, and agree- 
able to the privilege of the ſaid court. On which motion it was 

ebated, by what courſe the ſaid H. ſhould be brought out of the 

Reet, being then in execution, whether by-warrant to be directed 
from the lords to the keeper, requiring him to grant forth a writ in 

er Majeſty” s name for the bringing of the ſaid H. from thence, or 
by the immediate direction and order from the houſe to the gentle- 


man uſher or ſerjeant at arms, without any ſuch writ. Which que- |; 


ſtion being put by the lord _eeper, It was reſolved and ordered, by the 
general conſent of the houſe, that it ſhould be done by immediate 
| FireQion and order from the houſe, without any ſuch writ, as afore- 
aid. And it was accordingly ordered, that the ſaid V. H. ſhould 

be ſent for, and brought before the lords by the gentleman uſher 
into the ſaid houſe of Parliament. id. 3 | 
The faid . H. being brought” from the Fleet into the houſe 
- before. the lords, and having made (as he was required to do) 
relation of bis arreſt, and of the time, and parties that. arreſted 
him; declaring that he was arreſted by the under-ſheriff of the 
county of Surry, and others aſſiſting him, on. Saturday before 
the beginning, of the parliament (which began on the Tueſday 
following), and that it was known to the ſaid under-ſheriff 
that he was Her Majeſty's ordinary ſervant ; and moreover, that he | 
thought T. was not privy to his arreſt at that time, contrary. to the 
- privilege of that houſe. On the offer, and petion of the ſaid V. H. 
himſelf, to pay the principal debt of 50 J. it was reſolved and ordered 
by the lords, that the ſaid W. H. ſhould enter into ſufficient (bond) 
to abide the order and judgment of the earl of. Cumberland, lord bi- 
ſhop of London, and the lord Zouch, for ſuch ſatisfaction to be made 
of the debt of 50 l. and any coſts and charges as by the ſaid lords 

ſhould be thought fit, (the bond to be taken to the ſaid lords) and there - 
upon be diſcharged out of priſon and out of execution : And likewiſe 
that the warden of the Flers ſhould. be free from any trouble, damage 
57: 55 3 N 
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er moleſtation, for diſcharge of the ſaid N. H. It was likewiſe orderi# 

the court, that the under-ſheriff, and others that did arreſt 'or 
aht the arreſt of the faid W. H. ſhall be ſent for to appear before 
the lords in their houſe, Bid. 605. | er 
The under-ſheriff of the county of Surry, that arreſted V. H. was 
brought into the houſe to anſwer for the ſame, and by order of the 
kouſe committed to the priſon of the Fleet. Mid. 606... 


| 
I was ordered by the houſe, on the humble petition of V. H. un- 
derſheriff of the county of Surty, that he ſhould be enlarged and ſet 
at liberty out of the priſon of the Fleet, where he was lately com- 
mitted for arreſting W. H. Her Majeſty's ſervant. ide. 


The lords were informed by the earl of Morceſter of an arreſt made 
of the perſon of R. T. S. one of His Majeſty's heralds at arms In 
ordinary, at the ſuit of one M. F. of Londen, whereon I was orders 

by the court, that the ſerjeant at arms ſhould be ſent for the ſaid M. 
F. and for V. S. and H. L. that made the arreſt, and ſhould bring 
them before the lords into the upper houſe, and that the ſaid ſervant 
' fhould alſo bring R. 7. himſelf. Id. | | * 


See further adjudications on the privilege of the King's ſervants; 
in Philipp's Regale Neceſſarium. 9 00a FRY UN" 


It appears that none of the royal family are privileged from arreſts 
merely as ſuch, nor princes of the blood or peers of foreign ſtates; 
and conſequently none of their ſervants. See 7 Co. 15. 4. ö. 16; 4. 

2 Inſt. 48. 3 If. 30. pl. 19. | : 


By flats 7 Ann. c. 12. ſect. 3. All proceſs, whereby the perſon of 

any ambaſſador or public miniſter of any foreign prince or ſtate; or 
the domeſtic ſervants of any ſuch. ambaſſador, &c, may be arreſted, 
or his goods diſtrained, ſhall be adjudged void. i 


By ſame Hat. ſect. 4. The perſons fuing forth ſuch proceſs, their 
attornies and ſolieitors, and the officers executing the ſame, beit 
convicted thereof by the eonfeſſion of the party, or by the oath of 
one witneſs, before the lord chancellor and the chief juſtices, or any two 


of them, ſhall be deemed violators of the laws of nations, and ſhalt * 


fuffer ſuch penalties and corporal puniſhment as they, or any two of 
them, ſhall-judge fer. . 4 


Se. 5, No merchant or trader, within the deſeription of any of 
the ſtatutes of bankrupts, putting himſelf into the ſervice of any am- 
baſſador, &c. ſhall have any benefit by this act. And no perſon ſhalt 

be proceeded againſt, as having arreſted the ſervant of an ambaſſa- 
dor, Sc. unleſs the name of ſuch ſervant be regiſtered in the ſeere- 


* 
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1 Duty of Under Sherltk. 5 
5 taries office, and tranſmitted to the ſheriffs of London and Middliſes j 


who muſt hang it in ſome public place in their office. 


Sec. 6. The act to be taken as 2 public act. Judges, Sc. to 
take notice of it, without pleading it ſpecially. Sheriffs, bailiffs, r. 


3 concerned in the execution of proceſs, to regafd it at their peril, 


= On motion to ſet aſide | an arreft, and to vacate a bail-bond given 
by the plaintiff, who was a domeſtic of the duke of Holſtein, reſident 


bee, he having been | regiſtered, Ac. purſuant to the above ſtatute, 


the ſame was granted; Vide Mod. Rep. vol. p. 288. 


On motion to diſcharge the defendant out of execution, as being 


an ambaſſador's ſervant, viz. His Engliſh ſecretary. It was objected, he 
did not lie in the houſe ; and the words of the above act are, donief< 
tit ſervants: Per curiam: The nature of his employment requires 
his attendance at the houſe, and it is not neceſſary he ſhould lie there. 
And the general words, All writs and proceſſes ſhall be void,” 
take in this caſe, and therefore the execution muſt be ſet aſide. Vid: 
Stra. val. 2: p. 737. Raym. vol. 2. p. 1524. 5 


On motion to ſuperſede a proceſs againſt the defendant, as being in 
the ſervice of a foreign ambaſſador; The court held, that to be a pri- 
vileged ſervaht within the act, it is not required that the party actually 
live in the ambaſſadors houſe, But it is not enough, that the 
party be regiſtered in the ſectetary's office as a ſervant; but when 
he comes for the benefit of this act; he muſt ſhew the nature of his 
ſervice, that the court may judge whether he be a domeſtict ſervant, 
within the meaning of the act of parliament. Id this cafe it was 


objected againſt the defendant, that he was a trader, and ſo expreſly 


excluded from privilege by the ſtatute : to which Mr. Solicitor General 
who was counſel for the defendant, anſwered, that by traders within 


| 164 io muſt be underſtood, ſuch as may have the benefit of the 


atutes concerning bankrupts, which infants are not entitled to, as it 


was determined in one (bond} /Y.'s caſe: and that the defendant could 
prove he had exerciſed no trade ſince full age. Raymond chief juſtice 


aſked; whether there were not ſome other circumſtances in that caſe 


of V. on which the reſolution there turned; but his lordſhip ſaid he | 
gave no opinion in that matter. /ide Fitz-Gib; 200. pl, 12. 2 Stra-. 


A defendant moved to be diſcharged as deomeſtith or menial ſervant 
which were the words of his affidavit) of baron Hopman, envoy from 


the duke of Mecklnburgh, and obtained a rule to flew cauſe, The 


laintiff ſhewed for cauſe, that the defendant had an annuity of 2007. 
year, and that he was a juſtice for Middleſex, fo that it was not likely 


he could a& as the envoy's dome/?ick ſervant ; and inſiſted that the 
words of the envoy's certificate, produeed by the defendant, were 
menial ſervant only, which is not within the act, the words of the 


Act being domeftick ſervant. Per curiam: The word menial is not ex- 


plained _ 


r e TORO OUTS OR OW 
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plained by our law, domeftick ſervant are the words of the act, and it 
goes not appear that the defendant was ſuch. A menial ſervant may 

be employed out of the houſe or houſhold affairs, a damęſtict ſervant is 
employed in or about the. houſe only. A perſon living as a clerk, is no 
ume ſtick ſervant. In this cafe the defendant. did not * to 8 
received any wages. Jide Barnes 5 Notes 264. — 


— — 
— — 
— — 


Tube defendant moved to be diſcharged out of execution, being 
ſteward of the houſhold to baron Bourh, a foreign envy; and ob- 
tained a rule to ſhew cauſe, which was afterwards diſcharged, on 
hearing council on both ſides ; It appearing to the court, that the de- 
fendant was à trader, that he reſided at his own houſe in the Old Pa- 
lace Yard, Weſtminſter, and that thy envoy was at IO at the time 


of the arreſt.  : bid. | 1 I 


The defendant —_ 1 at the plaintiff's ſuit, ona to be- 
diſcharged out of cuſtody, on 9ffdavit that he was a courier employed 
in the ſervice of Sir T. G. envoy from the King of Spain, and (during 
the receſs from journies, wherein he was frequently employed by the 
envoy) did eat at his houſe among his ſervants, and was paid wages 
by him. It was inſiſted for the plaintiff, that Sir T. G. was not a 
public miniſter within the act of parliament, but only an agent for 
the court of Spain, to treat with the South Sea company: that admit 
ting him to be a public miniſter, a courier or meſſenger, who is paid 
for each journey according to his deſert, and not a certain ſum for 
wages by the year, is not a domeſlict ſervant, It fully appeared, by 
affidavits produced on behalf of the plaintiff, that the defendant was a 
trader, and conſequently not entitled to the benefit of the act of par- 
liament. The court . ſet aſide the rule to ſhew- i Ibid. 


272. | 


| | 
In this caſe, the defendant was ſecretary to the refident from Venice, N 
but yet was taken in execution. Accordingly, on affidavit from the 
reſident that he was ſo, and that his name was entered in the duke of 
Newcaſlle's office, though it was not tranſmitted over to the ſheriff of 
\ Middleſex, at the time he was arreſted, tho' it was a few days after; 
and on affidavit that he offered to ſhew his teſtimonial to the officer, 
and that he really exerciſed the office, the court diſcnarged him,-no- 
tice being given of the motion. here a perſon does not execute 
the office, which he has his. ;eftimonial for, but only gets himſelf en- 
tered in the liſt to have the benefit of a protection, BR will not fut- | 


fer 1 it. Vide Barnard. Rep. in K. 1 79. 


On a rule to ſhew a why the defendant ſhould not be Jil 
charged out of cuſtody, for being ſervant to an ambaſſador; it was 
ſaid, that the words of the affidavit, upon which the rule was made, 
only were, that he was hired in the quality of dome/tick ſervant to te 
ambaſſador, and did what het he required of him. The council 
objected, that it was not ſworn, 47 he actually ſerved the ann, — 
18 3 dor 


130 Duty of Under Sheriff. 
dor in the capacity he was hired in. And beſides, the deferidant has 
tiled himſelf apothecary i in the affidavit; and by an expreſs clauſe in 
the ſtat. which gives protection to ambaſſadors ſervants, no one is eq. 
titled to ſuch protection who is liable to an act of bankruptcy, The 
Attorney General on the other fide, ſaid, that by the defendant's ſtiling 
himſelf apothecary, it does not appear, that he was any thing more 


than a journeyman, and in ſuch caſe he would not be liable to he. 


come a bankrupt: and as to the other objection, he ſubmitted it, that 


the affidavit -was certain enough. Per Curiam the defendant ſhould 
have ſworn, that he actually ſerved in the capacity he was hired; and 


therefore the rule muſt be N Ibid. 401. 


The defendant was arreſted and held to ſpecial bail, and moved to 
be diſcharged, having a certificate from the count De Broglio, the 
French ambaſſador, of his being maſter of the horſe ; it appeared the 
defendant was a trader, and ſuch a one as a commiſſion of bankruptcy 
might have iſſued againſt ; therefore the court diſcharged the rule to 


ſhew cauſe, Rep. and Caf. of Pratt. C. P. 65. 


A perſon was protected by baron Hoffman, a public miniſter, and 
the protection was regiſtred in the ſheriffs office, according to the act 
of parliament. A capias ad reſpondend was delivered to the fheriff of 
Dorſelſpire, who durſt not execute it by reaſon of the protection, and 
the penalty in the act. The plaintiff ſerved the ſheriff with a trea- 
ſury rule to return the writ, which rum was — by the court, 


2 Barnes 332. 
The nobility of England a1 are Nene from arreſts, 


1. As peers of the realm; 3 with whom we e ſhall ſpeak of biſhop 
and peereſſes. 


a: Lords of parliament: 


| Al peers, without any diſtinction as to degree or rank, are entiiled 
to privilege, for they are equally obliged to attend the ſervice of the 
public; and the Jaw intends them to be afliſting the King with their 
counſel for the common wealth, and to keep the realm in ſafety with 
their proweſs and valour ; and are always ſuppoſed amenable, and to 
have ſufficient property to anſwer in ſuits and actions brought againſt 
them, and on theſe grounds, are not to be arreſted or moleſtcd in 
their perſons. 4 Bac. Abr. 228, 231. 21d. Raym. 1247. 4 Inf. 
24. Styl. 222, 253. 149.767. Vol. 3. of Selden's works, fel. edit. 


2726. p. 14, 78. By. 60. a. in marg. Mo. 778. pl. 1080. N 102. 


Stamf. Cl. Cr. 38. (A.) Hawk, Pl. Cr. 59. cab. 22. ſet. 2. See 
4 all. 49. 9 Co. 49. a. Thid. ut Sy Con. 107. Ca. 6. Hob. 61. 
12 C. Rr 10 Go, 155 5. 8 5 
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| cred. x 3 Inſt. 33 pl. 19. fs 
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; The ſon and heir apparent of a nobleman, is not privileged from 
arreſts ; but it ſeems that an inf peer is, his perſon being held ſa= 


A motion was made on the behalf of the lord B. for a Superſedeas 
to a Latitat, which was iſſued out of the court of B. R. againſt him, 
and on which he had been taken; and to induce the court to grant it, 
they offered to produce an n of the judgment in the in- 
dictment in this court againſt my lord, and the letters patent of his 
creation, and an affidavit that my lord was the ſame perſon in the re- 


cord of the judgment; and it was alſo pretended, that if my lord 
' ſhould put in bail, he would be e/Zopped to plead his peerage; but the 


court denied the motion, and the Chief Fuſtice ſaid they could not take 
notice that this C. K. is earl of B. that there was a difference be- 
tween this caſe and the caſe of a peer that had ſat in the Houſe of 
Lords, If my lord had ever been ſummoned to parliament, and had 
a writ to ſhew, and there were no diſpute about the identity of the 
perſon, it would have been reaſonable to have granted a /uperſedeas, 


[ 


Vide Ld. Raym. vol. 2. p. 1247. . | 


| | | | | 
Though it has been much controverted whether biſhops were peers . 
of the realm, yet it ſeems pretty well ſettled at this day that they are, 


| and therefore no proceſs in a civil action is to be awarded againſt their 


bodies. 3. Seld. 1538, 1539, 1 559, 1697. 


A peereſs by birth js entitled to privilege; ſo is a peereſs by mar- 
riage, and that as well during the coverture as after; a peereſs by mar- 
riage, loſes her dignity by marrying a commoner, and after ſuch mar- 


. riage ſhe ſhall not be allowed her privilege of peerage. 6 Co. 5 3. 


2 Infl, 50. Co. Lit. 16. By order of the Houſe of Lords of 21 


| February 1792. Dy. 79 pl. 51. 2 Hawk. Pl. Cr. cap. 44. ſeft. 11. 


| 


p. 423. = | . 


1 | 
The widows of peers are to have the privilege of peers not to be 
arreſted, And it was ſo adjudged in parliament, 19 Dec, 1676. 
2 Chan. Caf. 224. Eq. Caſ. Abr. 349. (A). pl. 2. edit. 1756. 
Shu. 222. 2 Sid. 31. on RES : 


Rolle Chief Fuftice ſaid, It was a queſtion whether a counteſs by 
patent only for her life, be privilged from arreſts or no. Schl. 234. 
254. S. C.. held not allowable, but adjourned. He OE, 


- 


A bill of Adddbex was iflued out of K. B. by an attorney of the 


court, againſt the counteſs of H. which was diſcharged by ſuper ſadeaꝶ 
without pleading; becauſe it appeared by the record that ſhe was a 
peereſs. Ventr, 298. | on 


| The privilege of the Houſe of Lords is, that no lord of parliament, 


during the fitting of the parliament, or within the uſual times of pri- 


18 2 | vilege, 
* ä | 
5 | | | 


ü 
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vilege, ſhall be impriſoned or reſtrained, without ſentence or order gf 

the Houſe, (unleſs for treaſon or felony,” or for refuſing to pive ſecuriy 
fer the peace.) By order of 18 April 1626. 4 Infl. 25. Prynne's 4th 
Part of Reg. of 182 701, 702. Comb. 49- 


The privilege of cone, according to the bow of parliament 
is of a very extenſive nature. 4 Bac. Abr. 229. 4 Inſt. 50, *. Pronnt' 
1. If. 16. 13 Ce. 63, 64. 2 Ld, Raym. 1111. 


By flat. 13 Geo. 2. cap. 34. No e of parliament. ſhall b be 
allowed to any perſon whatſoever, againſt whom any proſecution or 
| proceeding ſhall be commenced, or had, for keeping of any public or 
common gaming-houſe, or any houſe; room, or place, for playing at 
any game prohibited by this or any other act 1 now in being againſt 


| 88 and deceitful gaming. 


All the menial ſervants of lords of parliament, and thoſe of their 
family, and alſo thoſe employed neceſſarily and properly about their 
eſtates as well as their perſons, are privileged, This freedom begins 
from the date of the writ of ſummons in the beginning of every par- 

liament, and continues tzwenty days before and a every ſeſſion. lic 


28 May . 2 Show. Rep. 84. 


By an order of the Houſe of Lords of 22 Jun 171 5, It was re- 


ſolved, That every peer ſhould, on his honour, certify to the Houſe, 


that the perſons protected were within the privilege of the Houſe; 


and ſhould by letter acquaint the party, arreſting ſuch privileged per- 


ſon, with the ſame. 


By an order 24 *. 1696, in the ſame Houſe, It was reſolved, 


That no common attorney or ſolicitor, though a ns by 87 peer, 
ſhould have the privilege of this Houle. | | 


An attorney was taken in execution on a capias ad ſatiefucientim; 


but on a letter under the hand and ſeal of the lord Say and Seal, the 


ſheriff diicharged him as. ſteward to his lordſhip; a rule was obtained 
at the ſide- bar for the return of the writ; and now, on a motion in 
court to diſcharge this rule, it was urged in behalf of the ſheriff, that 
this privilege belonged only to the peer, and not to the party, and 


was not returnable to the proceſs ; and that therefore the court ought 


not to inſiſt upon a return, as the ſheriff could not juſtify the detention 
of the defendant, but under peril of bringing himſelf and the plain- 


tiff under the cenſure of the Houſe of Peers: on conſideration of the 
above mentioned orders, and on conſidering the nature of this caſe, 


that the plaintiff was within the ordinary juſtice of the court entitled 
to a return of his writ; that without ſuch return he might be de · 
| barred from any further execution; but principally from the great 

inconvenience that might ariſe by allowing attornies, who are officers 


nable 


- 


is the courts in which they NY practiſe, and therefore ame- 
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| mable to thoſe courts, the court gave the plaintiff liberty to proceed 


againſt the ſheriff, but gave him time till next term to make his re- 
J. S. brought an action for rent againſt H. who pleaded that he 
was tenant and ſervant to lord M. and prayed his writ. ef privilege 
might be allowed; the plaintiff demurred. It was argued, that the 


matter of plea was againſt the common and ſtatute law; but by Nolle 


Chief Juſtice you ought not to argue generally againſt the privilege 
of parliament; every court has its privilege; I conceive a writ of 


privilege belongs to a parliament man, fo far as to protect his lands 


and eſtate, and you have admitted his privilege by your demurrer. 
S$:il. 139, 167. Order, 8 May 1628. Sir William Jones 155. 


A defendant, after a general imparlance, pleaded, that he was a ſer- 
vant to a peer, viz, the earl of P. and by North C. J. it is not re- 
ceivable, for it is the privilege of the maſter, and not the ſervant : 
but the defendant ought to ſue out his writ of privilege, for perhaps 
his maſter will not protect him ; and if he will not, he is then left to 
anſwer. This is like to the caſe of a caunſellor, where it is the privi- 
lege of the client that he ſhall not be compelled to diſcover the ſe- 
crets of the client; but if the client be willing, the court will compel 
the counſel to diſcover what he knows, which ſerjeant M. ſaid was 
his father's caſe before the Lord C. in the court of Wards, North 
C J. ſaid, as it was a matter of great conſequence, he would adviſe 


with the Lord Chancellor and the reſt of the judges, what uſed to be 


done in ſuch cafes. Afterwards it was moved again, and North C. F. 


ſaid it was moved in the Houſe of Lords, and that they had left it to 


the judges to do according to law; and therefore the plea was re- 
jected. 4 Bac. Abr. 233. 3 Seld, 1478. | 


The peers of Scotland had no privileges in this kingdom, before the 
union; but now, by the 23d article of the union, viz. Stat. 5 Ann. c. 8. 
The /ixteen peers ſhall have all the privileges of the peers of parlia- 
ment of Great Britain; alſo all the reſt of the peers of Scotland ſhall 
have all the privileges of the peerage of England, except only that of 
litting and voting in parliament, and the privileges depending there- 


upon. Stat. Vide Peere Mill. 513. 9 Co. 117. 


The lord M. who was a Scotch peer, but not one of thoſe who ſat ; 
in parliament, being arreſted, moved the court of Common Pleas to be 


diſcharged, as being entitled by the act of union to all the privileges 
of a peer of Great Britain, except a ſeat in parliament; and prayed an 


attachment againſt the bailiff, upon which a rule was made to ſhew 
cauſe. And thereon the bailiff made an affidavit, that when he ar- 
reſted the ſaid lord, he was ſo mean in his apparel, as having on a worn 
out ſuit of cloaths and a dirty ſhirt, and but fix-pence in his pocket, 


he could not ſuppoſe him to be a peer of Great Britain; and therefore 
through inadvertency arreſted him. The court thereupon diſcharged 


the lord, and made the bailiff aſk pardon, Vide Forteſe. Rep. 21 d 


— 
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A lord of Jreland has not any other ge in this e thay 
a common perſon. 2 Ju. 48. 32 __ 30. 


Privilege of parliament is * 2 new immunity, which our 
Kings grant to the members of parliament and their neceſſary atten. 
dants, during parliamentary aſſemblies, againſt arreſts and impriſon- 
ments of their perſons, cuſtomarily and humbly demanded by the 
ſpeaker of the Common houſe from all our Kings, at the beginning 
of every parliament, when preſented by the Houſe, in their own and 
the members behalf, and then freely and graciouſly granted to them 
by the King, as a matter of cuſtom and ancient right. Tag's 1 


| a ids f Regiftry of Writs 624. 


Mr. 0. who was elected ſpeaker in 1 556, neglecbed, on his being 


| preſented to Queen Elizabeth, to demand this freedom from arreſts; 
and jt was reſolved that ſuch demand was not neceſſary, and the pri- 


vilege ſubſiſted neewithtanding, * Robert Athins s . if the 
Seer of Parliament 40. 


For the proceedings of the Houſe af Gunman, touching the pri- 
vlege of their members, ſee the caſe of F. N. Eiq; one of the bur- 
geſſes for the borough of G. in the county of L. who was arreſted on 


=_ 2 candy on an execution ; D'&wes's Journal 518. and of G, a bur- 


geiſs of the Houſe of Commons, a priſoner in the Fleet, who was re- 
ftored to the Houſe on condition that on prorogation, or diſſolution 
of the then ſalon of e he * be a n W Ibid. 


Afliſtants, 8 of both, houſes of. oarliament, who repair to 
parliament by the King's writ of ſummons, or on legal elections, 


: returns, and continually attend therein to diſcharge their duties dur- 


ing the whoſe ſeſſions of parliament, till its diſſolution, and that dur- 
ing their ſtay, coming, and return from it to their homes, are privi- 


"= om from arreſts, _ or s 4th Part of Reg. of Writs. 690. 


' Alſo the e at arms, and door-keepers, clerks, and ſuch like, 
Cray: Juriſdict. of Courts 11. . 5 


Not the wives, children, kinſmen, ſtewards of courts, fee'd coun- 


ſellots, and attornies. Noy's Rep. 68, See order of the Houſe of 
5 CR of Thurſday, 16 740 1663. 9255 e 


| Solicitors, proctors, ſeriveners, factors, Warte apothecarics, 
poldſmiths, mercers, haberdaſhers, butchers, poulterers, vintners, ſad- 
lers, taylors, ſhoe-makers, carpenters, or other tradeſmen, relating to 
members, or: officers who are nat. bana fide (really) their menial ſer- 
vants, actually coming with, and attending upon them as their neceſ- 


ſary ſervants, during the parliament s ſitting, without fraud or collu- 


fron. _Pronne' s 4th Part 7 Reg. of Writs 69 2. D'Eue⸗ Torts 
83. 


Duty of cinder Sheriff. 125 


83, 84, 85, 249, 629. Freeholder's Grand Inqueſt 54, .. Prynne's 


Plea for the Lords 409. Eljjng's Parliament 199, 200. 4 P. 


Reg of Writs 798. See the orders of the Houſe of Commons of 


Thurſday 15 Nov. 1661, (this order was revived 18 Feb. 1662, and 


9 Apr. 1670), of Thurſday 28 Nov. 1661, (revived ꝙ Apr. and 9 Dec. 


1670), of Saturday 28 March 1663, of Thurſday 20 Decem. 1666. 


See D'Ewe's Journal 249, 254, 258, 373. 


A member of parliament ſhall have privilege of parliament, not 
only for his ſervants, but for his horſes, Sc. or other goods diſtrai- 
nable. 4 If. 24. | | l REM 5 


Only menial ſervants, or one who attended on the perſon of a 


knight or burgeſs of parliament, is free from arreſt. March 
93. pl. 157. Order of the Houſe of Commons of 20 November 
1621. = | | 

| 


No bailiffs, carters, ſhepherds, ſtewards, grooms, or any other 


menial ſervants in their country houles, who attend not daily on their 
perſons, but are otherwiſe employed; nor yet all their menial ſervants 


who come and ſtay with them at their lodgings, unleſs they be neceſ- 


fary attendants, and convenient for their qualities: hence it has been 


_ queſtioned, whether the ſervants of noblemen, judges officers, as cooks, 


butlers, grooms, who attend not on them in the parliament houſe or 
courts of juſtice, (as their gentlemen, ſecretaries, clerks, pages, and 


coachmen do), ſhould have any privilege ? But becauſe ſuch honourable. 
| perſons of quality cannot conveniently or honourably reſort to parlia- 


ment or terms, without cooks to dreſs their meat for their neceſſary 
repaſts, and butlers and grooms for their horſes, on that acount have 
been allowed privilege; yet the cook of the Temple was allowed his 
privilege, 28 H. 8. when Sir T. A. was fpeaker, becauſe he dreſſed 
bis meat for his table as ſpeaker: but I conceive the cooks of the 
inns of court or chancery, who dreſs their public commons in the 
ball, ſhal! not have privilege of parliament, although the ſpeaker, or 
ſome members of either houſe eat their commons in the hall, which 


| theſe cooks dreſs for them, becauſe they are not particular mental ſer- 


vants, but the whole ſociety's, on which ſcore they dreſs their com- 


mons, elſe every other tavern, cook, victualler in and about Mei- 


minſter, who dreſs meat for the members, and thoſe that lodge them, 
ſhould have privilege of parliament; yea, every waterman, hackney- 
coachman, ſedan-man, that row or carry them to and from the par- 


| liament, though not their menial ſervants, who never had, nor.ought 
to have privilege. Prynne's 44h Part of Reg. of Frits 692, 693. Bro. 


Ar. tit. Privilege, fol. 152. b. pl. 6. 153. b. pl. 16. 154. 6. pl. 42. 
Fitz, Abr. tit. Privilege, fol. 15. b. pl. 20. Mr. John Doderige's Pre- 


face before the Antiquity of Parliaments of England. Hlolinſpead's Cbro- 


nicle, vol. 3. p. 1084. Crompton's Furiſdittion of Courts, fol. 10. b. 
Prynne's Plea for the Lords 405. | FO | _ D 


> i 


| 
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In an action of debt, the defendant pleads he was ſervant to a mem⸗ 
* of parliament, and therefore ought not to be taken or arreſted : The 


_ plaintiff prays judgement, and becauſe the barons are of opinion there it 
uch a privilege, that the great men, &c. and their ſervants ought not tt 


be taken, or arreſted; but that there does not appear any privilege that they 
28 not to be impleaded, therefore he muſt anſwer over. Mod. 146. 


By Dyer. If a man be condemned in debt or treſpaſs, 111 is choſen 


one 2 the burgeſſes or knights of parliament, and after is taken in 


execution, he cannot have the privilege of parliament; and fo it was 
_ « held by the ſages of the law in the caſe of one F. in the time of 


Henry VIII. and though the privilege at this time was allowed him, 
it was unjuſt. Mo. 57. pl. 163. Dal. 58. pl. 7. Fenk. Cent. 118. Ca. 35. 


election, and before the return of the writ to the ſheriff, with the 
indenture of his election, the ſaid ſheriff arreſted him on a writ of ca- 
pias utlegatum, in an outlawry, after judgment, at the Qucen's ſuit, and 


then his indenture was returned to the ſheriff, On all which matters 


there aroſe two queſtions ; ft, whether the ſaid Mr. F. was a mem- 
ber of the houſe? and ſecondly, admitting that, yet, whether he ought 


to have privilege? Which ſaid matters having been much debated, 
received now the judgment of the houſe, which was, that T. F. was 


by his election a member thereof, yet that he ought not to have pri- 


vilege in three reſpefts Firſt, becauſe he was taken in execution be- 
fore the return of the indenture of his election. Secondly, becauſe he 
had been outlawed at the Queen's ſuit, and was now taken in exe- 
eution for her Majeſty's debt. Thirdly, and laſtiy, in regard that he 
was fo taken by the ſheriff, neither during the ſeſſion of parliament, 
nor in going or returning.” D'Ewe's Journal 518. AAo. 340. pl. 461. 


1 5 486 Part -h Reg. of Writs 646. 


In hi . caſe, as reported by Mr. ſerjeant M. C. FOR | 
cited the caſe of T. ſpeaker, 4th Part of Prynne's Reg. of Writs 678. 
Who was in the time of adjournment taken in execution at the ſuit 
of F. and reſolved on the meeting of parliament, that the ſpeaker 


ſhould not have his privilege ; but they elected another ſpeaker. Ms. 


340. pl. 461. Prynne's Plea for the Lords 397, 398. Exact Abridg- 


ment of Records in the Tower 651. 2E ifs mg. 194, 195, 196. 


en e Alea, as well before judgment as after, were 
choſen knights and burgeſles of the parliament, held in the 35th 
year of the reign of Queen Elizabeth; and the queſtion was, Whe- 


ther ſuch perſons ought to be knights and burgeſſes of parliament or 


not All the judges held that they ought not, and ſuch, outlawed per- 


ſons might be arreſted by a capias utlegatum, notwithſtanding the pri- 


vilege of parliament; and thereupon the Queen commanded, that no 
ſuch perſons ſhould * ſuffered in the parliament houſe. Ander. 293˙ = 


455 ot 


7. 72 being elected a burgeſs of the parliament, two hours after his 
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By fat. 1 3 Geo. 2. cap. 54 No privilege of parliament ſhall be 
ieee to any perſon whatſoever, againſt whom any proſecution 


Jak proceeding ſhall be commenced or had, for keeping any public 
ot common gaming-houſe, or any houſe, room, or place, for playing 


at any game prohibited by this or any other act now in „ 


W exceſhve or deceitful gaming. 

No member of the houſe of commons, acting as a public offi- 
cer, has any privilege of parliament, touching any matter done in 
execution of his office. See Order of the Houſe of Commons of Monday 
27 Nov. 99 and ſtat. 2 & 3 Ann. c. 18. ſet. 1. 

| 


No co-partner in any trade or undertaking i is entitled to privilege'of 
parliament in reſpect to any matter relating to ſuch co-partnerſhip, 
By order of the Tae of Commons pt Friqny 9 April 1742. 


Privilege of parliament does not” extend to high treaſon, felony, 


breach of the peace, or ſurety of the peace. 4 Inſt. 25, Prynne's 4th part 


of the Reg. of Writs, 681, 700, 702, to 716, 731, 737. 913 8145 
1202, 1203. Sc. Comb. 49. | 


By flat. 8 Hen. 6 . F ae as the prelates and cler- 
ey of the realm of England, called to the convocation, oftentimes 
and commonly be arreſted, moleſted, and inquieted; our ſaid Lord 


the King, willing graciouſly in this caſe to provide for the ſecurit! 


and quietneſs of the ſaid prelates and clergy, at the ſupplication of 
the ſame prelates and clergy, and by the aſſent of the great men and 
commons aforeſaid, hath ordained and ſtatuted, that all the clergy 
from henceforth to be called to the convocation by the King's writ, 

and their ſervants and familiars, {hall for ever hereafter fully uſe | 


and enjoy ſuch liberty or defence in coming, tarrying, and return- 


ing, as the great men and commonalty of the realm of England, 
called or to be called to the King! 's parliament, do ene or were 
wont to enjoy, or in time to ann ought to N | 


Tha judges, their neceſſary 8 goods, and chattels, ſhall not 
be arreſted or taken, but in caſes of treaſon or felony, Cromp. Ju- 
18 of Courts 11. 2 Sia. 3 | 


It has been held that N lakes may be arreſted; but you 


muſt proceed e them by he wok Lm. 399. 


The lord mayor of the city of 1 is previleged from all a ac- 
tons duripg his mayoralty, in regard of his office, except it be for 
felony ar treaſon, or actions which concern freehold ; ; this is, that he may 
not be. hindered in the government of -the city, which being the 
metropolis of the nation. is; of higher concernment, in reſpect ol 


— 4 v4 & 4 


the be public, than any man's * intereſt, 2 Lil. Al. 456. 
. I | | By 


| 
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By flat. 50 Kew. 3. cap. 5. Reciting that ** 1 complaint; 
made to our Lord the King, = the clergy of the realm of En ngland, 
that as well divers prieſts bearing the ſweet body of our Gs, Felu 


Cbriñ to ſick people, and. their clerks with them, as otherwiſe, di. 10 
vers other perſons of the holy church, while they attend divine ſer. 1 
vice in churches, church- yards, and other places dedicated to God, c 
| be. ſundry times taken and arreſted by authority royal, and com- ka 
mandment of other temporal Lords, in offence of God, and of the 
| liberties of the holy church, and alſo in diſturbance of divine fer. 
vice aforeſaid: the ſame our Lord the King, who would be for: of 
diſpleaſed if any did in ſuch manner, will and granteth and defendeth oh 
on grevious forfeiture, that none do the ſame from henceforth, ſo A 
that colluſion or feigned cauſe be not found in ny of the galt * 
| perſons of holy church i in this behalf. | 62 


ner, and thereof be duly convicted, he ſhall have impriſonment, and 
then be ranſomed at the King's will, and make agreeable to the parties 


themſelves within the churches by 1 or colluſion. 


on the aforeſaid ſtatutes, where it was held, that they are but an 
affirmance of the common law, and in maintenance of the liberties of 


' arreſted and drawn out, be bound and brought to priſon againſt the 


Dy fo at, 1 Rich. 2. cap. I 5 R that 60 3 prelates do Wil . 
ain that as well beneficed perſons of holy church, as others, 

2 pe and drawn out, as well of cathedral churches. as of 

other churches and their church-yards, and ſometimes while they bei 


attended to divine ſervice, and allo in other places, although they Ml bes 


be bearing the body of our Lord Jeſus Chriſt to ſick perſons, and ſo 
liberty of holy church; Ut i ordeined that if any miniſter of the 
King or others, do arreſt any perſon of holy church by ſuch man- re 


fo arreſted : provided that the people of holy church ſhall not hold 


Lord Coke ſays, <* That be ſaw a 3 in the time of Queen Mary, 


holy chureh, as appears by the preamble of the ſame ſtatutes ; and 


that going, returning, and flaying, to celebrate divine ſervice, the i 


prieſt oug it not to de arreſted, nor any who aid in it.” 12 Co. 90. i, 


 Gilfon' s Codex 10, no Wat atfon's Clergyman. Law, chap, 34. P. 344 * 


If an arreſt be made contrary to the ſaid ſtatutes, ond the perſon 85 
arreſting does preſently diſcharge the perſon arreſted, on pretence of . 
ignorance, Cc. this, will. not excule the contempt in making the ar- 


reſt. Cro. Car. . 1 1 n [ 


It is to be noted, that. the aforeſaid ſtatutes FR OR both to ma 


e and laymen. 2 en Rep. 301. 2 os had Gore. Joc lar 


nnn if ſuch Rs 'be made, the arreſt is FO fo at if a reſ- 4 


os be ee and * any Frans Killed, IVY Killing i is murder 
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Leper Guildford 69, 152. 


| ſuch proceedings. 
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coming from divine ſervice, and it appearing to the court that the 


aid B. had abſconded ſome time before, the court would not diſ- 


charge him from execution, nor puniſh the bailiffs; but had he not 
ſo abſconded, they then would have puniſhed the contempt in the 


bailiffs, 2 Keb. 777. pl. 1. RE 


It ſeems agreed, that the privilege of the court of Common Pleas, 
which Serjeants claim for themſelves, their clerks, and ſervants, ex- 


tends only to inferior courts, not to the courts in Meęſiminſter Hall; 


and that they may be ſued in any of theſe, becauſe they are not confi- 
ned to that court alone, but may practice in any other court. Cro. 
Car. 84. 95. 3 Keb. 424. pl. 23. 2 Lev. 129. Freem. 389. 2 
Mid. 206. Raym. 399. 4 Bac. Abr. 221. North's Life of Lord 


ba: 
It does not appear that gentlemen at the bar are privileged from 
being arreſted, but there are ſeveral inſtances in which they have 
been held to bail, and never any queſtion. was made of the legality of 


— 


The officers, miniſters, and clerks of the courts in Heſiminſter Hall, 
are allowed particular privileges in reſpe& of their neceſſary atten- 
dance on thoſe courts ; they are regularly to ſue and be ſued in the 
courts they reſpectively belong to, and cannot, except in certain caſes, 
be impleaded elſewhere; which privilege ariſes from a ſuppoſition of 
law, that the court, 'or their client's cauſes, would ſuffer by being 
drawn into any other court than that in which their perſonal atten- 


| dance is required. 2 Inf. 551. 4 Inſt. 71, 72. Vaugh. 154. Dy. 


377. a. pl. 30. Crom. Juriſdict. of Courts 11. Gilb. Hit. C. P. 
209, 212. Bac. Abr. 5. 4 Bac. Abr. 4218. | 8 


A clerk of the court ought not to be arreſted for any thing which 


is not criminal, becauſe he is ſuppoſed to be always preſent in court, 


and muſt anſwer the plaintiff there; and therefore he that does ar- 


| reſt him is puniſhable by the court, and therefore ſuch arreſt is ac- 


counted vexatious, which the law warrants not. Lil. Abr. 115. 
Pain. 403. 9 Re 


The right of being exempted and freed from arreſts by proceſs of 
other courts belongs to the Lord Chancellor or Keeper, and all the 


| maſters. Cromp. Turiſdif?, of Courts 48. b. Bohun's Curſus Cancel- 


larie 495. Regiſters, Skin. 521. 


It belongs to curſitors, miniſters, officers,. and known clerks of 
the court of Chancery, and to the menial ſervants of the Chancellor 
or Keeper, and his miniſters and officers. Order of Chancery of 


Tueſday 22d Dec. 5 Car, 1629. Pratt, Reg. in Chancery 284, 


i pl 2 5 rad. 
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2 Ba. 72. And note that that one Dr. B. being arreſted and ta- 
ken in execution on a Sunday in the church-yard or porch, in 
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Praflic of the High Court of Chancery 31, 32. Harriſon's" Chant 
Practiſer 310. Bohun' 9 Cares nen pc} 18. 80 496; Ive Dy, 
py.” 4. 4 48. | 


One of the Fw PR a has W was muell i in «ths court of th 
mon Pleas in an action of debt, and proceſs continued until the wy; 
of exigent ; and the defendant, who was the clerk, did. ſue. out a 
ſuperſedeas quia impropide, directed to the ſheriff; ond afterwards he 
brought his writ of privilege directed to the juſtices there; reciting his 
Privilege in the court of Chancery, and required the :otices to ſur. 
ceaſe; and it was well debated, whether he ſhould have his priyi. 
lege or not; and at laſt the privilege was diflallowed, and the Chan- 
cery clerk was forced to anſwer; for the court was lawfully ſeiſed of 
the plea by the act of the deſendant himſelf, for inaſmuch as he 
did ſue out the ſuperſedeas quia 1mprovide, he did afhrm the Jurildic- 
tion of the court; for every ſuperſedeas quia improvide recites an ap- 
pearance in court for the defendant, by his attorney, and ſhews his 
name whereby it appears to be merely his own fault. Yade a fix 
clerk's privilege pleaded in the F N Hard. 78 pl. 8. Ln 
Juriſdiction of Courts 118. 5. 


If the defendant had not ſued out the ſuper ſedeas 1 the las 
notwithſtanding the exigent has gone forth, yet his privilege had 


becenlowed ; and thereupon divers precedents were produced to the 
court, | 1 1 „ 


. it was then mid, that after the writ of vlt comes to the 
juſtices, they ovght to make out to the ſheriff a ſpecial ſuper ſedem to 
the autlatory, reciting the writ of privilege. Dy 33 b. pl. 18. Ms. 753. 
1038. 85 Harar. 188, 1 Andr. 45. Hard. 117. pl. 2. 


OM eier ſeem bs more entitled to the privilege of being 
free from arreſts than “ counſellors at law; and as to what has been 
ſaid: under that head 1 1s N Wa to this, therefore 0 refer the 
7 e thereto. 5 | 


The privilege which the court indulges their dere with, is re- 
ſtrained to the ſuits only, which they bring in their own right; 


for if they ſue or be ſued as executors or adminiſtrators, they then 


kent common perſons, who have not that privilege; ſo that when 
an attorney is ſued as executor or adminiſtrator, he may be im— 
pleaded in another court; for he is ſued as in another's right, vi. 
in right of his teſtator, and his perſonal privilege i is not applicable 
to him in any other relation, than as he is an attorney of the court 
Lil. Abr. 456.  Gilb. 2 G. i Bae, Abr.-5rt 
Rol. Abr. 275. Pl. 2, 3. Hob. 1 77. Latch, 199. Broun. 
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37, 47. 12 Mod. 316. Ram. 533. Salk. 2. pl. 4, 7. l. 
18 2 Sid. 157. 9 24. pl. e Sau. 20. 25 49. See 39. 
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For the ſaws ee the wits of a privileged perſon, if 5 be 
vichted; ought not to claim the privilege of the court, nor to put in 
bail to the action as her huſband may, if he be arreſted; but her 
buſband muſt put in bail for her; and for want thereof ſhe i is to be 
committed to priſon. 2 Lil. Abr. 2 57. Ney Rep. 68. 17 
Nu. Abr. 517. pl. 2. Vent. 299. Godb. 10. pl. 13. Dyer 
377. pl. 30. Bac. Abr. 111. | 


An attorney ſued as ball has no privilege. Rep. and Caſ. Pract. 
6. P. 64. Keb. Rep. 735. pl. 16. | 


If an officer of one court ſues: an officer of another court, the de- 
fendant ſhall not plead his privilege for the attendance of the plain- 
tif is as neceflary in his court, as the defendant's in his; and ther- 
fore the cauſe is legally attached i in the court where the plaintiff is 
an officer. Gilb. Hi. C. P. 211. 4 Bac. Abr. 5. Geodb. 81. pl. 
95. Brownl. 37. See Hetl. 28. Lit. Rep. 325. 2 Stra. 37 
1141. Suppl. to Barnes 34, 35» 36. Barnard K. B. 182. | 


If a privileged perſon brings a joint action with others, he loſes 
his privilege in this caſe, 3 the others are not officers of the 
court, nor entitled to the attachment, which the court grants to their 


ininillers, Gilb. Hift. 212. Bac. Abr. 5, 191. 4 Bac. Abr. 22.3. 


11 an og be brought 482 5 him and others, he ſhall not have 
his privilege, for he would then deſtroy the plaintiff's actton; for 
the plaintiff muſt ſue the others by original writ, and him by a pe- 


tition to the juſtices; but this is to be underſtood, where the action 


io joint and cannot be ſevered. without doing an injury to the plain- 


tiff, the officer ſhall hase his privilege, Gilb. Hit. 212. Bac. 


Ar. 5, 191. 4 Bac. Alr. 223. Dy. 377. pl. 30. in Marg. 2 
Rel. Ar. 274. pl. 1, 3. 1 Leu. 179. Petr. 288, 2305 3 
alt. 282. Pl. 6. Gamb. 42. 


. for the ſame 2 — in Chancery to officers in the Ex- 
chequer, Vern. 5110 Ca. 239. #4. C 2 Abr. 349. pl. 3. 
This matter was folly cope in an action of rah brought 
in the King's Bench againſt an attorney and another perſon, the attor- 


ney pleaded his privilege, as an attorney of the Common Pleas, and 


concluded, That he does not preſume the court will take cognizance, &c, 


and on demurrer, though it was admitted that the nature of the ac- 


tion was ſeveral, yet the court, in conſideration of the above recited 
caſes, held, that the rule was general, and that the plaintiff was 
| | not 
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not bound to bring ſeparate actions; and thereupon they directed a 
anfever over. 4 Bac. Abr. 222. n 


| If an attorney af the Common Pleas be in cuſtody of the marſhal, for 


want of bail, at the ſuit of A. he may plead his privilege ; fot though 


he be taken on a bill of Midaleſex or latitat, and in a common per. 
ſon's caſe, if he were brought in by ſuch proceſs, he is to anſwer to 
the plaintiff's demand againſt him by bill, and not to the proceſs 
that brought him; yet fince it is a maxim in law, That the law + 
car injure no one, ſuch fictitious treſpaſs to bring the party to appear, 
ſhall never ouſt the attorney of his real privilege. Gilb, Hi. 21% 
Raym. 93. 2 Rol. Abr. 275. Pl. 6. 


I the attorney be in the cuſlody of the marſhal, at the ſuit of J. 


and B. declare againſt him in cu/tody. of the marſhal, he ſhall not 


plead his privilege againſt B. becauſe B. declares colatterally, as he 
is in priſon at the ſuit of A. and as to B. he is truely in the cuſ- 
tady of the marſhal ; for being once ouſted of his privilege at the (uit 
of A. he can no longer attend as an attorney in the other court, 
but is fixed in the Aing's Bench, and therefore cannot, by the ſup- 
poſition of the neceſſity of his attendance, ouſt the plaintiff of his 
action. 2 Rot. Hör. 275. pl. 7. Ray. 135. Salt. 1. pl. 3. 5 Mud. 
310. See 2 Bui. 207. ) âꝶ m. 


An officer ſhall not have his privilege againſt the King; for as the 
executive power is lodged in the King, it would be unreaſonable 
that his court „ which gives relief to private perſons, ſhould pro- 
tet any ſubject from being brought to juſtice for offending againſt 
the laws, which concern the whole commonwealth. 4 Bac, Abr. 
222. Gilb, Hi. C. P. 208. gets, 5 | 


In an action gu: tam for continuing ſheriff longer than a year, 
the defendant pleaded privilege as an officer of the Common Pleas, The 


plaintiff demurred; and it was agreed, that as the King is party to this 


action; if the plaintiff entered a retraxit, yet the King may pro- 
ceed ; which was allowed by the court. Then where an action is 
ſued by the King the defendant ſhall not have privilege, for privi- 
lege is not good againſt privilege ; and of that opinion the court 


ſeemed to be. Ray. 27. 3 Salk. 282. pl. 7. Comb. 319. Fortſe. 


Rep. 342. Skin. 542. pl. 10. 3 Lev. 398. Lutw. 193. Lil. 
„ 7. . f e 


One F. an attorney, having attended the prothonotary, on taxing 
coſts for not proceeding to trial in this cauſe, on his return home, 
was taken in execution on a capias ad ſati:faciendum, iſſuing out of 
the court of King's Bench on which he moved the court that he 
might be diſcharged. They ſaid they could not diſcharge him from 


* 


41811 


the 
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the motion, 89c. the court made a rule for the officer ind the plain- 


tiff in that action to ſhew cauſe why they arreſted the ſaid F. and 


why the goods pledged with. them for his enlargement, ſhould not 
be returned. On ſhewing cauſe, it appeared that F. had volunta- 
rily given the goods to the plaintiff in that action. The court or- 


dered the rule to be diſcharg ed. Prack. Reg. C. P. 40. | Bar I 


138. 225 and Caſ. o Prat. C. P: 404: 


The fame rule was made on an attorney's being taken in execu- 
tion, whilſt he was attending the execution of a orit of inquiry. 
Pratt, Reg. C. P. 41. Hey I 37: yy and Caſes. of . 
G. P. 102. [ | 


Obe G. H. an attorney, baba in Serjeant's Inn, waiting to at- 
tend Mr. juſtice F. on a ſummons, was prevailed by an agent for 
one of his creditors, under pretence of buſineſs, to go with him to 


| - coffee-houſe in Chancery Lane near Serjeant's Inn; where, after the 


hour for the attendance at the judge's chambers was expired, he was 
arreſted. It appeared that H. had left his clerk in the judge's: cbam- 
bers, with directions to call him when the judge was there and at 


leiſure, On which the court ordered H. to be A . 


278. Rep. and l of Prada, 9 * 


The ſaid E. was diſcharged, being taken in execution at the 2 
ob 3 white he was attending on a motion, Ko. and 


| 


"ta ee attending bis client O affairs at H. niehr Hall, be- 
ing arreſted on an attachment for contempt, in not paying money 
according to a rule of court, was diſcharged. Prat. Reg. C. F. 


50. Rep. and * Prat. G. P 60. 


| . 


A ſuperſedeas to a n where the defending was taken; 10 d, | 
becauſe he could not put in bail to the action which was laid da 
5000. he ſuggeſted he was an attorney of the court, and claimed. 


bis privilege to be ſued by bill; and by the court he was diſcharged, 


and a ſuperſedeas awarded, without being brought up by habeas cor- 


pus out of the country. 2 Keb. 338. pl. 2. Lil. Abr. 194. 
Lutw. 365-48 8 Keb. w_ 78. Mad. 80. pl. 3a. 2 Lu. $55* 


N 


A Filncer of the court of King 1 was arreſted, and he moved 
to be diſcharged on common bail, becauſe of his ivildeys but it 


| 


appearing to the court, that he was very much indebted, they did 
not think proper to grant him his motion, but ordered him to put in 


bail to the ſheriff, and _ his ne as he could. Til. Ar. 


189. 2 did. 164. pl 3 
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Asqadtii that an n attorney” s clerk has no 3 Corb, 12. 


27. * .. 
\ Whether a e s clerk. Stra. 546. See Vmntr. 25 


3 Salk. 283. pl. 8, 10, 11. Stra. 191, 192. Barnard, K. 
2. 141. 4 Bac. 225. Barnes 280. Rep. and Caſ. of Pra. C. 


P. 104, 105. Forteſ. Rep. 341, 342. 
Nor a filacer's clerk. 2 Lil. Abr. 456. 


The clerk of the clerk of the pells ſhall have privilege, Cont, 
* 


So ſhall a clerk in the Fiir of the 1 brevium. Cro. Car. 11, þl, 
. Lil. Abr. 116. 3 Lev. 343. Sid. 74. pl. . 


: 80 ſhall the curſitor O clerks i in Chancery. Skin. 421. 


3 the attendants of their officers, that they ſhall not be 


bus it muſt be ſuch ſervants as are neceſſary to them in their attend- 
ance, for they mall not have =, e for any others Gilb, 
Hit. C. P. 21 3. BE: 7 | 


The plaintiff may reply, that the defendant is not the ſervant of an 
officer of the court ; but that he is a huſbandman in the country : 
traverſe, that he is a ſervant to the er on his attendance to the 
court, Gilb. Hit. ibid. | 


Per curiam. If an officer commence a ſuit here, no privilege i in any 
other court ſhall prevail againſt him; becauſe his attendance here is 
requiſite, and his privilege here is attached firſt by commencing his 
ſuit: and herewith all the preſidents agree. Hard. 305. pl. 2. Ibid 
50 7. * 281. 8 2. See 396. "Salk. 194. 


Where an officer or miniſter of the Exchequer is one of the parties 
in a perſenal action, he ſhall be ſued in that court; becauſe his ab- 


ſence might hinder. the King s affairs, 2 120. 551. 


In a joint action it is otherwiſe, Vern. 24 b. . 759 15 
Cal. Abr. 349- pl. 3. March. Rep. 149. = x23. Wo ; 


& 


* 


Nor the alerk, of the clerk of the crown office. 2 Show. Ry, 


Hm 399. Holt 589. 2 Raym. 869. 7 Med. 97. Salk. 4. p. 


Nate. The courts not only privilege their own officers, but 


leaded but in the court where their maſters are attending; 


A ſerhatlt to a miniſter or officer of. the cbukt eng no privilege J 
againſt a privileged pet ſon elſewhere, Hard. 305. Pl. 24 v0. 
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An auditor of the 8 an bie fervants, ae of the 


Treaſury, garter king at arms, the receiver general of the revenues, 
the clerk of the remembrancer, and an attorney of the Exchequer, are 
entitled to the privilege of this court. Hard. 164. pl. 3. 2 Show. Rep. 
299. Pl. zor. Order of the Houſe of Commons, of Monday 27th Nov. 
1699. Stat. 3 & 1 78 Ann. e. 18. A 1. * and 28880 oe Pratt, C. 9 


— — neneenmemawgycnen 


— —_ 


Any Man hat has A ſpecial privilege i in ad court, as as: carat; 
cer of the court, or as an attorney, - ſhall have his privilege againſt 


the King's debtor ; becauſe the privilege of a man as cy is but a 


— 


general rer Hard. 365. pl. 2. 


Note. This privilege was only for the will a the King, which 
is now diſuſed, and 'a writ of Jo minus is no more than a common 


action i in this court. KL Salk. 28 1. 


i Pp 4 been beld, that the e of the navy is inflanty'« on entering 
into office an accountant; and that an accountant's privilege will hold 
againſt a ſpecial privilege in another court, as an officer of the court 
or otherwiſe, though it be not alledged that ſuch an accountant is en- 
tered on his account; for that eyery accountant may be attached by 
the court to make up his accounts, and muſt attend for that purpoſe 
from day to day, and the King has intereſt in his attendance. 3 Salk. 


B98: Ph. 2. Herdr. 365. pl. 12270 


If an accountant has finiſhed his actount, tint reduces it to. 2 debt, 
he ſhall have no Privilege but as a general debtor. Harar. 365. N. 2. 


The ing," by writ of e might protes his debtor + from 
being ſued or attached, until his debt was paid, No 


By frat. 25 Ed. 3. c. 19. the ocher creditors may have actions againſt 
the King's debtor, and proceed to judgment; but not to execution, 
unleſs they will pay the Kivg 8 Mig Sc. Cu. Lit. 131. ö. Ce. 


Jac. 477- 3% 89s: 
By fat. 12 e 13 W. J. 3. No 1 ſuit - HR 


judgment, decree, proceeding in law or equity, againſt the King's 
e and immediate debtor, for the recovery of any debt origi- 


ny and immediately due unto his majeſty, or againſt any aceoun- 
tan 


or perſon liable to render any account to his majeſty, for any 
part of his revenues, or other original or immediate. duty, or the 


execution of any ſuch proceſs, c. ſhall be zmpeached or delayed by 
privilege of parliament ; yet ſo that the perſon of ſuch debtor or ac- 


countant, being a peer of this realm, or lord of parliament, ſhall not 
be liable to be-arrefled; or, being a member of the Houſe of Commons, 
ſhall not, during the ne of privilege, be e Wc 255 ſuch | 


enn i | 
| By 


20 33 1 


mm " Dutyol of t ander r Sherll. 


B/ the ſame flat. ſee. 2. Any action or ſuit may be commenced and 
proſecuted, in any of his majeſty's courts at Weſtminſter, againſt any 
officer or perſon employed in the revenue, or any other place of pub. 
lic truſt, for any miſdemeanor or breach of truſt relating to ſuch 
p'ace of truſt, or any penalty impoſed by law to enforce the due exe. 
cution thereof ; ; and that no ſuch action, ſuit, or proceeding, al. 
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though .. ch officer be a peer of the realm, or lord of parliament, or 


of the Houſe of Commons, or otherwiſe entitled to privilege of parlia. 
ment, ſhall be ſtaid by privilege. Stat. 2 H 3 Ann. feat 1. Order of 
* Houſe of Commons, of Monday 27th Nov. 1699. 


Det nothing in this act ſhall ſubject the perſon of ſock officer, be- 
ing a peer of this realm, or lord of parliament, to be arreſted ; but 
'that-all-proceſs ſhall iflue againſt ſuch officer or perſon, being a peer 
of this realm, or lord of parliament, as ſhall have iſſued againſt him 
out of the time of privilege : nor ſubject the perſon of ſuch officer, 
being of the Houſe of Commons, to be arreſted during the time of pri- 
vilege: and againſt ſuch, being of the Fouſe' of Commons, ſhall be iſ- 
ſued ſummons, and diſtreſs infinite, or original bill, ſummons, attach- 


ment, and diſtreſs infinite, which the bs courts are Impowered | 


to iſſue, until they 6 


Holt, chief juſtice, was not ſatisfied that the privilege of the clerks | 


of the Exchequer was due to them of common right. 


Cheparalions or bodies politic, or public companies, whe ſole 
or aggregate, cannot be arreſted, as the King, a biſhop, | parſon, 


mayor and commonalty, dean and chapter. 10 Co. 29. 5. Co. Lit, 
250. 3 Inſt, 202. Wod's Inſtitute of the Laws of England, 5. 4. . 


p. 596. of edit. 1763. Salman's Readings upon the Statute Law 11 5. 
Bobun' s  Inflitutis Legalis, edit. 1732. P. 108. Mod. 164. 3 Salk. 46. 


A capias ad reſpondendum does not lie againſt defendants who are ſued 


in a corporate a but ſuch proceſs is e 4 and void. 


2 Barnes 328, 999- 


A defendant coming to give ſecurity of the peace, ( if it had been 
to have ſworn the peace, the arreſt would have been allowed) was af- 


terwards arreſted in court, on an . of falſe Jpn Rene, | ay 


had bis privilege. Comb. a 


1 The Jefendant had a 8 a in par B. 8 1 was 3% h 


tiff, and one B. U. defendant; and in that he was ſerved with notice, 
that the preſent plaintiffs, who were two bailiffs, would juſtify as 
bail; and one of them ſent him a letter, that if he had any-thing to 
ſay to them, they ſhould be at the coffee houſe next /e/tminſler- Hall 


gate, the morning they ſhould juſtify. The defendant attended the 
motion accordingly; and as ſoon as they had juſtified, and the defen- 
dant went out with them to /// * date, they * him 


to 


— 


42 
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u be charged with an addien at their ſuit, for 100 J. On this matter. 


* 4 „ 


the defendant moved now, that the plaintiffs might anſwer the mat- 


ters of the defendant's affidavit, for 


arreſting the defendant when he 


was attending the buſineſs of the court; and the court made a rule. 


1 


| :ccordingly. Barnard. Rep. in K. 


court had gone ſo far as to releaſe 


| have been taken on when attending 


but it was not known they had don 


B. 251. ; 


On motion to diſcharge the above rule, it was allowed that the 


perſons from arreſts, which they 
the buſineſs of their own ſuits, 
e this in any caſes but where the, 


application was freſh before putting in of bail; whereas, in the pre- 
ſent caſe, the defendant put in bail directly, and by that has ſub- 
miited to the juriſdiction of the court, The court ſaid, in the pre- 
ſent caſe the plaintiff had a plain deſign in taking advantage of the 


defendant's attendance on his for 


er ſuit, and premeditated ſcheme. 


in getting him here by the letter of one of them writ to him. Ac- 


cordingly they thought the attachment ought to go; but, on the 


plaintiff's agreeing to deliver up the bail- bond, and pay the coſts, the: 


202. 


court only. ordered the attachment to lie in the maſter's. hands. Bid. 


-The defendant was arreſted, on his returning from an attendance 
in court upon the juſtifying his bail; Serjeant V. moved, that he 
might be diſcharged : and it was ordered accordingly. Pract. Reg. 


C. P. 341. Barnes 17. Suppl. to 


A capias ad reſpondendum indorſed 


deſendant, he, before the return, 


Lil. 22. pl. 3 | 


for bail being iſſued againſt the - 
and before he was arreſted, put 


in bail before a judge, and gave notice thereof to the plaintiff *'s at- 


torney; but he not regarding the n 


otice, cauſed the defendant to be 


arreſted, who being in cuſtody, moved for a ſuperſedeas ; which, on 


a rule to ſhew cauſe, was granted; 


plaintiff not having excepted to the 
dee ibid, 85, 


H. after his attendance in court 


cet, in a coach, from Weſtminſter 


the court being of opinion, the 


bail within twenty days after no- 
tice, the bail ought to ſtand. Pract. Reg. C. P. 50, 51. Barnes 82. 


| : 


on his cauſe, went, about three 


to Chancery Lane, with his ſolici- 


tor and others, to give inſtructions for a procedure in the cauſe ; and 
there continued till ten or eleven o'clock, and then was arreſted by 2 


a bailiff, on a capias ad fſatisfaciendum, on a judgment on a ſcire faciats, 


on a judgment 2 him in the Common Pleas and now it was. 


moved, that he 


ould be diſcharged ; for each party has privilege tg 
attend his cauſe, Mod. 66. pl. 13. 2 Lil. Abr. 492. and, if 


be be arreſted in going or returning, it ſhall be conſidered a contempt 
of the court, on which the officer ſhall be puniſhed, and the party 


1 
' 
8 1 
! 
: 


diſcharged ; but it was not allowed: for here it does not appear, that 
here was Any contrivance by the defendants, or any concerned in 


de cauſe, to procure this arreſt, in which caſe the court perbaps 
| 
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will mas its Dowd againſt the procurors 3 fior does it dppear; that 
the officer knew he had attended his cauſe at Męfminſſer; for his 
warrant was dated before the arreſt, and there was another ca. .. 
taken out in Trinity term preceding, returnable in London, where the 
action was brought, and a feſſat cap. afterwards in Londan the firſt 
return of this term, before the ca. /a. on which he was then taken; 
and the arreſt here was not on his attendance on that cauſe, but he 
had continued many hours in another place; and, if the court ſnhould 
diſcharge him, how ſhall the ſheriff be defended it an action for 
the . Brownl. I5. 


Where æ man went to cont an nd a in the King' s Benth, 
and was arreſted in his journey; the court would not diſcharge him, 
for he went of his own head; and there i is a difference where a man 
attends on the court by proceſs, and when not. Com. Rep. 411. 


When a bee complains to the court of X. B. of a miſcdenteanor, 
and it is adjudged his complaint is vexatious, the court will not alloy 
the privilege of protecting: him returning. 11 Mod. 79. pl. 1 13. 


Where a man was going from court, where he ha” been to con- 
feſs an indictment for an aſſault, and 'the plaintiff in an action for 
the ſame aſſault gets him arreſted, the court would not grant an at- 
tachment, becauſe there was no affidavit charging him to have had 
notice chat he was going there for that purpoſe. 6 Mod. 90. 8 


One tat was coming into the court of K. B. to attend on bis 
| cauſe; was arreſted as he was coming, and was forced to put in bail; 
but, on a motion, and making it appear to the court, he and bi 
bail were both diſcharged: and the party that arreſted him had been 
| alfo puniſhed, had he not pretended that he knew not the part 
came about his buſineſs depending in the court; for the doing of this 
was deemed an affront to the court, as well as an Oy to the party 


arreſted. 2 Lil. Abr. 455. Golgd. 335 34. pl. 8. 


Note. In this caſe the defendant muſt appear in perſon, that th 
court may examine him, and that they may be ſatisfied on his oath, 
that he was either proſecuting or defending ſome ſuit Rains in that 
court, when he was 3 Git. Hi iN. C. P. 207. i 


The defendant coming to execute a cöhichan; was arreſted and 
he brought an habeas rorpus cum cauſa to ſet him at Iberer Prad. 
Er. Chan. 289.  Bobur's Cufe Cant. 6 1 18. P. 496. 0 


A plaintiff was arteſſed when he came up to eximink ithelſes and 
Was diſcharged by a writ of wand of privilege. TY Nx. Clan, 
259 . Cal. c. 18. Pp. 496. 


Ii 


Ca. 40. 58 


The plaintiff being a butcher, brought an action againſt one F. 
_ credit, and that -ſhe was the debtor. The trial ended on Friday, 


bol protecting a witneſs in going and returning from the court, that 
an attachment might ifſue againſt the plaintiff and bailiff; and it was 
proved, that the /atitat was not delivered to the ſheriff till the day of 
the arreſt. On the other fide it was inſiſted, though a witneſs ſhould 
have free liberty of going and returning, yet that did not extend to 
as long, a time as ſhe thought proper to take; that Portſmouth was 
but twenty miles from Mincheſter, and the defendant might have been 
at home much ſooner; that ſhe was an old Woman who lived in a 


| If a proceſs has iſſued againſt an huſband; in coming to defend the 


ſame, the wife ſhall have Ken as well as the huſband; for they 
are conſidered as one perſon in law, and the wife cannot anſwer with- 
out her huſband, . Dy. 377. 4 36... 0 „„ 71 capa A 


6 * 


It the court gives either the plaintiff or defendant leave to inquire; 2 


after evidence in any cauſe depending. in court, and he is arreſted, 
he ſhall have privilege ; but it is otherwiſe if he goes without the. 
permiſſion of the court. For the court will then prefume it to be 
only an excuſe to get free from the arreſt. Gilb. Hift. 208. 


The ſame; if one, on the day he has been attending his cauſe, be 


| arreſted at ten o'clack at night, by one no way engaged in the cauſe, 


he ſhall not have privilege, Gill. Hift. C. P. 207, 208. Com. Rep. 
411. P. 170, 117. i „ | - 
Tf A. has a ſuit, againſt B. 1 | C. B. and afterwards B. is arreſted 


in an inferior court, when he was not coniing to or returning from 
the defence of his ſuit, he ſhall not have privilege, Tenk. Cent. 172. 


| 


| Natt, The courts not only protect the perſons of their attendants, 
but likewiſe all thoſe things that are neceſſary for their journey, or 
the defence of their ſuits; but not merchandizes or goods for ſale or 


trafic. Gilb. Hift. C. P. 208. 


One that is ſubpœna'd for a witneſs may have a writ of privilege, 
to protect him from arreſts in going or returning. For fince they 


are obliged to appear by proceſs of the court, they will not ſuffer 
any one to be moleſted, whilſt he is paying obedience to their writ. 


for meat delivered into his family; which being carried down to, 
Wincheſter aſſtae, F. brought the new defendant B. an old woman 
who lived in the houſe, to ſwear, that the meat was ſent in on her 


about four in the afternoon; and on Saturday, about ſeven, as ſhe was 


going home in a coach ee e, the plaintiff arreſted her by a 
latitat, for the ſame cauſe of action: and it was moved, on the ground 


©» » 'garrely 


| 
| 
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garret, who was never to be met enk, m. was brought down mere 
* to 2 the PRO: out of his debt. FF 


The court Gd” that the icht muſt 3 a Penshenie Lime to; 
return in, and though one day was the leaſt that could be allowed; and 
that they could not try all the niceties of delays that might poflibly 
happen; and whereas it was ſaid at the bar, that in Middleſex, if a 
witneſs returning from the fittings, loiters by the way to drink a pot, 
his protection is determined; as to the latter reaſon, the court ſaid, 
that made againſt the plaintiff, by ſhewing a deſign. A rule was 


made for an attachment, but afterwards the parties agreed. Gb, 


62. 308. 2 Stra. 986. 4 Bac. Hor. 226. Og Bop 164. 


The court was mod: to diſcharge one 0. that, was ids as Abe. 
was attending the court, to give teſtimony as a witneſs in a cauſe, 


and for an attachment againſt the parties that did arreſt him. Roll, 
C. J. ordered a writ of fſuper/edeas, and that they ſhould ſhew cauſe 


5 an attachment ei not be Hey by gn erer . 1 | 


Sty. 305. 


If a witneſs, coming to teſtify in a cauſe in Ai wes, be nel 
ia London, by one knowing the cauſe, he has no remedy but. by ha- 
Beas corpus, to examine and deliver him thereby; but if there be any 
contempt by the officer, Cc. an attachment may afterwards be 


awarded againſt him; for they are as well to have privileges as the 


Parties. Law of Evid. 29. * 47. Keb. Rep. 220. * 28. 


In the caſe betwitt Cremeell the Protector, nd: 8 PR privi- 
lege of the court was prayed, and granted, to protect a witneſs from 


being arreſted in coming or going from the court, who was to give 


evidence for the Protector, on an indictment of * bigh-treaſur * 
againſt S. 2 Lil. 456. 492. 


As jurors : are ſummoned by tbe a < the court, they are 
equally obliged to appear as witneſſes; and therefore are no more to 
be moleſted, while they are obeying the commands of the court, 
than witneſſes, parties to ſuits, or other attendants on the court, 16. 


No attorney ſhall preſume, at: his peril, to. make or cauſe to be 


made, any precept or writ with an ac etiam, Sc. againft any heir, 
executor or adminiſtrator, or in any caſe where, by the cuſtom of 
the court, ſpecial bail is not required. By rule of court of Mich. 
term © pou 2; rule 2. K. B. and of Mich. term 1654, C. P. jobs 12. 


2 4 heir, ſued as ſuch, ſhall no more * held to bail tha: an ex- 
| ecutor, 12 Mud. SIT. 2 Lev 204. 7. Jo. 82. Db. 803. pl. 3. 


An executor or iet ſhall not be held to o ſpecial boa. 7 — 


cauſe the demand | is not on the ans but the thing, viz. the 92 of 
2 the 


. 


th 
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the dead, unleis there 3 0 fuggefed; for in ſuch caſe he 
| may be arreſted. Lev. 39 * Salk; 98. pl. 4. 3 Bul N. 317. a 


An executor is not to be held to bail on the ſurmiſe of a devaftanit. 
Var. Ja... But ſee S. P. ruled vtherwiſe: on motion, Ventr. 355. 


If an habeas corpus be returned into any of the courts above, though : 
the ſum be under 10/. they will hold the defendant to bail, that fo 
the plaintiff may not be in a worſe condition than he was below, 
where the defendant was held to bail; but in caſe of an executor or 
adminiſtrator, or heir, no bail is required; even on an habeas corpus. 
Lev. 268. Sid. 418. pl. 2. 2 Keb. 512. pl. 4. Salk. 98. pl. 4. Hell, 
72. Lev. 245. | 


They ought not to bed hos bid to bail below, Ir , 
ing cheir uwn. Gilb, Hit „ 37. Keb. Rep. 89. pl. 67. 


3 or F ſhall not find ſpecial bail for the debt 
of the teſtator, though the debt be for a great ſum, as 30, ooo. or 
more; for it is not their debr, nor ſhall their bodies be liable to exe- 


cution for it. 2 Brownl. Rep. 293- Telv. 53. 


An adminiſtrator who brings a writ of error, on flat. 37. c. 8. 
ſhall not give bail, though he is not exempted by the a 4 Mad. 
245. Cro. Car. 59. pl. 3. Cro, fa. 3 350. 8 2. Lit. Rep. 3. 


If an adminiſtrator 13 a 5 of error on a judgment of his own | 
goods, on a devaſlavit alledged ; by the whole court—He ſhall find bail, 

| becauſe, being charged here with his own goods, it is not like the caſe 

where an adminiſtrator is charged with the goods of bis teſtator; but 


W here it is as if he were charged in bis own right, Lev. 345. Sid. 368. 


Ml. 4 . 2 Keb. 371. pl. 28. Lev. 29. 


On a motion in the treaſury to diſcharge the defendant's wife, 
taken on meſne proceſs without the huſband. Aajudged, that ſhe 
ſhould be diſcharged on a common appearance; for otherwiſe it might | 
be in the power of an huſband to ſet up feigned actions againſt his 
wife, and keep her in continual impriſonment; but in caſe both 
huſband and wife had been taken, then both ſhould be held till bail 
be given for both, for otherwiſe a woman might marry a priſoner, and 
thereby might defraud hey nn. Rep. & Caſ. of Pract. C. P. 117. 


Barnes 59. 


3 1f a married woman be arreſted, and the marriage is clearly made 
out, the court will order a commmon appearance; but in this caſe 
the Ae appeared to have acted as a ſingle woman for twelve 
Weary which, made the. matter doubtful, Barnes 30. | . 
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11 2 married woman be arreſted, let hs oe Ls action 135 Sheet 1 
will, ſhe ſhall be lege on common * Latch 224. 


Ik the hbſbaod be arreſted, he ſhall not be) lien by giving 
bail for himſelf, without giving it for his wife likewife, 6 * 7 


Keb. 198. Pl. 194. 


14 married woman Nada 2 bond; and being contfies 5 — to 
5 on offdavit made that ſhe was covert, and entering her ap- 
pearance, the court e her without bail. 1 1712 210, 


125 216. 


Sy aQion of trover "ol 1 n was brought maid huſband and 
wife, and the wife arreſted. Twiſden C. 2 — The wife ewe be diſ- 
ne on common bail. Mod. . 5 


Adtion 1 was brought ien hs heſbard: and wife, for a battery 
done by the wife ; the huſband was a priſoner in the King's Bench be- 
fore the action brought, and the plaintiff delivered a declaration to 
the turnkey of the priſon againſt the huſband and wife for this 
| battery ; and, on rules given to plead, judgment was entered by 
ſay nothing—againft both, and the wife taken in execution, It was 


moved, that this was irregular; for, on delivery of the declaration, 


the huſband ſhould have filed common ball for ras 268 Ris 1 
who ſhould have appeared for them. ns 


Hl C. J.— The hon ought to have ſued out proce apainſ 
the huſband and wife, and the ſheriff ſhould have returned not to le 
Found for the huſband, and taken th# body for the wife; and then, on 
common bail filed for her, there might be judgment againſt both, 
Tt was objected, if there be proceſs againſt huſband and wife, and 


tze ſheriff return not found for the huſband, | and taken as to 


the wife, ſhe ſhall be diſcharged. To which Holt anſwered, No; 

ſhe ſhall not be diſcharged but on common bail, and then new 
proceſs ſhall go againſt the huſband, with a fame day given to the 
wife. And becauſe no bail was entered for the wife, the judgment 
was ſet afide. * Afterwards, in another caſe, Holt C. J. held, if an 
action be brought againft the huſband and wife, and the hufband is 
arreſted, he ſhall give a bail- bond for the appearance of him and his 
wife, and muſt put in bail for both; but if one bring an action 
againſt the huſband only he cannot declare 2 the huſband 15 
wiſe. Salk, 114. pl. 3. Comb. e 9 


4 


If a Jatitat goes forth an the bufbund as wiſe, and the huſ- 
dic only i is taken, the huſband ſhall find furety for himſelf and his 
wife, or otherwiſe he ſhall lie i in prifon until he find bail, as well 
for his wife as for himfelf; and it was ſaid, that this has been the 
uſage of. the King's Bench for the * of fry years.”  Golafb, 127. 


A huſdand 


Fs. 19. 
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perſedeas, on ä a common We 2 Barner 74. 


Stra. 1167. 


by T. D. The, wife was arrefted, but the huſband could not be taken; 


it were a great miſchief that a married woman ſhould intermeddle, 
and merchandiſe, and procure goods into her hands, and the huſband 
| abſenting himſelf, or keeping in his houſe, there ſhall be no reme- 


| and the reaſon thereof may be alſo, becauſe the huſband is to put in 


12 Mod. Rep. 444, 445+ Leon. 138. 


them, were indebted for board, cloaths, jewels, Oc. provided for 
the wife; the defendant, the buſband, an infant, moved for a com- 


er r 2 4 . 2 * 8 7 7 
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153 


A huſband 8 8 were a 9 a 1 due from the wife 
while ſingle; bail above put in for both, and both rendered to the 
Hlert in . of bail. On motion to 2 the wife, detain- 
ed by me e not in execution; adjudged, that if the wife had 
been arreſted before the huſband, ſhe Mey have been diſcharged on 
common appearance; after the Ended is arreſted, ſhe cannot be ta- 
ken into cuſtody again. Rule to diſcharge the wife by writ of u- 


In an action of trover againſt huſband and wiſe, and judgment and 
execution againſt both, the court refuſed to diſcharge the wife out 
of cuſtody, unleſs it could be ſhewn that there was fraud and _ 
ſion between the Faint and * huſband, to keep her there. 


-& huſband and wife were artefled for the debt of the wife only 
when ſole, and the court diſcharged her, and ſaid the huſband muſt 
lie till be puts in bail for both, 2 Stra. 1272. 


2 * % 5 * 
— ” . oy 
1 1 2 2 FP 4 - * * 
1 1 a B n — . DD” TEES „„ 
1 aa — — — * r ²˙Ä 
— —— ... (ny 


A latitat was ſued out againſt 7. S. and A. S. huſband and wife, 


the ſheriff: returned 7 have taken the body, for the wife, but not to be 
found, for the huſband ; the wife herſelf did not appear for the huſ- 
band. The queſtion was, What ſhould be done in this caſe? And 
it was held by the court, that nothing could be done unleſs bail was 
put in by the huſband; for the wife without the huſband can- 
not be ſued, nor can put in bail; and againſt the huſband, unleſs 
he be firft taken, and put in. bail, there cannot be any declaration. 
And therefore, in this caſe, in regard. the plaintiff cannot declare, the 
wife was diſmiſſed. And it was ſaid, that he ought to ſue them by 
proceſs of outlawry, and by that means he might have a remedy ; for 
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dy againſt them: and although it was alledged, that the courſe has 
been in an information of recuſancy againſt huſband and wife, that 
the huſpand appearing has been compelled to find bail for himſelf and 
his wife, it was anſwered that it was at the diſcretion of the court ; 


bail when ſhe appears, and the lofs only lies upon him. But this rea- 


ſon will not hold where the wife only is arreſted. Salk. 115. Cro, 
Jac. 445. Cro. Char. 58. pl. 2. Lit. Rep. 18. Sid. 20. Pl. 2. 


A plaintiff made affidavit for bail, that the defendants, or one of 


mon appearance. The court — chat if an infant marries a woman 


* 


12 "Duty of ee Sheriff. 


of full age, RY is liable to her debts; but thought the plaintit'. af. 
fidavit not ſufficiently certain. On which the plaintiff had leave to 
make a new affidavit, and explain what was due before the defendant 
the wife was of age, and what after ; and whether the debt or any 
part, became due before the marriage, or after, and the plaintiff made 
a new affidavit accordingly, and the ſum for which bail was to be 
given was moderated at a Judge's chamber. 2 Barnes 72. Prob, 
Reg. 72. C. P. 224. | 


Mete. An infant may he arreſted for neceſſaries, 
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By flat. 5 Ges. 2. chap. 30. ef. 5. Every bigkrifpt ſhall be fr 
from arreſts in coming to ſurrender to the commiſfioners, and from 
the actual ſurrender for forty-two days, or ſuch further time as ſhall be 
allowed to finiſh his examination, provided ſuch bankrupt was not in 
1 r at the time of ſurrender. 5 


wo „ 2A Poa 


By a. 1 If any bankrupt, who malt have ens his certif. 
cate, ſhall be taken in execution, or detained in priſon, on account 
of any debts owing before he became a bankrupt, by reaſon that judg- 

ment was obtained before ſuch certificate was allowed, it ſnall de 
law ful for any one of the judges of the court wherein judgment has 
been obtained, on ſuch bankrupt's producing his certificate allowed, 
to order any ſheriff or gaoler who ſhall have ſuch bankrupt in hi 
7 cuſtody, to diſcharge ſuch bankrupt without fee, = p 
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By /e#2. 47. All actions and proceedings i eben for cauſes and t 

matters arillng before the time of the bankruptcy, of any ſuch bank- t 
rupt as above ſaid, are diſcharged againſt him, and his bail ſo ob n 
_ taining ſuch certificate ſo allowed as aforeſaid, ' 


By ſect. 7. In caſe any baakrips ſhall be ens proſecuted 1. 
1 impleaded, for any debt due before ſuch time as he became bankrupt, 
be ſhall be diſcharged NOS: common bail, 


This flat. extends not to debts due to a 1 as executor, 
but it is for this particular reaſon, becauſe they are appropriated to 
Es the teſtator's debts; and if they were aſſigned, it would be wrong, 
\ viz, a devaſlavit + and it being objected, that it extends not to debts 
due to the bankrupt jointly with an other, it was anſwered by Lord 
Cb. J. Parker, in delivering the opinion of the court, that the cal: 
cited for that purpoſe from Leu 17. is not determined. "WA riß. 
254. 10 Med. wor, 445. Gilb. Caſ. 323. 
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| A defendant 88 produced his eine as 2 i allowed 
and confirmed, moved for a common appearance in this action, which 
was an action 72 debt on bond for payment of money by inſtalments, 

1 ſome of which were not nes. till after the . : ic 
g que 108 


K 0 


r not? After the i default of payment, the bond is forfeited, and 


135. 
queſtion was, Whether this be a debt diſcharged by the certificate, | 


the penalty is the debt in law, The court will not enter nicely in- 


to the matter on bail or no bail. Rule for common appearance. 2 


Barnes 82. 


An action was brought in 1748, by C. the original plaintiff againſt 


© the original defendant ; ſoon after which &. became a bankrupt, and 


obtained his certificate allowed and confirmed: notwithſtanding which 


the bail-bond was put in ſuit, in the ſheriff's name, againſt S. the 


preſent defendant, one of the bail; and, on his application, a rule 
was made to ſhew cauſe, and afterwards abſolute to ſtay the proceed- 


and his certificate was allowed; but being taken into cuſtody for non - 
payment of the rent ſince, he moved by counſel to be diſcharged: 


but the court would not grant it, and forced him to put in bail; for 
they ſaid, the act of parliament did not make void the contract be- 
| tween him and his landlord. 7 Vin. Abr. 129. pl. 2. 


A note was given on a day, promiſing payment a year after; the 
perſon who gave the note became a bankrupt after the note was gi- 
ven, and before the day of payment; and the queſtion was, whether 
the bankrupt being diſcharged by /at..5 Ann, c. 22. and 5 Geo. c. 30. 
this note was diſcharged ? And by three barons, againſt Price, it is 


A defendant and his partner in trade had a joint commiſſion of 


bankruptcy taken out againſt them, under which they obtained a 
certificate. The plaintiff was a ſeparate creditor, and had obtained 
a judgment before the act or commiſſion of bankruptcy ; and having 


now the body of the defendant in execution, the court was moved to 
diſcharge him, upon the authority of Howard v. Poole, 2 Stra. 905. 
2 voi, Gen. Sy/t. Bankrupts 251. Law for and againſt Bankrupts, 


p. 289. Dav. Law of Bankrupts 431. Where it was held, that a 
ſeparate creditor might come in under a joint commiſſion ; and alſo 
on Eg. Caſ. Ar. 55. 2 Fern, 707. 2 Hill. Red. 500. and the court 
diſcharged him accordingly. 2 Str. 1157. 3 Will. Rep. 24. Bar- 


nard. Rep. K. B. 469. Fitz. Gib. 251. 


Ik there be two partners, and one of them becomes bankrupt, 5 
and, on a feparate commiſſion being taken out againſt him, his certi- 
ficate is allowed, this does not only diſcharge the bankrupt of what 


A man rents a houſe for years, by leaſe, at C. and becomes 2 
bankrupt, and ſurrenders all his goods and effects to the commiſſion- 
ers, according to flat. 5 Ann. c. 22. and, with the reſt, this leaſe; 


* 


he owed ſeparately, but what he owed jointly, and on the partner- 


ſhip account, becauſe by the Hat. the bankrupt on making a full diſ- 
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covery, and obtaining his certificate, is to be diſcharged of all debt, 
Now as the debts he owes jointly with another are equally his debty 


- as what he owes on a ſeparate account, conſequently he is to be 


diſcharged of both his joint and ſeparate debts. And fo it has been 
determined by the judges of K. B. by the Lord Chancellor Parker, | 
3 Will Rep. 24 „ 


A bankrupt taken on an attatchment for not performing an award; 


after which he became a bankrupt, and obtained his certificate, and 


now moved to be diſcharged; but was oppoſed, becauſe (it was ſaid) 
bankruptcy does not purge a contempt. e 


Pier bi was 2 demand for which an action of debt 


would lie; and the fat. ſays, he ſhall not be arreſted, proſecuted or 
_ jmpleaded, for any debt due from the bankruptcy, It would there. 
fore be hard to keep him in cuſtody when the duty is diſcharged. 2 


By the diſcharge of a bankrupt huſband, his wife will be for 
ever diſcharged, - 10 Mod. 246, 247. Vill. Rep, 257. Gilb. Caf, 


327. 


8 A defendant, 2 bankrupt, was rendered in diſcharge of his bail 
after judgment, and now moved to be diſcharged purſuant to the 
bankrupt at, The plaintiff objected, that the words of the act ex- 


tend only to perſons charged in execution, or by virtue of judg- 


ments; the judgment appeared to be for a debt due before the 
bankruptcy, and was entered in Hilary term laſt; the render was 
in the beginning of April, and the bankrupt's certificate was confir- 
med the 18th of April. It was argued for the defendant, that the 
words of the act extended to bankrupts detained in cuſtqdy for debts 


due before they became bankrupts, which debts are diſcharged by the 


a&; let them be detained how they will, in execution or gtherwiſe, 


they ate to be diſcharged. The court, after taking time to conſider 
the matter, ordered the defendant to he diſcharged. Barnes 261, 


A defendant, in January 1728, drew bills an Spain, which in 


| Marth were returned proteſted for non-acceptance ; between the draw- 


ing and return he became a bankrupt; and being ſued to execution 
as the drawer, he moved, on flat. 5 Geo. 2. c, 30. ta be diſcharge 


* 


ed, it being a debt contracted before his bankruptcy, 


On the other fide it was inſiſted, that this cauſe of action aroſe 
upon the non- acceptance and proteſt, which are both neceſſary to be 
averred in order to maintain the action, and the charges thereof are 
to be regoyeret. V SE 
Per cariam—T he principal is the drawing the bills, and therefore 


he muſt be diſcharged, 2 $tra, 949, 2 Barnard, . K. B. 251, 255. 
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and ordered he ſhould give ſpecial bail. 2 Sura. 1160. bo 
A defendant, the 19th May 1734, was bail on a writ of error. 


On the 25th of Ocfober 1734, he committed an act of bankruptey, 
and after a commiſſion obtained his certificate. On the 12th of NM. 
1735, the judgment was affirmed, and in debate on the recognizance, - 


he pleaded his diſcharge, and that the cauſe of action aroſe before his 


bankruptcy: and.the Ch. J. on the trial held, that the defendant 


was not diſcharged according to the caſe of Tully v. Sparfs ; for this 
was but a contingency, for which the plaintiff could not come in un- 


der the commiſſion, fat. 7 Geo. c. 31. only letting in thoſe where the 
payment was certain, though future, Therefore there was a verdict * 
| for the plaintiff, 2 Stra. 1043. = fe 


| On a motion to diſcharge the defendant on execution, as be- 
ing a bankrupt on Hat. 5 Geo. 2. e. 30. It appeared to the court, that 
the debt was contracted before ehe bankruptcy, and ſued for and re- 


covered pending the commiſſion, and before any certificate was ob» 
tained ; and the judgment was afterwards affirmed on a turit of error, 


and coſts given on ſuch affirmance; and the court diſcharged him as 
to all; for not having his certificate, he could not plead to the ac- 
tion, and coſts were attendant on the original judgment, and cannot 
be conſidered as for delay of execution, when it appears there ought to 
have been no execution as though no writ of error had been brought, 
2 Stra. 11 96. 1. 85 a 8 ; e 1 


A rule was made abſolute ( on affidavits of ſervice, no cauſe being 


ſhewn to the contrary) for leave to enter a diſcharge on the recog- 
nizance of bail, the defendant, pending the action, having become a 


bankrupt, had 


| obtained his certificate allowed and confirmed. 3 
Barnes 87. | | 


Arule was made abſolute to diſcharge the defendant, a bankrupt, ta- 


ken in. execution for a debt which accrued before the bankruptcy : the 
defendant could not plead his diſcharge in the firft inſtance, becauſe hg 


did not obtain his certificate until after he was obliged to plead. ' 
But it was inſifted by the plaintiff's counſel, that he might haye plea» 


ded after the laſt continuance. - Adjud ged that theſe caſes muſt be conſt» 


A bankrupt ſo found, was ſued for a debt on bond, before his 


certificate was allowed, but he had ſurrendered his effects, and ſub- 


mitted to be examined, and his certificate not being allowed, he 


| Pleaded net his deed, and judgment was given againſt him. He had 
After wards a certificate allowed and confirmed, The qbligee, three or 


for 
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| *F he defendant gave a bond of indemnity, and before any besen 
became a bankrupt ; and being now ſued, moved to be — on 
common bail ; butthe court compared it to the caſe of | Tully v. parks, = 


: 


Ditz or Giver Sheik“ 


8 , 


Four years afterwards, brought a writ of ſcire facias on the judgment ; 
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and the defendant pleaded fat. 5 Ann. chap. 22. and that the cauſe of 
action accrued before his bankruptcy: and on iſſue joined it was found 
againſt the bankrupt, he (as was alledged) not being able to get the 


commiſſion, or a copy thereof, to produce at the trial, and the plain- 


tiff afterwards had judgment. The plaintiff got an injunction; but 


the maſter of the rolls, on the hearing diſmiſſed it, as a matter whol- 


the inteteſt and coſts Barnes 82. 6 Had. 301. 2 Raym, 1089. 


ly at law, but on appeal, L. C. Macclesfield reverſed the decree, but 
ſeemed to admit, that, as the caſe was only matter of 'miſpleading, 
equity ſhould not relieve; but on the ſeveral circumſtances of the 


.caſc, a perpetual igjunction was granted. 2 Will. Rep. 70. 


One brought an action for rent againſt B. a bankrupt, and ob- 
tained judgment before his certificate was allowed by the Lord Chan- 
cellor; and the certificate not being allowed till after the rules of 


pleading were out, the bankrupt had no opportunity of pleading his 


certificate and taking the benefit of fat. 5 Ann. But in the writ of 


fetre facias againſt the bail, the certificate was pleaded, and the plea 
over-ruled ; fo that the bankrupt had no relief but in equity, or by 
writ of audita querela, which is an equitable remedy at law. A mo- 


tion was made for an injunction; but Cowper C. denied the motion, 
"(though the council for the motion ſaid, there were ſeveral prece- 
_. dents of injunctions of this ſort, but had none ready to produce) be- 


cauſe this was a merciful law made in favour of the bankrupt, and 
to the prejudice of the creditors, and therefore not to be extended 


in equity farther than the law. 7 Vin. Abr. 131. pl. 5. 


The plaintiff gave his note for 36/. He was afterwards diſcharged 
on the inſolvent debtor's act; afterwards meeting the plaintiff, he 
promiſed 40 pay the debt at wo guineas a month, and paid twelve gui- 
meas accordingly. And being now ſued for the reſt, the court diſ- 


charged him on common bail, ſaying it was no new conſideration, 


but the old debt. 2 Stra. 1218, 1233. 


A defendant having borrowed 500/, of the plaintiff, gave her a 
mortgage for ſecurity, which mortgage was accidentally burnt, The 
defendant had paid 100. in part; and, in April 1738, was prevail- 
ed on to give the plaintiff a new bond for the remaining principal 
and intereſt ; whereon an indorſement was made, ſigned by the plain- 
tiff, acknowledging the new bond to be for the old debt. The de- 


fendant, after having obtained his diſcharge from the ſeſlions,. as a 


fugitive for debt, was arreſted on this new bond, and applied for a 


common appearance, and had a rule to ſhew cauſe, which was made 
abſolute. The juriſdiction at the ſeſſions is final, no appeal lies 


from it. Per curiam — This debt appears to have been contracted, 
incutied, and occaſioned before the day appointed for that purpoſe 
mentioned in the ſtatute, which ſtatute extends to 500. debts, beſides 


0 2 


| N. B. The. laſt inſolvent debtors act, vix. fiat. 1 Geo, 308. 17. 


Hall be diſcharged by virtue of this act, if he ſtand charged, and be in- 

debted above 100. now it is objected, that this ſhall be applied to 
the firſt diſcharge only: but he ſaid, it ought to be applied to the ſe- 
cond diſcharge as well as the firſt ; for he that is a ſecond time diſchar- 


ged, is as much diſcharged by virtue of this act, as he that is diſ- 
charged the firſt time. Beſides it was the intent of the act, that 
no man ſhould be diſcharged that owed above 100. nor can the diſ- 


charge of the other debts be a diſcharge in this, wherewith he was 
never charged. 11 Mod. 36. pl. 7. 6 Med. 310. 2 Raym. 1088. 


5 wy | perſon who had been diſcharged on the a& of poor priſoners, 


gave bail to an action of debt on bond with which he was charged in 
priſon, and confeſſed the action; and that execution might go againſt 


his goods, c. the plaintiff rakes out an execution on the goods, and 


likewiſe ſues the bail, who ſurrender their principal in diſcharge; and 
this appearing on motion, the court ſaid, that bail was actually diſ- 


charged by the pleading and judgment, and ordered him to bring a 4 


record of the judgment into court, whereon he was taken in,execu- 


tion, and that they thereon would diſcharge him. 6 Med. ——* 


The producing a duplicate of the defendant's diſcharge 28 fugitive, : 


was held ſufficient; and afidavits on the plaintiff 's part to ſhew that 


the defendant was not abroad beyond the ſeas 1ſt Fanuary 1747, refu- 
ſed to be read. The court ſaid, it ſhould have been objected at the 


_ ſeſſions: it may be pleaded, but cannot be entered into on' the queſ- 


treaſury for a common appearance. 2 Barnes 81. 


tion of bail, or no bail; Therefore there was a rule made in the” 


42 


A defendant produced a A of his diſcharge as an inſolvent 
debtor, and after having put in bail before a judge, moved in the 
treaſury to be diſcharged on entering a common appearance; Which, 
on hearing the attornies on both ſides; was granted, and the bail-⸗ 
piece ordered to be vacated; the defendant being conſidered as in the 
cuſtody of his bail, and his PRION being by the ſtatute to be diſchar- 


8 ged. 2 Barnes 85. 
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On a motion made by the defendant for a common appearance, on 
producing a duplicate of his diſch at the ſeſſions of the peace, 


under „at. 21 Geo. 2. c. 31. as 2 fugitive for debt, The plaintiff 


objected that the defendarit was an 1ri/bman, and, inſtead of flying 


from his native country, fled to /reland, as mentioned in the dy. 
"plicate ; and that /re/and is not within the words of the ſtatute, (fo- 


- reign parts.) The court did not think it neceſſary to give an opinion, 
"whether the defendant was within the ſtatute or not; or whether, 


on the face of the duplicate, the ſeſſions had exceeded their juriſdic- 
tion. The quarter- ſeſſions are to determine as to immediate liberty; 
aſterwards the codrt, or a e are to diſcharge a defendant, on 


5 ucing his duplicate. The plaintiff may put the point on trial, 
dut the defendant muſt not remain in cuſtody till the determination. 

Therefore the rule was made abſolute for a common appearance, 
2 Barnes 88. 


r 


On an aRion of debt on a bond of 200]. The defendant, without 
ee.raving eyer of the bond or condition, pleads that he was diſcharged 
by the act of poor prifoners, viz. flat. 2 & 3 Ann. c. 16. The Chief 


Juſtice took exception, that the condition of the bond not appearing, 


the whole 200/. muſt be taken to be a debt, and conſequently the de- 


fendant is not within the act of parliament, (though in truth the bond 

was only for the payment of 100/.) And for this reaſon judgment was 
given for the plaintiff by the whole court. For they could not take 
notice, but that the whole 2000. was a juſt debt to the plaintiff, 


The Chief Juſtice ſaid, that there were three ſorts of diſcharges by 
' this act. Firſt, the original diſcharge by the juſtices of the peace at 
the ſeſſions out of actual cuſtody. Secondly, if a perſon fo diſchar- 
ged was arreſted again, there was a ſecond diſcharge on common 
bail. And a third, whereby the body of the debtor was exempted 
from being liable to be taken in execution. But that the proviſot 


extended to all theſe, that no perſon ſhould have any benefit of any 


of them, that was indebted above the ſum of 1001. principal money 
and damages. e en, aug 


at the day, the intereſt was damages. 2 Ld Raym. 1196. | 


Pnvel J. ſaid, that if the money in the condition was not paid 


By flat, 2 Geo. 3. c. 11. ſea, 65. No volunteer ſoldier in Great 


Britain or Ireland, or Ferſey, Guernſey, Alderney, or Sark, or the iſlands 


- thereto belonging, or in any of the plantations during the continu- 
ance of this act, (which is the mutiny act, and one of them is paſ- 
ſed annually, and has been ever fince the year 1713) ſhall be liable 
to be taken by any proceſs or execution whatſoever, (other than for 


E  . ſome criminal matter ;) unleſs ſuch proceſs, c. be for a real debt, 


or other juſt cauſe of action; and unlefs, before tak ing out ſuch pro- 
ceſs, (not being for a criminal matter,) the plaintiff, or ſome other 
1 | 5 pee 
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Woe iy, — 


| arreſted on an execution. | 1 
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gerfon_(fo/in the ac) in bis behalf make an affidavit ; that to his 
knowledge, the ſum juſtly due, or the debt, or damages and coſts, 
for which the execution is iſſued, amounts to 10 J. over and above all 


coſts of ſuit in the ſame action, or in any other action on which the 


| ame ſhall be grounded; a memorandum of which oath is to be mark - 


ed on the back of the writ.” “ 


judgment on a writ of inquiry in the Palace Court, for 114. 118. 44. 


viz. 31. 175. 44. damages, and 71. 14s. coſts; the defendant moved 
the judge of that court, that no execution might iſſue againſt his 


perſon, he being a ſoldier in his majeſty's ſervice; which was or⸗ 
dered accordingly, with directions to the defendant to apply for coſts. 


in caſe his perſon ſhould be taken in execution ; the plaintiff brought 
an action of debt upon that judgment in this court, and held the 
defendant to bail, who moved that the bail- bond might be delivered 


upon entering an appearance, and obtained à rule to ſhew cauſe, 


and for coſts, | | 

On ſhewing cauſe, the court were of opinion, that though the 
former acts of parliament have been proved defective in preventing 
ſoldiers being taken out of his Majeſty's ſervice, yet the laſt ſtatute, 
viz, 14 Geo. 2. c. 9. edt. 53. is ſufficient, the original debt being un- 
der 10l. and the plaintiff having proceeded to hold the defendant to 


bail, after he knew the opinion of the judges of the Palace Court, the 


rule was made abſolute. Barnes 312. 


This exemption from being arreſted, | (except for criminal mat- 


ters, or a debt of 101.) extended formerly only to volunteers. But 
by „lat. 30 Geo. 2. c. 8. ſedi. 20. It is enacted, That the commiſ- 


fiogers preſent at a meeting for enlifting ſoldiers, as in this act is 
before directed, ſhall caufe the 2d and 6th ſections of the articles ' of 


war, againſt mutiny and deſertion, to be read to the men impreſſed 


by virtue of this act, and from and after reading the ſaid articles f 


war, every man ſo impreſſed ſhall: be deemed a liſted ſoldier to all 


intents and purpoſes, and ſhall not be liable to be taken out of his 


Majeſty's ſervice by any proceſs, (other than for ſome criminal mat- 
855 As the words of the act go no further, ſuch ſoldier may be 


\ 


| A-writ of Iatitat iſſued out of the King's Bench to the ſheriff, to ar- 


reſt a man; the ſheriff returned that the man was liſted according to 


Hat. 4 Ann. c. 10. therefore 1 cannot take him. 


The above act was for the better recruiting her majeſty's army and 


marines, which has been long ſince expired. | f 
On a motion againſt the ſheriff, for ( as pretended) he ought to 8 
arreſted: the man ; becauſe: by the act the plaintiff had liberty to go 
on to judgment and execution againſt any thing but the defendant's 
212 ; *; 16 | body, 
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body, and then the court will diſcharge him on common bail, if he 
appeared to them to be liſted regularly; but the ſheriff ſhould not 
take upon him to determine whether be was regularly lifted, The 


court on conſideration, held it to be a good return; and that this 


act worked as a ſuperſedeas to any proceſs to be iſſued againſt perſons 


liſted; and that if the ſheriff ſhould arreſt ſuch a perſon, he would be 


liable to an action of falſe impriſonment ; and they ſaid it appeared, 
that the act did not intend that the man ſhould be arreſted; and then 
diſcharged on common bail; by the prov/ee, that the plaintiff, on 


leaving notice in writing at the defendant's Jaſt place of abode, or gi- 


ving to the defendant ſuch notice in writing of the -plaintiff's cauſe 
of action, might file common bail for the defendant, and proceed 
to judgment Sc. that in caſe the man was not regularly or fairly 
liſted, this was a falſe return, and the plaintiff had bis remedy againſt 
the ſherift by action for the falſe return.“ 2 Lord Raym. 1246. 


A judgment was obtained againſt the defendant, and after judg- 
ment, he voluntarily liſted himſelf for a ſoldier ; and after the faid 
lifting, he was taken in execution by virtue of a capias ad ſatisfaciendum 
on that judgment. He moved that he might be diſcharged according 
to the late act of parliament, viz. fat. 4 Anne, c. 10.) which ſays, 


' That any perſon that voluntarily lifts himſelf a foldier, fhall not be taken out 
ef her Majeſty's ſervice by any proceſs whatſoever. The court denied the 


motion; for the words any proceſs, muſt be intended only as a meſne 
proceſs, and not to be extended to executions ;z for that would be hard 
on creditors, and -put them without remedy. Wherefore the defen- 
dant was not diſcharged. 11 Mod. 252. pl. 2. 234. pl. 4. 


Sy Holt, G3: ſaid, he was never of opinion that executions were 
within the above act, though the judges of the C. P. were of that 


opinion. 11 Mod. 234. Pl. 4. 


To remove all doubt as to this, the words now conſtantly inſerted 
in the mutiny act are, That no perſon. liſted as a volunteer in 
his Majeſty's ſervice as a ſoldier, ſhall be liable to be taken out of 
his Majeſty's ſervice by any proceſs or execution whatſoever, (other 
than for ſome criminal matter) unleſs for a real debt, Cc.“ 2 Geo. 3. 
c. II. ſet. 65. e | 1 . 


Note, The firſt mutiny act, in which the words er egecutinn were 
D of rw Pd ad nn, ff 
A ſoldier being in cuſtody on a writ de excommuricato capiendo for 
non-payment of colts in a ſuit for tithes in a Court Cbriſtian, he was 
ordered by the King's Bench to be diſcharged, as being within the rea- 
ſon of the mutiny act. 11 Ad. 191. pl. 6. ET. 


On a motion to diſcharge one on common bail on the liſting act. 


The caſe was, One was liſted into the Queen's ſervice, ſet ved ſome 
8 LOG i 5 | time, 
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Duty ot Under Sheriff. 163 
Hine and afrerwards was diſcharged, on his finding another able bo- 
died man, who is now in the army. The queſtion was, Whether 
the clauſe in the act, or find another able bodied man, ſhall re- 
fer to the time of his liſting before a juſtice of the peace, or whether 
any time afterwards will do, provided the man whom he finds conti- 
nues in the ſervice nh) | | , | 
| The court were of opinion, that the latter was ſufficient: and 
thereupon the man was diſcharged. 11 Mod. 235. pl. 6. Oe” 


A man puts in ſpecial bail to an action, and the plaintiff had judg- 
ment againft the defendant by default. The bail ſurrendered the de- 
fendant : it was moved to diſcharge the defendant, becauſe he had 
lifted himſelf a ſoldier after the bail was put in, and befofe judgmenth 
but was refuſed by the court, 2 Dern. 697. | | 


It was moved'to have one diſcharged on ſlat. 10 £& 11 Will 276 
11. laft ſet. for diſbanding the army, whereby ſoldiers are exempted 
from ſuits for three years on affidavits. Holt Chief Fuftice—All we can 
do is to order common bail; he muſt diſcharge himſelf of the action 
by pleading the act, &c, and the plaintiff may traverſe his allegations z 
and ſo was the rule. 12 Mod. 336. ad FORY 
On a motion to diſcharge the defendant out of execution, he be- 
ing an out- Penſioner of Chelſea College, it was refuſed; he not being 
a ſoldier in actual ſervice. The caſe of Botoler v. Owen was cited 
by the court. Barnes 311. Rep. & Caf. of Pratt. C. P. 77. Pratt, 
Reg. C. P. 60. . 18 | 5 6 


A trooper, who liſted on the 16th of May, was arreſted on the 
19th, On a motion to diſcharge bim on common bail, it was urged 
for the plaintiff, that as the affidevit only went for his learning to 
rice, this is not doing dut y as the act requires, but only to qualify 
bimſelf for doing duty. Per curiam lt is doing duty, for he receives 
his pay, and. muſt be diſcharged on common bail: Stra. 2. 14 Md. 
347 r e Wo Te, N | Hs by IT 


On a motion to diſcharge. a gunner in the train of artillery, on 
common bail, it was inſiſted for the plaintiff, That the gunner 
receives one ſhilling a day for his pay, that he is appointed by war- 
rant, and that he was in the nature of a commiſſion officer. To this 
it was anſwered, That a gunner is lifted as common ſoldiers are, and 
that he is liable to all the penalties in the mutiny act, to which com- 
mon ſoldiers are liable. Per curiam We are informed that a gunner 
is within the deſcription of a common ſoldier; the extraordinary pay 
is only in con ſideration of the ſkill requiſite in his place. Therefore 
the party was diſcharged on common bail. Stra. 7. to Mod. 346. 


| Y 2 A defendant, 


164 Duty-of Under Sherfff. 
A defendant, a life-guard-man, having been arreſted by a facias ad 
 ſattsfaciendum, in order to obtain his liberty paid a ſum of money. 


On ſhewing cauſe againſt a rule why the ſaid money ſhould not he 
repaid, it was inſiſted for the plaintiff, that a life- guard-man is not 
to be conſidered as an inliſted ſoldier ; for that, ſo far from receivin 

any inliſting money, he uſually gives /ixty gurneas or more for his place. 
The propriety of the preſent application was alſo objected to, be- 
cauſe it was not for the obtaining of liberty, but to have money re- 
paid, which this court in no inftance had cauſed to be done. | 


H might, juſtice—The giving money is not neceſſary to an inliſting; 
as he was forced to pay money for his liberty, the preſent applica- 
dion to this court is very proper. Therefore the matter was ordered 
to ſtand over, till an inquiry could be made in what manner this man 
was inliſted ; afterwards, in the ſame term, a certificate being produ- 
ced, that he was inliſted as a private ſoldier, and that the articles of 
war were read to him, the rule was made abſolute. 4 Bac. Abr. 


„„ 
By flat. 2 Geo. 3 c. 20. {ee. 16. Officers of the militia, and pri- 


vate militia men, ſhall, from the time of their being drawn out into 
actual ſervice and embodied, be ſubjected and made liable to all the 
proviſions contained in the yearly acts againſt mutiny and deſertion, 
elating to officers and ſoldiers muſtered, liſted, or in · pay, in his 
Majeſty's ſervice, excepting only as to ſuch particulars as are or ſhall 
be otherwiſe provided for, by any act of parliament for regulating the 


» * 


militia ſorces. 


A mariner ſhould neither be arreſted, nor taken forth of a ſhip 
ready to ſail, for any debt; but only his hire, and as much other 
goods as he has in the ſhip, he may be arreſted for, according to the 
value of the debt, and the maſter to be anſwerable for all; becauſe a 
ſhip is compared to a man's dwelling houſe, which is his ſure refuge 
by the law, except it be for a ſworn debt, or, a penalty to the King 


through a crime. Mal. Lex Merc. 105. chap. 23. 


By feat. 31 Geo. 2. c. 10. ſect. 28. 1 Geo. 2. flat. 2. c. 14. ſet. 15. 
No ſeaman ſhall be liable to be taken by any proceſs or execution 
whatſoever, in any part of his majeſty's dominions, (other than for 
2a criminal matter) unleſs ſuch proceſs, Sc. be for a real debt, or 
other juſt caufe of action; and unleſs, before taking. out ſuch pro- 
ceſs, (not being for a criminal matter) the plaintiff, or ſome other 
. perſon, (ſo in the act) on his behalf, make an affidavit, that to his 
- knowledge the debt is juſtly due, or the debt, or damages and coſts, 
ſor which the execution is iſſued, amounts to 20. at leaſt; a memo- 
randum'ef which oath is to be marked on the back of the writ, 


74 e tn A defendant 
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Dutꝛ of Under Sheriff. 1565 


A defendant being a ſeaman in actual ſervice of the King, was 
Aͥtteſted and held to bail in the Palace Court; he removed the action 


by habeas corpus, and was diſcharged by this court on a common ap- 
pearance, according to fat. 1 Geo. 2. and fat. 2 Geo. 2. c. 14. ſeck. 
15. the debt being under 20). The plaintiff objected, that the de- 
fendant had abſented himſelf two days after his time of leave given. 


But the court held, that the ſervice continues whilſt the defendangz's 


name remains in the ſhip books. 2 Barnes 71. | 
By flat. 12 Geo. c. 29. ſe. 1. No perſon ſhall be held to ſpecial | 
bail upon any prgceſs iſſuing out of any ſuperior court, where the 
cauſe of action ſhall not amount to 10/. nor out of any inferior court, 
where the cauſe of action ſhall not amount to 40s. And in all caſes 


where the cauſe, of action ſhall not amount to 10/. in a ſuperior court, 


or to 40s. in any inferior court, (and the plaintiff ſhall proceed b 
way of proceſs againſt the perſon) he ſhall not arreſt the body of the 
defendant, but ſhall ſerve him perſonally, within the juriſdition of 
the court, with a copy of the proceſs; and if ſuch defendant ſhal! not 
appear at the return of the procefs, or within four days after, it ſhall 
be lawful for the plaintiff, on afidavit being made and filed of the 
perſonal ſervice of ſuch proceſs, (which affidavit thall be filed 


gratis,) to enter a common appearance, or file common bail for. the 


defendant, and to proceed thereon as if ſuch defendant had entered 
his appearance, or filed common bail. | 


Where a debt is 10l. or upwards, by the courſe of the court, ſpecial 
bail. is required, or otherwiſe not. It is not common, where an ac- 
tion of debt is brought on a bond of 20/. conditioned for the payment 
of nine pounds, to hold to bail ; for though the penalty, which is the 
legal debt, exceeds ten pounds, yet the real and equitable debt is leſs. 


But on ſome particular caſes, as where it is to be feared a perſon will 


run away, Cc. the court will hold to bail, if the legal debt exceeds 


ten pounds, 10 Mod. 4. 


By flat. 5 Ges. 2. c. 27. fee. 5. Where the cauſe of aQion ſhall 
not amount to ten pounds in any ſuperior court, or to forty ſhillings in 


any inferior court, no ſpecial writ nor proceſs, eſpecially expreſſing 
the cauſe of action, ſhall be iſſued; and every attorney or officer of 
| ſuch court, ſuing forth or ifluing any ſuch proceſs, ſhall forſeit tex 


pounds to the perion aggrieved 


By ſe. 2. In all caſes where the plaintiff's caufe of action ſhall 
amount to 107. or 40s. as aforeſaid, it ſhall be made and filed 


of the cauſe of action, (which afidavit may be made before any judge 
or commiſſioner of the court, out of which ſuch proceſs ſhall iſſue, or 


elſe before the officer who ſhall iſſue ſuch proceſs, or his deputy,) and 
for ſuch affidavit 15. over and above the ſtamp duties ſhall be paid, 
and no more; and the fum fo ſpecified in ſuch davit ſhall be _ 
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fed on the back of ſuch writ or proceſs, for which ſum ſo indorſed 
the ſheriff, Sc. ſhall take bail, and no more, but if any writ or pro- 
ceſs ſhall iſſue for 10“. or bp Wardb, and no ' affidavit or indorſement 
Mall be made as aforeſaid, the plaintiff ſhall not proceed to arreſt the 
body of the defendant, but ſhall proceed in like manner as is by this 
act dire ed in caſes whe the cauſe of action does not amount to 
10ʃ. or 40s. as aforeſaid. 1 25 | * 


In an Gion for money won at play, Gould and Turton, juſtices, 
were for denying ſpecial bail, for ſince the plaintiff played on tick, 
they would not help his ſecurity ; ; but Holt, C. J. Waid—The practice 
has been otherwiſe, and the contract, if under 100l. is lawful, and 
the plaintiff ventured his money againſt it; and to ſay they were not 
to better his ſecurity, would as well prove there ſhouid be no bail 
on an indebitatus ofumyfe , Cc. Salk. 100. pl. 10. 


Holt, C. J. Pin they never ought to enter into the merits of a 
cauſe on a queſtion about bail; for to order common bail on merits, 
would ſlur a man's cauſe of action, and no man ought to have his 
cauſe tried with diſparagement onit; and though this may be for 
money won at play, yet it was a awful contract which /at. 16 Cha, 
2. c. 7. ſe. 3. allowed of, and no man ought to be wiſer than the | 
law; and this was giving money againſt money, for which an inde- 
bitatus aſſumpſit would not lie, but an action on the ſpecial contract; 
and to ſay that becauſe he depended on the defendant's word at fitſt, 
he therefore ſhould have no ſpecial: bail, would be a reaſon why there 
_ ſhould be no ſpecial bail in any ſimple contract : here ſpecial bail 
was ordered, and it was ſaid to be ordered in n the like caſe in the 
Common Pleas. 12 Mod. 29 5. | 


— 


In an action of debt for 200l. upon the game act; viz. flat. 9 Ann, 
c. 14+ the defendant was arreſtedjon an affidavit, that he was indebted 
to the plaintiff i in '151/. 4s. for money won of him at play, without 
mentioning how much was won of him at each time.. It was moved, 

. that the hail-bond-might be delivered up, and common bail accepted; 
and it was. ſaid, that in actions on penal ſtatutes ſpecial bail is never 

required; and this he inſiſted was the preſent cafe, the money for 
which the action is brought not being due as on a contract, but gi- 
ven by the ſtatute to the loſer ; and if he does not ſue, to: any ather | 
| perſon : and therefore it is to be conſidered. as a penalty, 


On the other fide it was urged, that although it.muſt be admit- 
ted, where a penalty is given to common informers, ſpecial bail is 
not required, yet it is otherwiſe, where it is givea to the 99 1 
aggrieved. And in this caſe the money ſued for is not properly a 
penalty, but is to be conſidered as 5 al by the defendant for the 
uſe of the plaintiff, as he came by it by unlawful means. And it is 
like the caſes, where money is paid by compulſion, or without con- 
ere If the action hd been brought by an informer, the money 


ſued for muſt indeed be 1 ppodeeke as A penalty, becauſe he never had 
A 
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. | . c 3 4 | ' . „ 
a property in it; but it makes a great difference, here the loſer is 
the plaintiff: and the ſame ſtatute may in one part be reme dial, and 


ed 

Ne in another penal. | | 

10 And on the ſame fide an affidavit was produced, that one hundred 
1 and forty- nine pounds were won at one time, and ſeveral other ſums at 


other times, amounting to more than ten pounds at each ſitt ing; all 
which together made up the ſaid one hundred and fifty-one pounds four 
ſpillings 3 and that the ſaid money was loſt within three months before 
the bringing of the action. And though it was objected to the read- 
ing of this Mdavit, as being contrary to the practice, yet the court per- 
mitted it to be read, as it was explanatory only. 2 Stra. 1157. 
Barnard. Caſes in the K. B. 438. | EEE 


When this cauſe was firſt argued, the court (Lee Chief Juſtice 
being abſent) ſeemed divided in opinion. Page Juſtice was of opinion, 
that the plaintiff was entitled to bail, for that the act makes the 
. money won a debt; and it has in effect enacted, that the win- 
ner owes ſo much to the loſer, 2 Stra. 1079. But Probyn and 

Chapple, Juſtices, ſeemed inclined to the contrary, becauſe here the 
property of the money was abſolutely diveſted; and therefore this 
caſe materially differs from thoſe where money is paid without con- 
ſideration: and conſequently there is no difference, as to the 
preſent point, between common informers and the-perſon aggrieved. 
And Chapple, J. ſaid, that it was determined in the Common Pleas, 
by the Lord Chief Juſtice Eyre, that if more than ten pounds is won, 
and no ſecurity given, the winner notwithſtanding the ſtatute, 
may recover the money by an action. And Chapple, Juſtice, ſaid, he 
was of the ſame opinion; and that in ſuch cafes the loſer cannot 
recover the money back again, the ſtatute extending only to ſach 


caſes where the money is paid. | 
However, the matter in queſtion being 4 new point, the caſe was 
then adjourned ; and in Mich. term 11 Geo. 2. it was again ſtirred 
and argued, Determined by Lee, Chief Juſtice, and the whole court, 
that as the loſer is entitled by the ſtatute to an action for the money 
loſt, as for money received to his uſe, and the money is therein con- 
ſidered as a debt, the act is not penal, but more properly remeeial, 2 
otra. 1079. and therefore the plaintiff is entitled to bail. And the 
rule before granted to ſhew cauſe for giving up the bail bond, was 
now diſcharged. Andr. Rep. 70. - Salk; 100. pl. 10. | 


| The plaintiff had made an affidavit that the defendant was indebted 

to him in a large ſum of money, which was ordered to be paid by a 
ſentence of the bailiff of Mendon, in France, as a compenſation for not. 
making good a charge againſt the plaintiff for bigamy, The defen- 
dant bad appealed to the parliament of Paris, and it appeared by the 
acts Of that court, that the ſentenee of the bailiff of Mendon was ar 
nulicg, (not upon the merits, but according to the cuſtom of the ſu- 

| | | | 55 Pe: 107 


1 


<8 
3 1 


CE YR ä 3 
1 985 8 


2 * p I 2 
3 4 abba 
* 
1 by 


perior courts, who on an appeal from an inferior juriſdiction, con- 
ſtantly annul the former ſentence, and proceed as in an original ſuit) 


and the queſtion was, Whether the defendant ought to be held to bail 
or not? Lord Chief Baron Den ton, and Camyns, were of opinion, that 


as the ſentence of the bailiff of Mendon appeared to be annulled, and 


not in force, it was not neceſſary for the court to conſider whether: | 
this ſentence, when in being, would have been a ſufficient cauſe of 


action to hold the defendant to bail, but looked on the ſentence a 


_ diſcharged and made void; and therein ordered a common appear. 


ance to be accepted. Mr. Juſtice Forteſcue was of opinion, the de- 
fendant ought to be held to bail. Barnes, C. P. 68. 


Sir John Strange reports the ſame caſe (which he ſays was in n Mich. 
term, 19 Geo, 2. and not Hilary, 10 Geo. 2. as Barnes has it) as fol- 
lows, That it was an action for 2500 l. for a malicious profecution 


recovered in the ſaid court of Mendin, and that the affidavit for hold- 
ing the defendant to bail, was for ſo much money due io him on a 
Judgment or decree ; and the court held, that it did not warrant holding 
to bail, for on a decree here there can be no bail; and whateyer might 
be the caſe of a money debt contracted and ſued for abroad, yet this 


being a caſe of damages for a malicious proſecution, could never be 


conſtrued to raiſe a debt here: fo common bail was ordered. 2 Stra. 


2243. 5 


If on examination ene a judge, che perſon does not ak out a 
good cauſe of action, common ball ſhall be ordered. 12 2 Med. 526. 


Holt Chief Juſtice, ſaid, on a conteſt about common or acid 
bail, if it does not appear that the plaintiff has miſconceived his ac- 
tion, and that if any action lies, it is of another fort, there common 


bail ought to be accepted. Vide Mod. Rep. 579. 


One ſummoned before a judge, to ſhew cauſe why common bail 


ſhould not be taken, did not come; whereon a day was given for him 
to come, or elſe that common bail ſhould be taken ; he comes before 


the day, and conſents to common bail, which was accordingly filed ; 


and at the day came to make oath of a debt above 101. Per curiam— 


He ought not to be received, bail being regularly filed. 12 Mad. 324. | 
A joint demand will not warrant bail in ſeparate actions. Barnes 64. 


On an adion againſt a maſter of a ſhip for embezzling goods he 
bad on board, he was held to ſpecial bail by Holt C. J. 12 Mod. 527. 


But if it were for negligentiy keeping, common bail would have 
done. Ibid. . 


By the eburt—If one has foreral cauſes of action, ench whoreo! is 


too ſmall for ſpecial bail, he cannot join egy to PN OR) bail. 


Bid. 527. See Barnes 64. S. P, 
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Hit chief juſtice: if the declaration don't agree with the acetiam, 
there ſhall be only common bail. - Comb. 131. | 


By ſtat. 1 1. and 12 Vm. 3. cap. g. ſec. 2. No ſheriff or officer within 
the faid principality, or counties palatine, upon any writ or proceſs 
jſſuing out of any of his majeſty's courts of record at Hęſiminiſter, ſhall 
hold any perſon to ſpecial bail, unleſs affidavit be firſt made in Wri- 
ting, and filed in that court out of which ſuch proceſs is to iſſue, 
ſignifying the cauſe of action, and that the ſame is twenty Pounds and 
upwards z and where the cauſe of action is twenty pounds, bail ſhall not 
be taken for more than the ſum expreſled in ſuch affidavit, | 


A rule to ſhew cauſe why 4 common appearance ſhould not be 
accepted for the defendant, who had been arreſted in the county 
alatine of Durham, and the ſum ſworn due, being under twenty 
zunds, made abſolute. For the plaintiff it was urged, that ſtatute f 
& 12 U. 3.c 9. ſec. 2. requiring no ſheriff to hold to bail in counties 
palatine, on proceſs out of Meſiminiſter hall under 201. was virtually 
repealed by ſtatute 12 Geo. c. 29. and made perpetual by 21 Geo. 2. 
. 3. which requires bail in all caſes, where affidavit ſhall be made 
that the cauſe of action amounts to ten pounds, and the latter being 


a general law, and extending throughout Great Britain, (Scotland 


only excepted.) Barnes's notes C P. 62. By the court. 


. "Ra we: * | | . . 

Affirmative words, without negative ones, are not ſufficient to 
repeal a former law; the nature of the caſe, and the intent of the 
legiſlature, are to be conſidered, 


Both the ſtatutes have the ſame title, viz, 10 prevent vexations ar- 
reſis; and both were made in favour of the liberty of the ſubjeQ ; 
therefore they may ſtand together, | 


In a county palatine, twenty pounds muſt ftill be ſworn due to require 
bail. (It has been fo held in the Exchequer,) Barnes's notes C. P. 22. 
By a rule of this court, Michaelmas 1654, bail is required for twenty 
pounds, and no' leſs, (See Rules, Orders, Cc. in the Common Pleas, edit. 
1742.) And though a practice was introduced in Chief Juſtice 
North's time to hold to bail for x01. (Gill. Hift. C. P. 37.) yet the 
old rule remains undiſcharged, 8 Barnes 62. 

On a penal ſtatute, the defendant is not t6 be held to bail (as 
13 Eliz. c. 5. made perpetual by 29 Eliz. c. 5. of fradulent convey- 
arices, ſaid to be according to the practice in K. B. Telv. 5 3. Dany. 
Abr. 680. nor on 2 Geo. 2. c. 23. ſec. 26. made perpetual by 30 
Geo. 2. c. 19. ect. 75.) for 50. penalty for defendant's practiſing 
as an attorney, not being duly admitted, becauſe it is for a fine ot 
amerciament, and is in the nature of a gui tam. Barnes Yr. But the 
defendant may be arreſted on Hat. 10 & 11 A. 3. c. 10. for an of- 
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fence in the exportation of wool ; and. then, not only the pen2]ty, 
but the cauſe of action, ought to appear in the writ, and the de. 
fendant ought not to be arreſted on a general latitat, with an acetian 
billz, becauſe the penalty on a ſtatute is in the nature of a fine or 
amerciament ſet on the party for an offence committed, and there. 
fore no perſon ought to ſuffer any inconvenience by reaſon of ſuch 
law, till he is convicted of the offence, for then he would be Jiable 
to an action for a penalty, before it ought to be ſet. Gb. Hit. C. P. 
37- So held by Lord Chief Juſtice Holt. vide 12 Med. Rep. 231. 


In nander, no ſpecial bail, except in Kader of title, which is to 


be left to the diſeretion of the Judges. By rule of Mich. term 1654. 


6 Charles 2. K. B. & C. 2 . 12. Barnes 79, $0. - 11 Mod, 


49. Pl. 18. 


| 00 motion that defendant might put in good bail to the plain- 


tiff's action, [This action was given by at. 2 Rich. 2. c. 5, 12 Rich. 


2. c. 11. ] for although the action be but for words, yet the ſame be- 


ing ſpoken againſt an Earl, the court may compel ſpecial bail; and 


it was granted, unleſs cauſe ſhewn to the contrary, T. Raym. 74. De- 


nied in 11 Bed. 49. pl. 18. though the warks: were very bad, and 
- implicd treaſon. 3 Med. 41. 2 Med. 215. 


In an action on the caſe for calling a woman of quality whore, where- 
by the loſt her marriage, it was ruled on motion, that the defendant 


' ſhould find ſpecial bail; though generally in actions for words, no ſpecial 


bail is uſual, yet on the circumſtances of the caſe, the court may 


** the defendant to find ſpecial bail. Lev. 39. 


It was wbved to have leave for chargiog AM. being 3 a priſoner i in 
Newgate, with a ſcandalum magnatum & acetiam billæ of 1001. in order 
to hold him to ſpecial bail, for ſaying the D. of S. was a _ and 
had cheated the king and the army. Holt C. of HIRE 


\ This being a poor man, to charge kiwi thus, will be a perpetusl 


impriſonment to him; and ſpecial bail has often been demanded in 


theſe actions, yet it has been frequently denied. But he was ordered 
to find two that would ſwear themſelves worth twenty-five pounds 


each, and himſelf bound in one bundred Pounds. 12 4d. 420. 


Halt 640. 

| Tn all cafes where a priſoner i! in the Flt, © or other 8280 or prilon 
Is diſcharged, or ordered to be diſcharged by the court of Common 
Pleas, or any of the juſtices thereof, by warrant of ſuperſedeas, for 


want of e and ſuch piiſoner" be afterwards arreſted, or de- 
_ tained in cuſtody by :Qion of debt, brought on a judgment obtained i in 


the cauſe wherein ſuch Priſoner Was fo difcharged ; 3 a common ap- 


pearance 


- aw; Gon ae 
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bearance wel be accepted for the defendant in ſuch action of debt 


dit on judgment. | Vide rule 2. of Hil, term 8 Ges. 2. 1734. 


In debt on a bond, n el fas pleaded, and verdict 4 1 
ment for plaintiff to a ſcire facias. On this judgment the defendant 
pleaded bankruptcy, but the judgment was after; and the judge who 
tried the cauſe being of opinion * the defendant, there Was a 


verdict for the plaintiff. 


And now in an action of debt on the judgment, a motion was 
made that the defendant might be diſcharged on common bail, be- 
cauſe the bond, which was the foundation of the demand, wis before 
the bankruptcy; ; But not allowed. For, by the court, we can look no 
farther backward than the judge, and therefore there muſt be 


bail. Stra. 477. 


A defendant, after judgment, tt himſelf in diſcharge of 
his bail, and lay two terms without being charged in execution; 
during which time the plaintiff brought an action of debt on the 
judgment, and after a recovery in that action, the defendant lay two 
terms more without being charged; and the plaintiff brought another 
action of debt on the ſecond judgment, whereon the defendant 
moved for a ſuperſedeas as to the two firſt actions, and that common 
bail might be — in the laſt; and on conſideration, both were 
ned. | 

It was YT that in the firſt Wes of debt on judgment, ſpecial 
bail might be required, but the court ſaid it would be a handle of 
oppreſſion, if they carried it any farther. 2. Stra. 782. Barnard 


K. B. 22, 


An action of debt was brought on a judgment after a writ of error, 


and bail put in thereon ; but no bail was given in the original action: 
and the queſtion was, whether bail being put in on the writ of error. 
the defendant ought to be held to bail in the action on the judgment? 


It was urged for the defendant, that according to the courſe of the 
court, where bail is given in the original action, no bail is required 
in the action on the judgment; and the bail in error, who are bound 
for the debt and coſts, and cannot ſurrender the principal, are a 
beer ſecurity than bail in the original action. 


By the court : no inſtance can be 3 where bail put in on a 
writ of error has been held ſufficient to excuſe bail in an action of 
debt on judgment. Therefore the defendant was held to bail. It 
was faid for the plaintiff, that in caſe the writ of error ſhould be non 


pros'd for want of tranſcribing the record, the bail would not be lia- 
ble; but the law 1 is otherwiſe, and the bail being found to proſecute 


12 2 | the 
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that ſpecial bail was Se 


| goes not amount to ten pounds, but with the coſts eee to more, 


Duty o. of t Ander Sher 


the writ of error with effect, are able i in caſe of a non pros, 2 z Barn 


65. Com. Rep, 556. Prag. Reg. „8 


bös bail in an on of gebt on judgment diſcharged, there being 
bail in the original action, and the plaiatiff therefore is not entitled 
to bail on the judgment, 2 Barnes 93. 


If there was bail in the 3 action, then no bail is required in 
the action on judgment; but if no bail in the original action, then 
bail is to be put in, where the debt is above 10 /. (the money recovered) 
and an affidauit made thereof, Rep. and Caſ. of Prat. in TP. 125 
77. Pratt. Reg. in C. P. 545 56. but ſee Rule 2, 2 Hilary term, 
8 Geo, 2. 1734. in C. P. 


The defendant had been diſcharged out of os for not having 
been charged in execution in due time; and naw the plaintiff brought 
debt upon the former judgment : upon which it was moved, that 
the defendant might be admitted to common bail. But the court 
refuſed the motion, by reaſon that this was not the ſecond action 
brought on the judgment, but the firſt; and for this purpoſe Judge 
Lee mentioned the caſe of Chambers v. Rubinſon, 2 Stra. 782. Barnard 
. B. 22; 


cauſe, 2 Barnard K. B. 309. 


On cauſe being ſhewn, it _ ſaid, that if this had been the ſe- 


cond action upon the judgment, the defendant muſt have been diſ- 
charged on common bail; but as it is only the firſt, it was conceived 
For this purpoſe the caſe of Townſhend 
v. Maſon, was mentioned, where Judge Razmond refuſed to 
diſcharge a defendant at his chambers, on common bail, under the 


_ fame circumſtances, the court was of the ſame opinion; * accordingly 


the rule was diſcharged. 


On an action on a judgment obtained againſt the defendant for 


nine pounds debt; and the debt, with the addition of coſts, amount- 


ing to more than 10/7, the defendant was arreſted. And it was moved, 
that the defendant might be diſcharged out of cuſtody on filing com- 
mon bail, and cited Clever v. Jordan, Hilary term 8 Geo. 2. where 
the debt was brought on a judgment, in order to prevent the de- 
fencant's taking advantage of the Lord's act, which he might have 
done on an execution; ; and the original debt, with the coſts, (but 
not without) amounting to more than ten pounds, the defendant was 
arreſted, and put in bail, and afterwards was ſurrendered in diſchurge 


of his bail: and after that he was ordered to * Aicharged out of 


Cuſtody, on filing common bail. Andr. 1 5. 


It was admitted on the other fide, that where the original debt 


the 


However, afterwards the court made 2 rule to ſhew 


K „ K en, PP, = 


| the defendant is not obliged to put in ſpecial bail: 1 ſo it was 
determined in the caſe of Gammage againit Watkins, Eafler term, 7 
Gee. 2. and another caſe ſince, But he argued that here bail being 
ut in above, and the defendant having voluntarily ſurrendered 
himſelf, (and ſo it was ſworn] it is too late for him to pray a diſ- 


writ of error puts in bail, which be was not obliged to do; and 
afterwards it was moved to diſchgrge the bail, but denied. Raym. 


1459. 2 Stra. 745. 
in as bail above, and afterwards ſufrendered the e 


But ſuppoſing it was all the ae dan own act, it makes no 
diffe.ence, the whole being compulſory, 23 it aroſe trom a wrongful 
procedure at firſt, 


4 practice, where the debt for which the judgment was obtained is 
# under 10 1. And a rule Was granted accordingly. Andr. 18. 2 
a ura. 1077 
On a motion for a ſpecial Jatitat, with an acetiam, where the party 

intended to declare in treſpaſs only, on a ſurmiſe of there being great 
mayhem ; the court ſaid, that on affidavit thereof, they would make 
p one with an acetiam, and fo there ſhall be ſpecial bail : Sid. 276. pl. 
7 4. Gilb. Hiſt. C. P. 36, 37. | 
0 In treſpaſs, bail is at the diſcretion of the court. Rule Mich. 


term 1654. ſea. 12. 6 Char. 2. ny 24 Eliz. 1583. 2 Keb. 101. 
/ pl. 28. 


On a motion for a common 3 The plaintiff's offidavit | 


r ſet forth, that the defendant entered the plaintiff's hop- -ground, 
10 and did ike and carry away, ſeveral thouſand hop-poles, to his 
: damage of 20/1. 1 court laid, flat. 12 Geo. c. 29. made perpe- 
tual by 21 Ges. . F. did not -diſtinguiſh actions, but. that the 
plaintiff might hold te to bail in treſpaſs, as well as in any other action. 


| Caf. of Prat. C. P. 106. Pratt. Reg. C. P. 64. It was alſo declared 
there was no occaſion to have a judge“ order. Barnes 55. 
| | 
By ls Mich. term FIRE on a motion for ſpecial bail, on an 
affidavit that the cauſe of action was battery and wounding g, and 
that there were ſeveral wounds given by a ſword, whereby the plain- 
tiff was in danger, &c, It was urged that ſpecial bail was granted 


about ten years ago, on the like motion in the caſe of Patton, in 


which one was hung up upon a tenter-hook in the Butcher-row, in the 
bight; ; and it was doubted we it "COME be granted, ſince ſtar, 
13 Char, 


charge. And he compared it to the c:{e of an executor, who on 2 


Per te | is moſt probable that the bail below put themſelves | 


He ought therefore to bs liſcharged; ard this is the conſtant 
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Duty of ander Sheriff. 173 4 
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I 3 Char. 2. fas. C5672; ho the e ood bail thereon ; and 


it ſeemed that it might, becauſe it was ſaid that the ſtatute was 
intended to prevent oppreſſion in the country, by requiring exceflive 


bail: therefore they ordered the detendant to give ſpecial bail, Sl. | 


307. pl. 10. 


No ſpecial bail of courſe i in an aQion of battery, but it muſt be 
applied for and obtained by ſpecial motion and order, Rule Mich. 


6 Char. 2. 1654. K. B. Gilb. Hi. C. P. 37. 
Holt, Chief Je lie, faid, when people come to him for bail, they 


mult be content with bail of reaſonable value, and not inſiſt on their. 


worth in proportion to the ſum charged. And ſaid, he wiſhed 
attornies would beware of charging extravagant dean, for other. 


wiſe. an action on the caſe would lie for holding to exceſſive bail, 


6 Mad. 267. 12 Mod. 257,273. 2 Leb. 101, 1 28, 108. 


Special bail in . for putting an arm out of joint, denied. 
But granted for a foul battery againſt a man and his ſervant, 


Mod. 5 Comb. 57. 


Holt, Chief Juſtice ſaid, when people come to him for leave to 
charge defendants with acetiams, in caſes of outrageous batteries, he 
would give leave to charge them with a good ſum. 6 Med. 266. 


The court refuſed to hear aff davits againſt a an outrageous barter 
being only to prevent ſpecial bail. 2 Keb. 108 pl. 46. 


In debt, bail is of courſe, By rule Mich. term 1654 fa 12. 


cher. a. Trin. 24 Ela. 1582. 10 Mod. 24: 


In an action on a replevin bond common bail ſhall be filed. 


b Salk 99. pl. 8.  Carth. 519. Holt 127. 12 Mad. 320, 380. 


of In detinue, bail is at diſcretion of the court. e rules. 


| ] In 2 ſpecial action on the caſe, bail at diſcretion. Same rules. 

In conſpiracy, no ſpecial bail of courſe, without ſpecial motion 
1 — Rule Mich. term 1654. ah 12. 6 Char. 2. K. B. & 

4 2 e at his chambers will order ſpecial bail, if he thinks fit, 


which — defendant has a right to apply to the court to get dif- 
charged, if not wall. founded. Barnes 48. 


In an 2 Aion of eee ſpecial bail. was prayed on a malicious 


* to charge the plaintiff as à ſpiriter awory of children, the 
defendant 


© 


3 


3 


t 


geſendant being going beyond ſea, which the court refuſed, being A 


dare conſpiracy. In the Exchequer, in Adam's caſe, it was granted, he 
being impriſoned four months for ſuſpicion of treaſon, and diſcharged * 
by the Kiog, and council. 2 Keb. 794. 


In an action for falſe impriſonment, no ſpecial bail of courſe, wich« 


out ſpecial motion and order. Mich, term. 1654. ſet? 12. 6 Char, 2. 


Hſe £ | | 


If 


By flat, Fe, Ee. 3. 28. . 1. in caſe any tenant for life or 
years, Or other perſon, who ſhall come into the poſſeflion of an 


| lads. temernonts,.or bereditaments, under or by colluſion with ſuch 


tenant, and wilfully holds over after the determination of ſuch term, 
and after demand made in writing for deliveting the poſſeſſion thereof 


by the perſon to whom the remainder or reverſion ſhall belong, or 


bis agent; ſuch perſon holding over ſhall pay double the yearly 


value of the lands, c. fo detained, to be recovered by action of debt, 


whereunto the defendant ſhall. be obliged to give ſpecial bail, againſt. 
which wu there ſhall be no reſet 1 in . | 


'On a motion in the treaſury for bail in an ation for e profits, 
after a recovery in ejectment on the leflor of the plaintiff's affidavit, that 


the meſne profits amounted to 89 /. Bail was ordered for 80 I. This 


is a Cauſe of action which is, bellable, or not, at the diſcretion of the 
court, or a judge. Barnes 88 Ro. Reg. C. P. 62. S. P. 


The defendant was held to ba by a judge” s order, in an action 
for meſne profits, after a judgment in ejectment againſt the caſual 
ejector by default, but diſcharged by the plaintiff's conſent on a 


common appearance, the acetiam yg in caſe inſtead of en r. 


2 Barnes 59. 


It was chiereed: by the court, in ; aha caſe, that theſe actions for 
meſne profits (which are grown very faſhionable) tend to ereate double 
expence. They obſerved that the plaintiff ſhould be ready at the 
trial of the ejectment, to prove his damages, which may be recovered 
in that action, without bringing a ſecond for meſne profits? The true 
rule as to the time from which meſue profits are to be recovered, ſeems 
to be where judgment is againſt the caſual ejector, from the time of 
the delivery of declarations to the tenants in poſſeſſion, or from the 
time of an actual demand of poſſeſſion proved, where judgment is 
againſt the tenants in poſſeſſion (or the landlord defending in their 
ſtead) from the ouſter admitted by the common conſent rule; but in 


neither caſe from the demiſe, which may be laid back at the plaintiff's 


pleaſure, | 2 Barnes 59. See id. 369. 


In an action of covenant, the defendant is not bound to put in 


ſpecial bail, unleſs the plaintiff has = a rule of court, or an 


$-: | = order 


Duty of Nuder Sheriff | 175 
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Duty of Ander Sheriff. 
= order from a judge for that purpoſe, or unleſs the covenant be for 
= payment of money, until the declaration is delivered, Kule Mic. 

= term 1654. ſed. 12. 6 Char. 2. 12 Mod. 30. LN | 
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On a motion for bail on a writ of error in an action of debt on 
bond; conditioned for payment of 300 l. mentioned in a ſurrender of 
'j a copyhold by way of mortgage, and not for performance of covenants, 
| wherein judgment had paſted by default. Per curiam, there muſt be 
bail, This caſe is out of ſtatute 16 & 17 Char. 2. chap. 8. made 
perpetual by 22 & 23 Char. 2. c. 4. but within ſtatute 3 James, chap. 
8. made perp-tual by 3 Char. chap. 4. ſect. 4. Barnes. 78. 


In debt on bond to perform covenants, no bail ſnall be given, but 
with reſpect to the breaches, and the damage done thereby, Sid. 63. 
pl. 38. Noy's Rep. 88 Lev. 300. And the meaſure of ſuch da- 
mages ſhall be from plaintiff's oath. Salk. 100 pl. 11. 


On an action of covenant brought by the plaintiff, who was patentee 

of Drury-/ane play-houſe, againſt the defendant for not performing 
certain dances on the ſtage according to articles entered into be- 
tween them, whereby the plaintiff ſwore himſelf damnified 100 l. the 
defendant moved in the treaſury for a common appearance, but did not 
obtain a rule, the plaintiff having ſworn to a certain damage. Barnes 58. 


The plaintiff ſwore the defendant covenanted to pay him 315 /. 
for the purchaſe of land; that he had been always ready to Convey 
the eſtate on payment of the purchaſe money, but the defendant . 
refuſed, whereby the plaintiff ſwore himſelf damnified 401. The 
common appearance ordered, There being no previous application 
to a judge, and the damages were uncertain. Old caſes are not to be 
followed where the damages can be reduced to a certainty; as in co- 
venant for the payment of money, or where a tenant covenants with 
his landlord to pay a certain ſum for every acre of land he plows 
up, or the like, the' plaintiff is entitled to bail, otherwiſe not, eſpe- 
cially without a judge's order being previouſly obtained. Tt is not 
reaſonable that the defendant ſhould be held to bail for ſuch dama- 
ges as the plaintiff fancies he has ſuſtained, and he is pleaſed to ſwear 
to. 2 Barnes 94. eee fro _ +4 


So in an action on a bond to ſave harmleſs, the plaintiff muſt ſwear 
peſitively and certainly, how, and for how much he is damnihied ; for the 
court cannot take it by implication. : 2 Barnes 97. 2 8 
3 ER as.” + „ e ee PR Gy 438 3 | 
In an action of covenant, the plaintiff made affidavit that the defend- 
ant was his tenant, and that he had broke ſeveral covenants in his 
leaſe, to his damage of 100 J. and thereon held him to ſpecial bail. 
It was moved that the defendant might be diſcharged on common bail; 
decauſe the damages were merely uncertain, and the plaintiff had 
obtained no order of a judge, whereby ſpecial bail was _—_ 
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common bail, menen that the cauſe is removed from an in- 
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rule was made to ſhew cauſe; and afterwards it was made abſolute; Y 
2 Barnard. _ K. B. 325. - | _ 
| 755 = 
= 

A defendant was held to bail in an aQtion for the penalty of 160k * 
for not delivering goods of 300 J. v value, within a certain time, pur- | 2 
ſuant to an e in writing: 2 Barnes 56. 7 


Bail in Trover with an | acetian is of courſe, Barnes 80. 


It was held, that on a proper affidavit the writ may be marked for 

hail in Trover, without an order of the court, or of a judge at his 
chambers; for it is more an action of property, than a Tort, 2 Stra. 
1192. 6 Med. 14. 


The plaintiff brought an action of Trover againſt a defendant i in the 
Poultry Compter in London, for goods of great value. The defendant 
removed the cauſe by habeas corpus into the King's Bench. And he 
moved there to be diſcharged on common bail; becaufe he ſeized theſe ö 
goods as judge of the admiralty in Penſylvania, they being condemned ü 
there by ſentence ; and the ſaid ſentence affirmed here upon an appeal 7 
by Sir Charles Hodges The — made * of the value of the = 
goods to be 1001. =, 


Holt Chief Juſtice, the practice is, that if the plaintiff does not ſhew 
his cauſe of action on ſummons, the defendant ſhould be diſcharged on 


ferior court. 


Here the defendant, having ated. a8 A judge, he is not liable to an 
ation, But bail was ordered to be put in for 500/. becauſe if the 
defendant acted as a judge, he will be out of any danger of an 
action; but if he did not act as a judge, then it was very reaſonable. 
that ſpecial bail ſhould be put in. 5 Mod. 526. 2 Ld. Raym. 767. 


An action of Trover wis wants by the preſent plaintiff, againſt 
one M. wherein he obtained judgement by default, and afterwards had = 
final judgment; whereon a writ of error was brought, and another i 
ation of trover was now brought by the ſame plaintiff, and for the I 
ſame _ for which the rt n was brought againſt B. 


n way 0 moved, on an affidavit that the goods converted 
amounted to more than 101. that the defendant'might be held to 
ſpecial bail. And it was compared to the caſe of an indorſee of a 
bill of exchange, who may bring an action both n the drawer 
and indorſer, and 958 them both to bail. 
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And Stra 515. was cited, where on a motion to ſtay proceeding, | 
it was held, that an indorſee of a bill of exchange may bring an 
action thereon, both againſt the indorſor and drawer; and the cour © 
is only to ſee, that the plaintiff has but one ſatisfaction, So here 


between the plaintiff and AMA. but not as between the preſent parties. 


efendant afterwards applied to the lord chief | tern affidavits of 


'Yond ſeas, and the wife having had advice of his death, received i 
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plaintiff may ſue both M. and the preſent defendant, and is entitled 
to the ſame proceſs againſt the laſt, as if the action had been brought 
againſt him only, BG 


And it was urged, in anſwer to an objection made by Page, juſtice, 
that by a judgment obtained by the plaintiff in Trover, the goods are 
become the defendant's ; that a ſpecial property only. is thereby veſted 
in him: and in the preſent caſe, it is evidence only of a property, a 


Per curium—T he property of the goods is entirely altered by the, 
judgment obtained againſt M. and the damages recovered in the firſt 
action are the price thereof; ſo that he has now the ſame property 
therein as the original plaintiff had; and this againſt all the world, 


And therefore the motion was denied. _ 


It was urged for the defendant, that the plaintiff is not entitled to 
ſpecial bail, becauſe he would haye bail on bail. Andr. Rep. 18, 
2 Stra. 1078. 3 


In an action of account, the plaintiff inſiſted on ſpecial bail, be. 


cauſe the defendant would go beyond ſea; but denied by the court; 


for in account no ſpecial bail is to be given, till judgment. Prad. N 
Reg. C. P. quoad computet, 2 Rol. Rep. 53. Lev. 300. Keb. 99. p. 
93. 2 Keb. 335. Ney Rep. 28. Jentr. 103. where ſpecial bail 


Was diſcharged, and ſaid that if the plaintiff would have ſpecial MW ; 


bail, he muſt arreſt the defendant again in an action on the caſe, | t 


In offumpſit bail is of courſe. Barnes. 80. | == G 


The defendant was held to bail by the lord chief juſtice's order, on 
davits of a criminal converſation with plaintiff*'s wife. The 


himſelf and the plaintiff's wife, that plaintiff having been long be- 


defendant's addreſſes, and married him as her ſecond huſband ; the 
lord chief juſtice ordered the defendant to apply to the court, and on 


0 


reading affidavits, and hearing counſel on both ſides, the chief juſtice | 


was of opinion, that the order for bail ought to be diſcharged, nothing WF n 
eriminal appearing in the defendant; and in caſes of this kind, 1 
which differ from actions brought on contracts, no bail is required, Wi | 
unleſs by the ſpecial order of a judge, which the defendant has a right 
to apply to the court to diſcharge, if not well founded. 
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| PForteſcue and Reeve juſtices thought that entering into the founda- —* 
| tion of the order, was examining the merits of the cauſe ; and there- 
fore improper before the trial, However, the defendant was held to 
bail, and had four _ time given him to put in the ſame. Barnes 
5 Prig. Reg. Q.; A 63. 3 | 3 1 
It was moved for a ſpecial 3 in treſpaſs, for lying with the 
laintiff's wife, which was granted ; and the defendant was held to 
50. bail. | | | | | | 


MB. Afidavits were produced of the indecent liberty they took 
together. 11 Hod. 275. pl. 24. | | —_ 


Bail was ordered for 200 J. in an action for a malicious proſecu- 
tion for forgery, on the plaintiff's affidavit, | 


The defendant moved for a common appearance; and it appearing 
that the plaintiff was not acquitted of the indictment oa the merits, 
but on a flaw, and no precedent being produced of an order for bail 
in ſuch an action as this, (though for falſe impriſonment there was) 
the rule to ſhew cauſe, why a common appearance ſhould not be en- 
tered, was made abſolute, Barnes 74. Rep. and Caf. of Pract. 148. 
Pra. Reg. C. P. 66. EE 5 


A plaint was levied in an inferior court before a debt contracted, ü 
and an arreſt on a proceſs on the plaint adjudged ill by the court. = 
7 Mod. 55. , 3 
The defendant covenanted to pay to the plaintiff a ſum of money 
on the 24th of June; whereon the plaintiff takes out a latitat, 
teſted the 34. of May, returnable the laſt day of Trinity term follow- 
ing, and arreſted the defendant on it: which being made appear to 
the court, they diſcharged the arreſt: for though. it is allowed a man 
may take out a latitat before the money is due, yet the party muſt 
not be arreſted upon it. 8 Mod. 343- Barnard. Rep, K. B. 57, 


Audi this differs from in original, which if it be teten e 


| money is due, it is abateable; but the /atitat is only to bring him 


into euſtody, that the plaintiff may declare againſt him by bill, and 
after that the proceedings on the /atizat ceaſe. | 


0; 


By the cuſtom of London, the debtor may be arreſted before the | 


money is due, to make him find ſurities. 8 Co. 126. Hardr. 303. 3H 


Heb, 86. 11 Hen. 6. 3. Bohu's Priv. Lond. 79. 


It was moved, that the defendant might have cofts, being put to 


the charge of motions to be diſcharged but the court would grant 
none, it being but for taking out of the proceſs of the court. Vent. 28. 
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in treſpaſs and falſe e the redone ;nfliied by.» an 
arreſt and a latitat; to which the plaintiff replied, that the writ way 
taken out after the arreſt ; the defendant demurred, 


Pur curiam—The antedating of the writ will not ſuffice, if the 
proceedings be after, as in H's cafe, an obligation not to proſecute 
before Eaſter term; the defendant ſaid, he did not; the plaintiff re. 
=  plics, that he ſued forth a writ returnab'e in Eaſter term, teſted in 
Hlilary term; to which he appeared: and the defendant rejoined that 

he ſued forth the writ after the beginning of Eaſter term, which be is 

eſtoped to do, the firſt writ being his own, and the appearance is to 

that writ, therefore, though proſecuted by another in his name, it-ig 

not avoidable; and for the ſame reaſon he is concluded to ſay, that 

he ſued it out after Eaſter term. But a ſtranger i is not concluded to | 

ſay the writ was ſued out after; and ſo in this caſe eſpecially the | 
latitat being not ſuable with any other teſe than of the precedent Wi 

term; but an original may be teſted at any time: therefore Judge 


ment for the plaintiff, nf 3 Keb. ms 213. Pl. 21. 


by an aftion of treſpaſs, aſſault and impriſonment, the defendant, as 

bailiff, of the ſheriff juſtified by latitat, teſted the 27th of June in 

| Trinity term: the plaintiff replied, that the ſaid writ was ſued out on 

the gth of Augu/?, which was after the arreſt of the plaintiff; to 

Which the defendant demurred; and judgment prayed for the 
plaintiff, 27 


Per curiam—T his is an opel, eſpecially in caſe of a bailiff, whoſe 
warrant might be before the arreſt, and all writs muſt be t/ted 25 
of term; and the ſheriff's not returning the writ, or not having any, 
ſhall not prejudice his under bailiff. They obſerved, - that a good 
action will lie againſt the ſheriff, or a bailiff of a franchiſe; and it 
was adjourned. 2 Keb. 173. pl. 50, 198. pl. 25. | 


c Tf any ſheriff, or other perſon, having authority to execute 
- writs, make any warrant for the ſummons of any perſon, as upon 
any Writ or ſuit, or for the arreſt or attaching of any perſon by his 
body or goods, to appear in any of the courts at V eſiminſter, or 
elſewhere, (not having before that the original writ or proceſs war- 
- ranting the ſame) upon complaint thereof to the juſtices of aſſize of 
the county, or to the judges of the court out of which the proceſs 
iſſued, not only the party who made ſuch warrant, but the procurers 
thereof, ſhall be ſent for by attachments, or otherwiſe, as the judges 
ſhall think good, and be examined upon their oaths ; and if the 
offence be confeſſed, or proved by witneſſes, the judges ſhall commit 
the offenders to the gaol of the county or court, where the ſame | 
_ . ſhall be examined, until they have ſatisfied the party aggrieved, not 
only the ſum of 10 J. but alſo all ſuch coſts and damages as the judges 


ſhall ſet down that the party hath a thereby, 12 20, a- -piecs | 
| \ for 4 
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| for their offence to the King.” Stat 43. Elz. c. 6. See rule of Mich, | 
| ſet. 2. 1654. Hilary 140 15 Car, 2. Rule 1. | - ol 


| Nate, The ſaid rule literally was again in Trinity term, 1 Fac. — 


ſigned by the following judges, Jones, Charlton, Levinz, and Street. 


ſheriff, their deputies or agents, ſnall make out any warrants, before 


they have in their cuſtody the writs upon which ſuch warrants ought. 


to iſſue, on forfeiture of 10/, And every warrant, to be made out 
upon any writ out of the King's Bench, Common Pleas, or Exchequer, 
before judgment, to arreſt any perſon, ſhall have the ſame day and 


year ſet down thereon, as ſhall be ſet down on the writ, under for- 


ſeiture of 10/. to be paid by the perſon who ſhall fill up or deliver 
out ſuch warrant.” | : 


An attorney of the Common Pleas brought an action againſt e 
whereon he was arreſted in the country, and when he came to London, 
the attorney cauſed him to be arreſted again in London for the ſame 


debt; and this was ſhewn to the court, and the attorney called, tro 
whom it was faid, „If a man be ſued here for a debt, after he bs 
arreſted in another court for the ſame debt, the penalty is fine and 
impriſonment : and that is both the law and cuſtom of this court.“ 


- 
g 


And fo the attorney was committed to the Fleet. Golaſb. 30. 


It a defendant ſhall be lawfully delivered from an arreſt on any - 
proceſs, the ſame defendant ſhall not be again arreſted at the ſame. 


time by virtue of any proceſs, at the ſuit of the plaintiff; and if any 
attorney or plaintiff ſhall offend in the premiſſes, the name of ſuch 
attorney ſo offending ſhall be ſtruck out of the roll of attornies, and 
as well the ſaid attorney, as the plaintiff in the ſaid proceſs named, 


ſhall be reſpectively puniſhed, as to the court ſhall ſeem juſt. Rule Y | 


2 of Mich. term. 1663, 15 Car. 2. K. B, Barnes nates, 50. 


The affidavit to hold to ſpecial bail being defective, common bail add i Co 


ordered; and thereon the plaintiff on the 19th of April made a full 
affidavit, and took out a new writ, and held the defendant to bail: 


and the next day, the 20th of April, moved to diſcontinue on pay- 
ment of coſts. | bio oe 


Per curiam The plaintiff has been too quick, for he ſhould have 
had the coſts taxed and paid before he took out a new writ: there- 
fore let the plaintiff pay him his coſts of this application. Stra. vol. 


4 » 


In debt on 2 bond for 900 J. the defendant put in bail, abe 1 


tiſied in court, and were allowed. The plaintiff finding they were 
forſworn, and worth nothing, diſcontinued ; but before he had done 
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1 And therefore ordered he ſhould be held to ſpecial bail. 


of cuſtody. 
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according to the above caſe, and obtained a rule to ſhew cauſe; "when 


| the whole villainy appearing, the court diſcharged the rule, and ſaid, 


was right 1 in laying hold of him as he did ; for had he dil 
here run away. 


2 Ftra. 


the Pain, was 
continued before, the defendant would probably 


8 2 Barnard. K. B. 396. brpplem. to Lil. Abr. 11, 12. 


The defendant had been diſcharged out of cuſtody by a judg- 


ment in one of the courts of Ireland, on an act of parliament that 


ed laſt ſeſſions there, for ordering poor prifoners to be releaſed out 
Notwithſtanding which he was ſince arreſted here by 


the ſame perſon, and for the ſame cauſe of action. 


On which it was moved, that this: court 3 diſcharge him on 
for that he ſubmitted it, this court would pay regard 


The court ſaid, this was a proper rule in the en juriſdictions, 
becauſe the law is in all places the ſame. But the municipal laws of 
diſtinct countries vary, and therefore they would not ſay whether 


there was any method, that could be taken in this Tingoom, to make 


that judgment credited here. 
However, this they ſaid was certain, that the defendant could not 


be diſcharged. on motion upon it, for till the late acts of 2 Geo. 2. 
e. 20, 22. [long fince expired] that paſſed here, they could not have 


done that in any 


ſuch cafe, and that the act does not extend to any 
caſe out of England. Accordingly the motion was refuſed. 3 


= in K. B. 420. 


By flat. 8 Elz. c. 2. ſet. 4 « N any 1 man. ſhall e 
(for vexation and trouble) 5 or procure any perſon to be arreſted 
or attached, to anſwer in the court of King's Bench Marſhalſea, Ec. 
or in any of the ſaid courts, at the fuit of any perſon, whereas there 
is none fuch, or without the conſent and agreement of the party at 


— whoſeſuit ſuch arreſt or attachment is procured, the party ſo cauſing 


or procuring the ſame, and thereof convicted by indictment, or preſent- 
ment, on the teſtimony of two or more witneſſes, or other due proof, 
ſhall ſuffer fix months impriſonment without bail, and ſhall not be 

enlarged till he has ſatished the party aggrieved bis treble damages; 
and beſides ſhall forfeit unto the party in whoſe name the action was 
brought. (if he be known) 10/. to be recovered, as alſo the ſaid zreble 


damages, by action of debt, bill, or plaint, in any court, againſt the 
party ſo offending, his executors or een in which no eſſoiga, 


* AY * 


Tie 


| plajou Cre. Jac. 188. pl. 11. 14. 381. See * Ed. 4. II. 


3. C. and D. never conſented to i and that was for vexation, none 


Elia. 236. Pl. 1. 


1 en The jury ne * proſecution malicious. 


1785 upon the fact, as ſet forth in the indictment. So that if he 


Ol ity of Nuder Sbeklff. ö 14 
AN | 
=_ 


. A was, how this proof ought to be i in an anon en 
the ſtatute, whether by collateral * r 


And it was held, that the cas ſhall be in the ſame action, and 
not in any other courſe; Wherefore this exception being taken after 
verdict, it was adjudged to be well enough brought; and judgment for 


This caſe was eited in Ee. 11 where in debt, the condition 
of a bond was to pay 200 l. upon due proof of breach of any part of the 
articles; and it was inſiſted that there ought to have been proof of the 
breach of ſome of the articles before the action was brought, but not 
allwel; for the proof may be in this ſame action; and the plaindff | 
had judgment by the opinion of al the court, 


In an action on REN ſtatute, hd plaintiff declared that the dete 
dant cauſed him to be arreſted at the ſuit of 4. B. C. and D,. where 


of them having cauſe of action. 


Wray and Gaudy, juſtices, held this out of the ſtatute, but the = 
juſtices within it; for one of the parties has colour, and may give 2 
ſufficient authority to arreſt him: and it cannot be ſaid to be malici- 
ouſly done, Bur the- ſtatute being miſrecited, it was for that cauſe 
principa ly adjudged, that the en take nothing by his Bill. Go 


| 


An action on this Os was brovehei in the C. P. but this was held 


| by the whole court not to be within the ſtatute; and therefore judg- 4 
ment was given for the defendant. Lutw. 166, 169. . 2 


In an action « on the caſe on this ſtatute, for ca a ſuit 
againſt the now plaintiff, in the name of the defendant and FJ. S. 
without the knowledge of J. S. and in which the now defendast 


It was argued whether the Sich lay, but aid 2 Sid. 262. I 
§. C. cired Nee. 135. by Twiſden. J. (who was counſel for ts ⁵⁶ 
plaintiff in the ſaid cauſe) as reſolved” that the action lies for ſuck 
indictment, but that the judgment was afterwards reverſed in the 
Exchequer chamber, but ſaid it ſeemed a hard caſe, if the action ſhould 
not lie, S. C. cited by Holt Chief Juſtice, in delivering the opinion 
of the court, 5 Med. 409. and ſays, it is true that the judgment was 
reverſed, but that it was not becauſe the action would not lie, but 
becauſe he was not indicted of any offence within the ſtatute, as ap- 
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bad r he would have TE no o damage, for the « court N 
Would have arreſted Judgment. | 


-8. C. cited by Holt Chief Juſtice, as from a nao report of 
| Bridgmen Chief Fuſtice, which ſays, the reaſon of the reverſal was, be- 
* cauſe the indictment was for no offence at all: for, in fact, Preſcott 
arreſted Chamberlane in his own name, and the name of J. S. for a 
debt due to them jointly, which was lawful, without the conſent of 

„S. And if J. S. did not appear, if it were in a perſonal action, 

e might be nonſuited ; or if in a real action, he might be ſummoned. 
244 ſevered: and therefore it was held to be no offence. 


Tord Raym. Rep. 8. C. cited thus, viz. A. was indebted to B. and C. 
and B. without the knowledge of C. takes out proceſs in both their 
names againſt A. who afterwards proſecuted B. on the ſtatute for ſo 
doing, but B. was acquitted, and then he brought an action on the 
'caſe againſt B. for this malicious proſecution ; but adjudged that it 
would not lie, becauſe he might have demurred to the action on the 
ſtatute, for the caſe was not within the ſtatute ; and ſo it was his 
own fault that he was put to charges by the trial. Carth. 417. 8. 
C. cited by Parker Chief Juſtice, in delivering the opinion of the 
court. 


. 


To Med. 217. Hil. 12 Ann. takes notice that the Lord Chief Fuſlice 
Hit. in his excellent argument on the caſe of Savi/ againſt Roberts, 
Salk 15. (ſee 10 Mod. 148, 214. Gelb. caſ. 179, 185. Sir William 
Jenes 93.) where he gives the reſolution of the court, ſeems unwilling” 
tp deny this caſe to be law, though he. might. | 


A A defendant ſuperſeded by ſurpriſe without the plaintiff Plriowledge, 
may be arreſted again for the ſame debt. Barnes's notes, 50. 


No bail in action of debt on a judgment againſt a priſoner diſ- 
* by ſuperſedeas for want of proſecution. Rule 2 of Hilary 
term, 8 Geo. 2. 1734. C. P. Mod. 25. pl. 68. 2 Keb. Rep. 582. 
. 116. March 157. Pl. 227. 2 Stra. 1039 See id. 1219. 


On a motion in this caſe, Holt Chief Juſtice ſaid, that he had 
known it held by the court, that where the plaintiff was nonſuited for 
want of a declaration, and afterwards brought another action for the 
"ſame cauſe, that he ſhould have but common bail to the ſaid action. 
Lord Raym. 679. See Com. Rep. 99 ca. 62. But this has not been 
abided by. 12. Mod. 501. | 


* 


A plaintiff had been nog . in a former action for want of 2 
declaration, and now, in a ſecond action, moved, that defendant 


ene be diſcharged on common bail, alledging it to be the . 
0 7 


"Duty of Uver Sbekltk. 


of C. P. Pe- e- We know of no ſuch practice here, and think 
it very unreaſonable; for the plaintiff ſuffers enough by paying coſts 
in the firſt action, and therefore * not to be in a worſe condition 


than before. Stra. vol. bf 7. 439. 


A plaintiff nonſuited in debt, 4 bond, may arreſt the defendant 
in a new action on the ſame bond. | Barkes notes 69. 


On a writ of error brought in th Exchequer chamber, on a judgs | 
ment given in the King's Bench, the now defendant entered into a recog- 
nizance, purſuant to ſtatute 3 Jam. chap. 8. (made perpetual by 
3 Char. chap. 4. ſet. 4) that the plaintiff in error ſhould proſecute his 
writ, and if the judgment ſhould d be Oe] then to pay the debt, 
damages and cofts. | | 


Afterwards the judgment was affirmed!: the plaintiff brobght an 
| ation of debt on this recognizance - againſt the bail; and the 
queſtion was, Whether they ſhould be diſcharged upon common bail? And 
it was ſaid by their counſe], that they ought to be diſcharged, for tis 
againſt the Pes of the court mY bail ſhould a: wag: of ball. 


' Ihe reaſon laid down in the bobks of practice, why bail is not 
required of bail, is, becauſe there would be no end of bail. See Rep, 


& Caf. of Pratt. 18. Prat. Reg. C. P. II. 


It was never yet determined , that ſpecial bail is not requirable in 
n action of debt on a recognizance of bail; but the reaſon. of the 
caſe ſeems to require it, becauſe the recognizauce is directly for pay- 
ment of money, viz. to pay the debt, if the judgment ſhould be 
affirmed ; and certainly it was never yet denied, that where an action 
of debt is brought on a bond for payment of money, but that ſpecial 
bail is always required: : and the reaſon is the ſame for ſpecial bail in 
an action of debt on à recoghizance againſt the bail, for ſuch recog- 
nizance is a ſecutity for the payment of the condemnation money, 
and a collateral: undertaking that it ſhall be paid on the affirmance' 
of the judgment; and the bail on the recognizance cannot be dif- 
charged but on payment of the money, for they cannot render the 
principal, becauſe fuch render does not lie by the bail on a writ; 
and ſo it was held by two Judges, the court not being full. 8 


Mud. Fe 


If an habeas corpus 1 rte into any of the courts above, thougk 
the ſum be under 107. they will hold the defendant to bail, 2 Show. 


— 


Rep. 182. pl. 183. that ſo plaintiff may not be in a worſe condition = 


than he was below, where Rem meat was held to bail. 


The reaſon why deſendentr 10 all caſes are obliged to „ pt ia 


bail is, that their juriſdictions being confined, they cannot follow: ce 
1. b en, 
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3 debtor out of their JuriſdiQion ; ; therefore was have always thy th 

= leaſt pledges) put in bail that live within their own precincts: and, 

were it otherwiſe, it would be improper to give caution, and there. 

fore it becomes here neceſſary that bail ſhould be given in all caſe, 

Gilb. Hi. C. P. 37. Rule of Mich. term 1654. Sect. 12 of Mich, 

term 1649. 1 Char. 2. 6 Mod. 242. 8 in the time bd Holt 
ref Juſtice 87. 12 Mod. 646. 


In caſe of an executor, or e or heir, no bail is required, 
= even on an habeas corpus, for they ought not to have been held to bail 
= below, the debt not being their own. 3 Aod. 242. 


An action was brought i in the court > of the ſheriffs of Lond : the 
defendant brought an habeas corpus cum cauſa, and removed the cauſe 
into the Common Pleas; but not having put in bail, the plaintiff 
= ſued out a procedends, On motion to ſet aſide the procedends, becauſe 
A E there was no judge“ 5 order for the defendant to put in bail. 


% " 
x "7 
_—_— 
3 * 
- xi 


3 


= 
k 


= The queſtion was, /hether de endant ſhould not, at bis own peril, 
2 put in bail? Or, whether plaintiff ſhould not procure a judge's order, and 
ſerve it upon defendant, that unleſs bail be put in, procedendo ſhould be 
A awarded? Adjudged by the whole court, that ſuch an order was neceſ- 
x ſary, and therefore the e was ſet aſide. Prat. Reg. 
„ C. . 52. | ny” : . | 


An action was hs wi this defendant for a ſhip and cargo, 
. and the queſtion was, Mpßetber defendant ſhould be diſcharged on common 
4 ai? The cauſe came in from London by habeas corpus, and therefore 
it was inſifted, that ſpecial bail ſhould be oat in of OO. 


Holt Chief Juſtice held, they might examine into the cauſe of 
„ how it came thither by habeas corpus, and if it was ſuch which 
required bail, though under 10 J. they might make the defendant 
put in ſpecial bail; but if the action was vexatious, or ſuch as required 
no bail, then they would diſcharge him on common bail. See 2 
* 8 Rep. 182. pl. 183. 9 95 


It was urged for the 8 chat what he did i in relation to the 
ſhip and cargo, was as judge of the Admiralty in the We/t-Ingies, 


pearing that defendant had the ſhip and cargo in his own cuſtody, 
which was intermeddling further than his office warranted ; for this 


had Tuflice 88, 89. 
That before any allowance of any writ of error, on ; reverking of 
= Oy pion to be had or —— according to the form of 9 1 
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and therefore no reaſon. why he ſhould be held to bail: but it ap- 


reaſon he was heid to bail. Salt. 101. Caſes in the time of oy 


any outlawry be had, by plea or otherwiſe, through or for want of 


„5E 


71 El. chap. 3. ſect. 3. the defendant and defendants in the original 05 


| 16 Char. 2. 1663. Trin. 2 Jam. 2, 1686. See 10 Mod. 281. 


| dition of the bond, not appearing on record, bail ought to be required on the © 


of the plaintiff in error was of two years value of the land, but the 
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action ſhall put in bail, not only to appear and anſwer to the plain- 
tiff in the former ſuit, in a new action to be commenced by the ſaid 
plaintiff for the cauſe mentioned in the firſt. action, but alſo the 


condemnation, if the plaintiff ſhall begin his ſuit before the end of ð ü 
two terms next after the writ of error, or otherwiſe avoiding of tge 
faid outlawry. Rule of Mich. 12 Geo. 1725. C. P. See Hil. 15 & 


* 


A plaintiff declared in an action of debt on bond; the defendant 

craved oyer, and the condition appeared to be for performance of co= ü 
venants. The defendant, after oyer, inſtead of pleading, enters ai! 
diait, in order that oyer of the condition appearing on record, he might 
bring a writ of error without bail. The court, on hearing counſel 
on both ſides, ſet aſide this entry, and gave the plaintiff leave to enter 
judgment by default. And the queſtion now was, Whether the con- 


writ'of error or not © And the court held, that the matter of bail 
is properly examinable - by affidavit; and the bond being conditioned 
for performance of covenants, bail ought not to be required on the 
writ of error. Barnes notes 67. | 

On a judgment in C. B. 1 TIE bond, with condition to pay 
5001. with intereſt at 5. an hundred, being the ſame ſum as is 

mentioned in a defeazance, bearing date the ſame day with the bond. 
Error brought, bail muſt. be put in en this writ of error, purſuant 

to ſtat. 3 Jam. chap. 8. (revived and made perpetual by 3 Char. c. 

4. ſet. 4.) 2 Stra. 959. Caſes in the time of Lord Raym. & Hardw, 

Chief Juſtices, 181. pl. 147. 2 Barnard. K. B. 389 See Shaw. 

in. d ies: 33 y 25 FER 154 


In debt on a bond, conditioned that defendant ſhould pay to plain- 
tiff for all ſuch beer as he ſhould deliver to one Stokes, not exceed- 
ing 100/. Plea, No beer delivered. Replication, Beer delivered 
to the value of 8o/. Demurrer, judgment for plaintiff. Error 
brought. By the court, Bail is not neceſſary on this writ of error; 
the words of the ſtatute muſt be intended of a ſum certain, even at 
the time the action was brought. It was inſiſted, that the ſum was 
aſcertained. by the pleadings, but not allowed. Deniſon Juſtice ſeemed. 
to doubt of the caſe. Sappl. zo Lil. Abr. 19 pl. 6, See Lev. 117. 
Hast, 6907! Telu. 227. e 95.4 een 


N : 
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On a writ of error on a judgment in cement. The recognizance 


F. 


court would not make him juſtify, Stat. 16 & 17 Char. 2.c. 8. 
(revived and made perpetual by 22 & 23 Char. 2. c. 4. Bar- i 


maar d. A. 0 B. 83. | 4 x | 
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cel penalty) and judgment thereon in the Common Pleas, and writ 
of error here; and the queſtion was, I hather there ſbould be bail 
within the flatute? And, by the , Let there be bail, unleſs cauſe, 
6 Med. 38. 


When a writ of error is deten on a h wan; had on a bond to 
pay money (only), there ſpecial bail ought to be given; and after 2 
year, a ſcire facias ought to precede the Levari, or Ai facias, by 
Hat. 3 Jam. chap. 8. 11 Mod. 2. 


On a motion that the plaintiff in error might put in ſpecial bail. 
This was an action on the caſe on a bottomree bond, to pay money 
on a contingency, the condition of which was, that if the ſhip or 
veſſel called Qley Frigat, Se. ſhall with all ſpeed ſail from the river 
of Thames to China, Sc. without deviation, and return to the tiver 
52 thirty-ſix kalendar months, hazard of the ſea excepted ; and 
| S. ſhall, within the ſaid zherty-fix kalendar months, or thirty 
4 3 the arrival of the ſaid Ps pay, Ke. then the e to 


void. 


__ Holt Chief Juſtice ſaid, This i is not a bond only for the payment 
of money, for if he does not go the voyage, he forfeits the penalty; 
for his going the voyzge, return, and payment of the money, are 85 
EF conditions: and inclined, that it Non * require 8 bail. 
1 _ 260. 


W\ judgment in tjeliment on 2 ſpecial verdict for the defendant, 
Kiten bought by plaintiff. Agreed by the whole court, No bail requi- 
_ Table on this writ of error. Pra. Reg. C. P. 178, 179. 


On error brovght by an heir at law, on a general judgment by Ni [ 
dicit | Agreed he ſhall have pail. Barnes 71. 


In cjeftment, a 2 4 verdict for the plaintiff, writ of error bag and 
1 bail pot in. Motion that bail "eight juſtify, Defendant in error 
_-n- objected, that by the ſtatute 16 & 17 Char. 2. c. 8. ſec 3. (revived 
= 3nd made perpetual by 22 C23 Char. 2. c. 4.) it was required that 
plaintiff in error ſhould himſelf enter into the recognizance in caſey 
of ejectment and dower. Eyre urged, that two perſons becoming 
bail, gave judgment in error a better ſecurity than he could have 
had in caſe plaintiff 'in error had alone entered into the recogni- 
zance. Clerk of the errors ſaid, the practice was both ways. 


Per eee the bail juſtify, and if the plaintiff 3 in the 504. 
ment thinks the writ of error is not a ſuper ſedeas becauſe the plaintiff 
in error has not entered into the eee let him proceed at 


his peril. Barnes 71. 
: Un 


* * 
2 % 


The bond was for 0 ſafe return of: cock a tip, ( * under 


' 


on TIN. 


him to be bound in two recognizances for one and the ſame matter. 


| damages and coſts for delaying execution of judgment by a writ of 
error; no the judgment given in the Exchequer chamber in afficm- 


that court, as to the writ of error, and all incidents thereof, ſueh as 


> 


Duty of Under Sheik. . N Y 


'Os a writ of error in the Exchoquar chamber on a Judgment given 1 
** K. B. and there the judgment was affirmed. Afterwards a writ of „ Y 
error was brought in the houſe of peers, and plaintiff in the original ü 
a&jon being about to take out execution againſt the defendant, fa 
entering. ball according to the ſtatute 3 Jam. c. B. by which it is 
enacted, That no execution ſhall be ſtayed on any writ of error, or 
ſuperſedeas, for reverſing a judgment in an action of debt or contract, 
unleſs the plaintiff in error ſhall firſt te bound with two ſulicnt 
ſecurities, (ſuch as the court ſhall approve) to the party for whom 
the judgment was given by recognizance in the ſame court, in double = 
the ſame, Adjuaged to proſecute his writ of error with effect, and 
that if the judgment is affirmed, then to pay all debts, damages, ind 
coſts. ſo adjudged, and all coſts and damages for ALES — execu- 
tion by the writ of error, . | Os, 


Now the defendant having already entered into ſuch recognizance 
in X. B. before the writ of error was allowed, it was inſiſted for 
him, that he is not obliged by this ſtatute to give a new recognizance 
of bail, having already purſued the ſtatute, by giving bail in that 
court where the judgment was given, and it would be very bard for 


| | 

On the other ſide it was inſiſted, that this matter is ſo plain, 
that it was never controverted ; for, on a writ of error in parliament; 
the plaintiff in error muſt alledge the judgment in the XK. B. to be 
erroneous, as the judgment in the Eæcheguer chamber; and this 
writ is brought in delay of execution of the judgment: but the firſt 
recognizance does not extend to the coſts ſuſtained in the houſe of 
peers, but only 10 the coſts for delaying the execution by the firſt 
writ of error; ſo that if a new recognizance ſhould not be given, 
the coſts on the writ of error in parliament, if the N r 
be affirmec, would be loſt, | 


| 


The ſtatute enacts, that bail ſhould be given in the ſame vouch 
where the judgment was given; but this is only explanatory, and 
iFRed that it ſhould be given a the judgment was of record, 

a > £ 


The intent of this ſtatute is, that the party Mall not led big 


ance of the judgment in 2 B. remands the record back again 
into that court ; and if ſo, then there is no record of the judgment 
given in the Excbeguer chamber, and therefore the writ of error im ³⁵ 
the parhament is directed to the Chief Juſtice of the K. B. where the 
record remains, and the judgment muit be deemed as a judgment of 


FR in bail, Gc. | 
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And there is no manner of inconveniency by catering into two 
1 | rerognizances, for both are the ſame, in reſpec to the plaintiff; in 
= error, becauſe :by the ſtatute he has a proper remedy, if the plaintiff 
in the original action take out execution for more than is due; but it 
= would be very inconvenient for him to be delayed by a writ of error, 
= and to have no ſufficient ane to make og d for the loſs. 


TE = 9 15 EY EY. 1 88 ; FR 2 F * * 2 ” N 3 95 * . 25 | 
33 —Z— 
8 * js . * mv F * * * 85 i, 2 
, EY 


= -. There is 2 b. in El. 247. where an executor was obliged to 
I bail in the chamberlain of London's court, and likewiſe bail for 
2 the ſame thing in the ſpiritual court, and fo double bait; and this 
was, warranted only by a particular cuſtom in London, which is not 
= do be favoured ſo much as a general ſtatute for the advancement of 
= zuſtice : ſo the party was ruled to put in new bail in the K. B, 
A. 79. Salk. 97. 2] | 


A wirtont made to three, jointly and ſeparately, this being a war- 
rant for the execution of Juſtice, may be ſufficiently executed by two. 


«bog Rep. 137. 


So 2 ſheriff lde a warrant to four, & cuilibet eorum, quod iff 
eee two of the fout take him, tis good. Telv. 25. 


For warrants of this kind are not to be reſembled to warrants of | 
authSity to nen or take livery. - 


— 


ö 


A warrant to two men indy to anni another, either of chem may 
& it. Co. Lit. 181. Wo El. 913. 


By flat. 2. Gee. 2. e. 23. 1 22. made perpetual by 30 Geo. 2. c. 19. 
. 75. Every proceſs for arreſting, and every writ of execution, 
or fore label annexed, and every warrant upon ſuch proceſs, ſhall, 
before ſervice or execution, be ſubſcribed or indorſed with the name 
of the attorney, clerk in court, or ſolicitor, by whom ſuch proceſs, 
c. ſhall be ſued forth; and where ſuch attorney, &c. ſhall not be 
the perſon immediately employed, then alſo with the name of the 
attorney ſo immediately employed: and every copy of any writ ſerved 
upon any defendant ſhall before ſervice be managed with the name 
vol * attorney e e ner ed.“ 


(oy NüÜͤ—ę— aigner 


Y IK: rule to ſhew cauſe why proventingh FEATS not bo ſaid, 4 
= braced with coſts. - The objection was, that no attorney's name 
= was ſet to the ſheriff's warrant, as required by act of parliament ; 
WW but, by the court, a warrant is not void, the act of parliament is 
=  gircCtory only: the ſheriff is blameable, but the party muſt not ſuffer 
for his default. Barnes 203. Prad. Reg. C. P. * 2 Barnes 327. 
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dorſing the name of the attorney, clerk in court, or ſolicitor, on any 


| warrant made upon any writ, proceſs, or execution, ſhall not vitiate 
the ſame; but ſuch writ, proceſs, and execution, and all proceedings ll 
thereon, {hall be valid and effectual, provided the writ whereon ſuch 


warrant is made out be regularly ſubſcribed or indorſed; and every 
ſheriff or other officer who ſhal] make out any warrant upon a writ, 
proceſs, or execution, and ſhall not ſubſcribe or indorſe the name of 
the attorney, clerk in court, or folicitor, who ſued out the ſame, 
ſhall forfeit the ſum of 5 J. to be aſſeſſed as a fine by the court out of 
which ſuch writ, proceſs, or execution ſhall iſſue; one moiety to be 
paid to his Majeſty, and the other moiety to the perſon aggrieved.” 


By ftat. 6 Geo. e. 21. ſeek. 53. and 43 El. c. 6. ſee. 1. No high 3 


ſheriff, under ſheriff, their deputies or agents, ſhall make out any 
- warrants before they have in their cuſtody the writs upon which ſuch 
warrant ought to iſſue, on forfeiture of 101.” | ; 


Per Holt C. J. The ſheriff ought not to make a blank warrant for 


the attorney to fill up with a ſpecial bailiff, 12 Mod. 527. 


* 


The warrant under the hand of the ſheriff to the bailiff is good 
evidence, Sc. It is not ſhewn, that the plaintiff was proſecuted or 
arreſted at the ſuit of the defendant; and perhaps the defendant was 
only the bailiff, and then the action will not lie againſt him. 
Raym. 504. | s e 

„Every warrant to be made.out upon any writ out of the King's 
Bench, Common Pleas, or Exchequer, before judgment, to arreſt an 


perſon, ſhall have the ſame day and year ſet down thereon as ſhall be. 


ſet down on the writ itſelf, under the forfeiture of 10 J. to be paid by 
the perſon who ſhall fill up or deliver out ſuch warrant ;' both penal- 
ties to be recovered and divided as the other penalties in fat. g M. 3. 
6. 25. ibid. ſect. 54. | 2 


| 
| 
| 
| 


On rule to ſhew cauſe why an information ſhould not go againſt _ YZ 


a man, the chief complaint that remained unanſwered was, that he 
executed a blank warrant and it was ſaid, this was ruled to be bad 
very lately at the aſſizes at Carkſſe, But Page Juſtice ſaid, that on 
an indictment for murder, a juſtification was made by a blank warrant 


too, that in theſe large counties, as this was in York/hrre, the practice 
of making out blan# warrants is very frequent: however, the court 


in general ſaid, that there was no occaſion to determine the legality 
of this matter now. * 


The preſent motion was for an information 


and they did not think this A ws 2 reaſon for granting it, There 


is another remedy for the party, if he thinks proper to fry whether 
| | * | ks theſe 
k "a | 11 | 3 


A By ſtat. 12 Geo. 2. c. 13. ſect. 4. c The not ſubſeribing or in- 


" 


before Mr. Juſtice Powe!l, and he allowed it to be good. + He-believed Ml 
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= theſe warrants are legal or not. 
= charged. 2 Barnard. Rep. K. B. 198. 


3 Ye In treſpaſs for plaintiff's houſe and falſe impriſonment, the defen: 
chamber, wherein the plaintiff was, which inward door was ſhut; 


3 on which he tequeſted the plaintiff to open the door; but on his 


= ing the requeſt, the judge directed a verdict to be for plaintiff, 


A ſheriff, on a bill of Middleſex, makes a preeept to the bailiff of 


"pk 6. Hawk. pl. Cr. c. 31. ſe. 37. p. 86, Ses Stra. 156. 


lined, or inſerted aſter ſealing thereof, by the bailiff himſelf, or any Jai 
ether, if ſueh bailiff be killed, it is but manſlaughter, and not mur- be 
der. Hal. Hi. Pl. Cr. 457. __ * 
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A So helch in the caſe of J. S. who was tried for the murder of Mr. 
If 


F. E. at Chefter Lent aſſiaes 1759. Cro. Car, 538, 539. 
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| Aceordingly the rule was dif 
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63 


dant pleaded, that a capras ad reſpondendum was ſued out againſt the 
plaintiff, and a warrant made out to the defendant, as a bailiff; 
thereupon he came to plaintiff's houſe, and found the outward door 
open, and on that he entered, and came to an inward door of a 


refuſing to do ir, he broke it open, and arreſted the plaintiff by 
virtue of the ſame warrant. In evidence to ſupport this plea, the 
defendant produced this warrant; but his attorney owned that it was 
a blank one, and he filled it up: but notwithſtanding this, the judge 
was of opinion, that the warrant was legal; and in a cafe of an in- 
ditment of murder, tried before Mr. Baron Level, he obſerved that the 
Judges were of the ſame opinion. The defendant then went on to 
prove the other part of his juſtification, but becauſe he failed in prov- 


þ.4 


2 Barnard. K. B. 407. 


Ik the ſheriff has a good writ againſt a man, and he makes an 
ill warrant to his bailiffs on it to arreft the man, and they arreſt 
him accordingly, though bailiffs cannot, yet the ſheriff may juſtify 
by virtue of the writ} for if the ſheriff be in any manner privy to the 
taking, as if he commanded his bailiffs to arreſt a man by parol, 
when he is taken accordingly, he is in cuſtody of the ſheriff; and 
if he has a writ againſt him at the ſame time, he is arreſted and is 
in cuſtody by virtue of the writ; indeed ſheriff muſt be privy to the 
taking, or otherwiſe he cannot be in cuſtody, The King v. 
Fauler. Raym. 586. ie 8 85 | 


Weſtminſter, to arreſt J. F. knight, when in truth ke was not knight, 
but baroner only. This was not a good warrant, and the deputy 
bailiff being killed by Sir John's ſervant, it was not found murder 
in the ſervant, becauſe the bailiff's warrant was not good, and upon 
trial the ſervant was acquitted. To. 346. pl. 5. Cro. Car, 372: 


If a ſheriff 's bailiff comes to execute proceſs, but has not a lawful = 
warrant, as if in name of the bailiff, plaintiff or defendant be inter- 
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If officer arreſts A party before; he bs a warrant, 3 Aren ; p 
procures one, yet the firſt arreſt. is . enen, Dalt. N c. 22. = 


— 


J. * | | 
A ſheriff s bailiff cannot execute a writ directed to the terif, 
bibo the Arif s warrant. | 


It the writ comes out of the King 5 | Bench, then the warrant muſt | 
| be, $o that 1 may have his body before the Lord the King, K. 


If out of. the- Clin Pleas, they it muſt be, 55 that 1 may 1 | 
| hi body 2 125 e 7 the Lord the King, &c. , 


If three writs of capias on OW: at the ſuit of J. S. N 7. D. 
| are directed to the ſheriff, and the ſheriff makes three ſpecial war- 
rants to one ſpecial bailiff, and he.comes to 7. D. and arreſts him 
generally, without ſhewing him in what action, neither is it deman- 
ded of him, but preſently on the arreſt a ſtranger reſcues him; an 
action on the caſe lies againſt the ſtranger for all the three, for 
this was an arreſt in law on all. 17 Vin. Abr. 538. pl. 1. 541. 


tl. + Cro. Jas 455, 486. 


So, if the writs and warrants were at the ſuit of three ſeveral per- | 
ſons, and the bailiff arreſts him generally, as before ; for as this i is a 
good arreſt for all, all ſhall have *. for the reſcue. | 


1 


ite is not bound to chers his warrant at firſt, or to ſhew at whoſe 


| ſuit it is, before the party has n ſubraitted to the arreſt, 
Gre. Fac. 485, 486. ES | 


In the Cee of Rutlend's caſe/it was held, that when the ſheriff, 
or other perſon by his authority, arreſts anather, he ought on the ar- 
reſt to ſhew at whoſe ſuit, out of what court, for what cauſe, and 
when the proceſs is returnable; to the intent that if it be on execu- 
tion, he may pay it and free his body, or agree with the party, 
or put im bail according to law, and to know when he ſhall appear. 
This is meant after a peaceable ſubmiſſion. Cro. Jac. 485, 486. 
which is a leading caſe in point. But when the party makes rei- 
825 or flies, he need not make ach declaration. Dali. 110. 


The bailiff who had two „ againſt one at the ſuit of F. 8. 
lad his hands on him, and having both the warrants in his pocket, 
be ſaid, I arreſt you by force of a warrant I have; but did not ſhew 
it him, nor had it in his hands, wi told. him at whoſe ſuit. Cro. 


Joc _ 486. 
4 0 8 


* Dity c of F Under Sberlr 


The court reſolved, I 
of 
1. This arreſt, without ſhewing the warrant, ad elling at whoſ vil 
ſuit, till the other demanded, is legal. 
3 2. This arreſt, without having the warrant in his hand, and hay. my 
2 ing both warrants about him, is well enough, though be did not wh 
EE ſhew by which of the warrants he arreſted him ; for he being under het 
2 the bailiff's arreſt, is in cuſtody there for all endes for which the doc 
3 ſheriff had made his warrant againſt him, though the ſheriff or bailif _ 
= do not mention any ſpecially. | me 
1 Roll C. J. i in another caſe, made this diſtinction; A ſpecial bailiff is 
= bound to ſhew his warrant to the party whom he is to arreſt, 50 
= otherwiſe the party arreſted is not tied to obey him ; "out he is not 
= bound to ſhew bis warrant to a N S 
23 But a known bailiff, i. e. one that is commonly known, is not K 
4 ound to ſhew his warrant to any. f 
4 A ſworn and known officer (be he ſheriff underſheriff, bailif, or, 
1 ee need not ſhe his warrant; yet, on the arent the office ( 
= ought to declare the contents of the warrant, 4 
. If an officer I” 2 man hofore be has a rant; and afterward; 4 
2 procures a warrant, yet the firſt arreſt was unlawful, Dalt. 111. 
A E The ſame if the officer. makes a warrant for den one or arreſt, b 
4 not having the original writ or proceſs warranting the ſame ; if it ap- 2 
Y pear to the judges, they ſhall commit the offender to the gaol till he P 
YA has paid 10/. to the party aggrieved, and 10/. to the' King. But a 5 
c apias without an original is a ſufficient warrant to wo mer 43 E. ” 
„„. Dali. 110, 112. 9 
. ons for oppoſing the E xecution of the Law. 
- A N action on the caſe ail: lie againſt him that ſhall hinder, 5 
diſturb or prejudice, one that has the franchiſe or liberty of | 
the execution and return of writs and proceſs, in an hundred or a 
other place. F. N. B. 95. Reg. Orig. 103, 104. 
- : | 


The like, if a man be diſturbed in a taking the Profits of his office 
Pub. 141. | | 


It 
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It will lie je ngainſt him who ſhall 1 an officer in the nech 
| of bis office, as in the attaching and diſtraining of goods; and it 
will lie either for the officer or plaintiff i in the ſuit. F. N. B. 102, __ = 


ole 


If a perſon hinders an officeria * of execution in his office at 
my ſuit; as where the ſheriff ſhall come to another man's houſe, 
where the goods of the defendant are, and the door of the houſe 
heing open, another man, not the owner of the houſe, does ſhut the 
Joor and keep him out ; or the owner of the houſe, or another man, 
| ſhall convey away the goods and prevent execution, the party injured 
may have an action againſt him. | ; 


ay. 
not 
der 
the 
lif 


17 in the perſon's own houſe, or | to prevent execution of his own 
goods, no action will lie. 5 Co. WW 


” If I have an execution againſt the goods of 7 S. and he has goody 
in the houſe of K. L. and the ſheriff comes to the houſe, and tells 
K. L. who he is, and wherefore he comes, and defires him to open 

* the doors to him, and he keeps him out that he cannot do execution, 
may have this action againſt K. L. 5 Co. 93. 


If an officer be coming to anita man, or attach his goods at my 
ſuit, and another man conveys away the goods or the age” ſo that 
the officer cannot do his work, 1 mr have this action. N B. 


102, 21 H. 7. 40. 18 Ed. 3. 3: 


It was beld, that on a ca. 2 the riff may not break open a man's 
houſe to make execution, but he i is puniſhable for it; but on a capias 
utlagatum he may enter any man's houſe to apperchend him, for no 
place ought to protect him againſt the King: but whether he might 
on fieri facias, or extendi facias, break the houſe of any perfon to make = 
execution, was doubted ; but no doubt, if the doors were open, he 1 
might enter, for the law. gives him authority thereto ; as an execu- 1 
tor may enter to take Ta len there by the teſtator. Cro. Eliz. 
908. | A | Eo 
An action was brought 900 the defendant for ſhutting his door i 
and hindering the ſheriff to ſeize the goods of G. B. in his houſe, 
| F. and J. Juſtices, were of opinion, that the goods being i in the de- 
fendant's hcufe, who is a ſtranger to the execution, he is not bound 
to take cognizance of the ſherift 's intent in coming to make execu- 
tion ; and the ſhutting the door was lawful, although there was loſs 
to the plaintiff, | 


It did not appear in this 0 how the goods of the cognizors, 2 
which were in the defendant's houſe came thither; and if they were 
agen by the defendant as a 1 the * whoſe goods they 

| ICca2 
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are, or the ſheriff upon execution may come within the haul if the 


door be open, to ſeize them, becauſe the defendant had them 8 


| unlawful means. „ 


If the defendant had hes them by lawful means, viz. by bailment 
or otherwiſe, neither the party himſelf, nor the ſheriff, can come 
within*the houſe to ſeize them; and therefore the rg the door 
was no cauſe of action for the plaintiff. 
It was agreed, on the whole argument, that the ſheriff might 1 not 
break any man's houſe to make execution, unleſs in the cafe of the 
King, or for a contempt. A e ent was yu for the 
defendant, _ 


An officer cannot juſtify breaking « open an outward door or win- 
dow, in order to execute proceſs in a civil ſuit, if he does, he is a 
treſpaſſer; but if he finds the outward door open, and enters that 
way, or if the door be opened from within, and he enters, he may 
break open inward doors, if he finds that neceſſary, in order to exe- 
cute his proceſs. Fofter's Crown L 319. | 


It is held by the books, that a man's houfe is his caſtle, for ſafety 
and repoſe to bimſelf and family; and conſequently the officer in 
the caſe I have put, being a treſpaſſer, cannot be ſaid to be acting in 
the diſcharge of his duty, at the time and in the very inſtance in 
which he is committing a treſpaſs ; theſe ſuppoſitions are inconſiſ- 
tent, and deſtroy each other; but if he finds the door open, or gains 


admiſſion from within, he having a lawful call to the place, as he 


certainly has, cannot be a treſpaſſer in entering the houſe, and con- 
. may remove any obſtruction he meets with 42 nnn 
the buſineſs he came about. Ibid. 
. 

This maxim, that every r man's houſe is his caſtle, when applied to 
the caſe of arreſts on legal proceſs, has been carried as far as the true 
principles of political juſtice will warrant; perhaps beyond what in 
the ſcale of ſound reaſon and good policy they will warrant : but in 
caſes of life we muſt adhere to rules well known, and long eſta- 
bliſhed, Bid. 

This rats 4 is not one of thoſe that will admit of any 1 
it miſt therefore, as I have before hinted, be confined to the breach 


of windows and outward doors intended for the ſecurity of the houſe, 


againſt perſons from without endeayouring to break i in. bid. 


It muſt like wife be Sen to a breach of the bouſe in order to arreſt 


the occupier or any of his family who have their ordinary reſidence 
there. If a ſtranger, whoſe ordinary refidence is elſewhere, on a pur- 


ſuit takes refuge i in the houſe of anather, this 1s not bis caſtle, he 


"This 


cannot claim the benefit of ſanctuary in it. 


a es A. at ar Si a 


wy wa, was 


— as was tne 


11 
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— and offered to the ſheriffs, not to the ſerjeants. 


r of r Under © Sheriff, 


This mls is likewiſe confined to the caſe of arreſts in the Bolin. 1 
flance For if a man be legally arreſted, (and laying hold of the pri- = 
ſoner, and pronouncing the words of arreſt, is an actual arreſt, Salk. 

. Ventr. 306. 6 Med. 173. 7 Mod. 8. 2 Ld. Raym. 1028.) and 
eſcapes from the officer and takes ſhelter, though in his own houſe, 3 
the officer may on freſh ſuit break open doors in order to retake 
him ; having firſt given due notice of his buſineſs, and demanded 
admiſſion, and been refuſed, 1 


3 "= 
SE 
= r 


- == 
_— 
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This doctrine holds in every caſe when doors may be dle open 
in order to arreſt; whether in caſes criminal or civil, there muſt = 
ſuch notification, demand, and refuſal, before the parties concerned | I | 
proceed to that extremity, | 1 3 


The rule already . muſt likewiſe be con to the 
caſe of arreſts on proceſs in civii ſuits Fol. Cro. Law. 319» On 


What it is. 


AIL is ſo called, becauſe the party bailed is ae by law 
into the cuſtody of thoſe that are his bail, and who are to anſwer 
the plaint if they * not N the principal to do it, " 
Sher, 108. 1 


A perſon | in execution, in NFL of the marſhal of the King, s Ba 
is not compellable to find bail if another action be brought alt 
him; but if HE be in the Het on execution, and an action be brought 
againſt him in the King's Bench, he muſt either be removed and 
committed to the cuſtody, of the marſhal, or elſe he muſt put in bail: = 
to the Mion. Ibid. | | : 1 

Who are authoriſed h take Bail in London. 


1 
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T is the common courſe of 1 on IR before. the Merit, 
and a precept to the ſerjeant to arreſt one, the ſureties ſhall be 


practice is purſued i in inferior mayors courts, Bid. | 

In falſe impriſonment, the dekadent pleads the enen of London, A | 
that on entry of plaiat in London, a ſerjeant may, by parel or otherwiſe, ul 
ares the Aang to anſwer * plaintiff; and ſhe ws, that 7. 8d. 
| entered 
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entered a plaint in the Compier againſt the now plaintiff, and that he 
was a ſerjeant, and arreſted him and carried him to the Compter till 
be found ſufficient bail. The plaintiff confeſſed the cuſtom, the 
of entry of the plaint and arreſt, and that he offered ſecurity to the 
= ſheriff; and of this he gave notice to the defendant, and yet he 
1 carried him to the Compter. The defendant demurs. 1 


8 « 


* 1 
4 4 


Per curiam—T he ſerjeant, on tender of bail to the ſheriff, is not 
W bound to ſet the party at large, unleſs the ſheriff ſend a warrant teſ. 
== tifying this to him. Cro. Car. 196. Rol. Abr. 561. T. Jo. 226, 


- The like point was agreed, where an arreſt was on a plaint in the 
court of N „and the defendant in gaol, under cuſtody of the 
mayor, and not of the ſerjeant, Cro. El. 77. | | | 


In all corporation courts, the mayor who is judge, is gaoler alſo; 
== that bail being a matter of record, cannot be found before any but 
* the judge of the court, and not before the ſerjeant ; though alledged 
according to the cuſtom of the vill. But bail for appearance only, may 
be taken by the ſerjeant. Cro. Jac. 94, 95. Cro. El. 168. bh 


If a capias for good behaviour be directed to the ſheriff by the juſ- 
tices of aſſixe, and on this the ſheriff makes a warrant to J. S. to 
take him, who took him accordingly, and the party tenders J. S. 
ſufficient bail for his appearance; and J. S. refuſes it, and keeps him 
in cuftody : this makes hich not a treſpaſſer from the beginning; for it 
is not his office to take bail, but the ſheriff's. 2 Rol. Abr. 562. 


Neither the ſheriff, nor any juſtice of the peace, can bail one taken 
by a writ of cap' excommunicat”, but he is bailable by the King's Bench, 
The writ of capias muſt be taken out, ſealed and delivered 
'againft the bail, before he can be taken by a te/latum capias in ano- 
ther county; and becauſe it was never delivered to the ſheriff, but 
all returned in one term, the execution was ſet aſide. 2 Keb. Rep. 
4 424. pl. 58. | „ 


he writ of ſcire facias againſt the bail, uſually is left four days 
with the ſheriff before the return of it; but if it be not, it is well 
enough. 2 Keb. Rep. 229. pl. 1. Salk 599. Barnard. K. B. 
364. | Hh 1 


4 On a judgment on a ſcire facias againſt manucaptors, the bail is lia- 
= ble by the judgment; and if they be freeholders in the ſame county 
= where the recognizance is made, then they muſt have notice and 
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time, becauſe the ſcire facias may be returned: but if they be ſtrangers, ll 


_—. 
222 
. FX 
65 


e 
I! the ſheriff is not bound to warn them, or give notice, but muſt re- 
e turn the nibil on both together ; for this is but of favour to the bail, 
c who at their peril ought to bring in the principal. Compl. Sher. 111. 
2 1 ; „ | . = ge | 
In an action brought againſt Zaren and feme, and the huſband is ³⁶ 
only arreſted ; yet, the huſband muſt put in bail for his wife, if the name 
t of the wife be in the writ, elſe he is not bound to put in bail for ü 
- her; for it is the writ that warrants the bail. Mad. Rep. 8. pl. 25. 
Rep. and Caf. of. Pra. C. P. 117. Barnes's Notes C. P. 59. 2 Barnes 
. 74, 80. 6 Mod. 17, 105. 7 Mad. 10, 63. Lev. Rep. 1, 216. Salk. 


114. pl. 3, 115. Sid. 20, 395. pl. 2. Keb. Rep. 189. pl. 171. 189. 
1 pl. 194. Freem. Rep. 210. pl. 216. Latch. 224. Styl. 475. Comb.) 
355. 2 Keb. Rep. 442. pl. 4. See 10 Mad. 162. 2 Sir. 1167, 
1237, 1272. Cro. Jac. 445. pl. 23. Cro. El. 370. pl. 9g. Hut. 86. 
Cro. Car. 58. pl. 2. Lit. Rep. 18. Dy. 271. 6b. pl. 27. 12 MH. 


* 
444, 445 · Leon. 138. pl. 189. Bac. Abr. 210. Goldfs; 127. 
The huſband is not bound to put in ſpecial bail for his wife, i 
ſhe be not arreſted ; but he muſt appear for himſelf and his wiſe, 
and muſt find ſpecial bail for himſelf, Keb. Rep. 241. pl. 82. 
If bail is put in de bene of (as at a judge's chamber) the plaintiff 
cannot ſue the ſheriff 's bond till it be refuſed or ſet aſide; but he 
| WF ought to except againſt the ſame in the judge's bail-book. Keb. Rep. 
; 478. pl. 5. Exception muſt be within twenty days after notice of 
| bail given, Keb. Rep. 690. pl. 3. | = TR 
l For directing how and to whom commiſſions may be granted to 
' take bail in the country in any action or ſuits depending in the 
courts at Weſiminſter, and how ſuch bail ſhall be juſtified, ſee flat. 
| 4W.S M. c. 4. V on "EY 
By flat: 23 Hen. 6. c. . ſect. 1. * The ſheriffs and other officers 
: and miniſters, ſhall let out of priſon all perſons in their cuſtody by 
« force of any writ, bill, or warrant, in any action perſonal, or by 
cauſe of indictment of treſpaſs, upon reaſonable ſurety of perſons 
having ſufficient within the counties to keep their days, perſons in 
l ward by redemption, execution, capias utlagatam, or excommuni- 
| catum, ſurety of the peace, and all perſons committed by ſpecial come 3M 
3 mandment of any juſtices excepted.” . F 
Note. This flatute is frequently pleaded in our books ; and many caſes about il 
s the nature of this flatute, and the returns and pleadings thereupon, we 
| meet with, which if methodically digeſted, would be the better and 


more clearly explained. 
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At common law, if the ſheriff had taken any man by the King's 
| writ, be muſt not be delivered but by writ de homine replegiands ; and 
= * was not nn to take bail of ur. 2 Saund. 60. 


The foregoing ſtatute compels him to take bail; and the deſign of 
3 Fo. ſtatute is to provide againſt the extortion of ſheriffs, who would 
KF not deliver them — * ſums. Cre. Eli. 808. 


. 11 x perſon. was in execution, they would take ſuch bonds as 
* pleaſed, and let him at large. Dale. 518. Plow, Com. 67. 6, 


The ſtatute preſcribes the form, and that the ſheriff, under colour 
4 his office, ſhould not oppreſs the party to make him any other 
| qbligation, for the ſtatute makes the obligation void for not purſu- 
ig the form, but not in the matter thereof. This ftatute was made 
W for the prifoner's benefit; for the miſchief before was, that the ſheriff 
not 1 4: eee to bail him, would extort money to bail him. 


This fatute . alſo three branches. viz. 


1. A Das Tag FEA and authority to the ſheriff to let to bail ſuch 
ſons as are mainpernable: ſo it extends to coroners, Am, f 


| Fen bailiffs, keepers of Priſons, &c. 


Þ - 2. A reſtraining branch, that they ſhall not let to bail web per- 
cſeons as be in their ward by condemnation, execution, capias utlaget', 
or excommunication, ſurety of the peace, and ſuch as ſhall be com- 


43 5 ** by ſpecial commandment of the Juſtices, nor VAIN: 


. The third is, to make obligations void, taken in any other form 
than the ſtatute limits, That no ſheriff, nor any of his officers and miniſters 


da; but by the name of ther office, and upon condition written, that 
3 the ſaid priſoners ſhall appear. at the day containad in the faid writ, bill or 
3 warrant, and in ſuch places as the ſaid bill, &c. Hall requare < and any 
4 _ other obligation taken by them in ony other form, Hall be void. 


in taking theſe bonds there are hes forms to be a viz. 
Tbat it ſhall be made to the theriff bimſelf. | 


* I 2. Note, theſe words (for any ot her * ) refer to all that was be- 
3 fore, as well thoſe contained in the exception, as in the firſt branch. 
Therefore a bond taken of a man in execution, is void by this 

34 dns, and the ſurety may plead, this was — by him in execu- 
A tion 


% 


3 2 ._ eforeſatd, ſpall take or cauſe to be taken, or make any obligation for any © 
KF * ceuſſe aforeſaid, or by colour of their office, but only to themſelves, of any 
7 © Hah nar by any perſon which ſhall be im their ward, by the courſe of the 


Duty of Unver Sheriff, = 
tion as s Gerit, and the words, by colour of his office, make it void; for 


— — 
— — — — 


he lets him to bail who is not T Plouud. 69, 8% i 


3. Note alſo, (nor any of bis offic cers 3) it is not ſo, and the printed 
ſtatute is miſtaken. It is not the ſheriff, (or any of his officers, ) but 
not any des officers,, not ejus offiicarti, but ali officearut 3 and ſo 1 is _ 
Roftal, feng is in French. Cones Sher. 114. | 


In debt on bond to one L. the defendant pleaded it was for eaſe 3 
it was held to extend to the marſhal, though he is not de ſes officers, 
but one des efficers and miniſters bad juſtice, 3 Keb. Rep. 71. pl. 14. 


1f the ſtatute be miſrecited, it may be demurred to, as it was ia 
this very caſe. Cre. El. 108. 94 


As to the three forms to be nel, 2 
e That it ant de made to the ſheriff himſelf; 
2. That it ſhall be made to him oy the name. of his office, - 


2. „ That it hall be only for! appearance at the day and place. 
Gra. El. 862. pl. 38. 2 Ander. 175. pl. 97. Mo. 636. pl. 875. 


As to the inſufficiency of the fareties, that is ner and not for, 
and the obligation is not void. Y N 

The ſtatute preſcribes the ih, and that the ſheriff, under colour 
of his office, ſhould not oppreſs the party to make him any other 
manner of obligation; for the ſtatute makes the obligation void for 
not purſuing, the form, but not in 'the matter thereof; therefore the 
ſheriff may take one ſurety, or one that has no land in the county. 
(ro. El. 624, 672, 838, 852, 862. Cro. Car. 446. Forteſe. Rep. 
309. Hod. Rep. 32. To Co. 100. Cre. Fac. 186. Com. Dig. 


506. Lil. Abr. 233. but Plowd. 69. and Barnes 46. 
|; 
What Bonds are not good. 


"Yr; In reſpeRt a to the perſons 60 officers to whom they : are made. 


2, In reſpe& of the form. 0 5 


In reſpect « of the officers or perſons to whom made, 
* NY 
Bond given to a deputy of a bailif of a franciſe is cok; or to za 
ander- ſbe en Fr wat zit muſt ve" to the bard For N himſelf, Noy 69. 
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A ſerjeant at arms, 1 on the preſident and counci) of 
the marches of Il ales, is not an officer within 10 Hat. Cro. Car. 
309. pl. 10. Style Rep. 234. . 


If the bailiff of an hundred, which is a franchiſe, takes bond, be 
muſt do it in the ſheriff's name. 3 Keb. Rep, 71. N 14, Shoe pl. 


26, 125. pl. 42. 


The bond + be taken to the ſheriff himſelf, ane: not to another, 
Dy. 199. 10 Rep. 109- Plawd. 68. a. b. 


A 08 of the houſe of commons is not within this ſtatute. 


Keb. Rep. 391. pl. 103. 


This ſtatute does not extend to a bone made to the plaintiff him 
| fel Al. 58. | | 


The bond not being taken by the ſheriff i in the name of his office, 
in debt on the bond, the defendant demurs upon «yer. But not allowed; 
for the ſtatute is not pleaded, and it may be for a juſt debt. 2 2 
Rep. 620. pl. 11.” Cre. El. 802. pl. 38. 2 Rol. Rep. 364. Palm. 371. 
Saund. 21. K. Raym. 357. 


i Marſhal and under-marſhal of the King's Bench is within this 
ſtature, it 1 is void, Cro. Eliz. 66. pl. 12. 


A how to N. ſheriff of V. and the bond was to Mal, vic? com 
præd'; and W. put in the margin. Dedridge Juſtice, this is not a 
good bond, he -ought to be named , and oe what . 2 


. Rep. 365 


The houſe of commons bad voted one V. guilty of high treaſon, 
and the plaintiff being a ſerjeant at arms, took the ſaid V. into cuſ- 
| tody; ; and the defendant entered into bond to the plaintiff, condi- 

tioned for the ſaid W.'s appearance, who did not appear. An action 
of debt was brought thereon, and on demurrer, per curiam—lt is a 
void bond by the common /aw, being entered into for eaſe and favour 
of the priſoner, and he was not bailable, But they held, the plain- 
tiff was not an officer within Hat. 23 H. 6. c. 10. The condition 
recites the bond was entered for appearance only, is an eſtoppel; for 
eſtoppel is when the bond is a good bond, then the recital is an e/toppel; 
but when the bond is void, the en is void too. Hard. 404. 


7. 1998 62. Keb. 18 391. pl. 103. 


On oper of two ſeveral ſheriiy bonds, defiant demurs. And 
upon the argument it appeared, that they were jointly bound; and 
the plaintiff declared againſt the defendant ſingly, for which the 


* demurred; but it was anſwered, that it did not appear the 
| ober 


f 


| 
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Duty of Under Sherfff.. 203 


1 perſons had ſealed the bonds ; and if not, then their bond was 


| ſingle notwithſtanding z and if in truth they had ſealed, then the e: 


fendant ſhould have pleaced in abatement, and that they were living, 
ec. And the whole court was of the ſame opinion. And judg- 
ment was given for the plaintiff, en cauſe, Sc. 6 Med. 122 


On a bond to tbe ſheriff to ber and anſwer, &c. is void by 
ſtatute 23 H. c. 10, otherwiſe to appear to anſwer ; for the part 
by the law may appear, yet judgment may be oh 7 . e 
Ny. Noh. 54. Heil. 117. F | | 


| 


If a bond be given to the ſheriff for appearance, (before the writ 
was delivered) was allowed good. Keb. Rep. 554. pl. 66. 


A bond taken by the ſheriff for an appearance at Weſtminſter, and 
the term was adjourned to St. Alban's, and the party appeared there; 
Held, he had not forfeited the ED Mo. 460. pl. 601. Cre. 


| 
. The bond ſhall alway codes; to the day and place comprized, and 


he _ to appear at the * a Bench, or elſe he forfeits his bond. | 
Mo. 496. 


: The condition of a bod was, N the ſaid * perſonally appeared, 
che. from the day of Eaſter in 15 days, to anſwer to 7. H. as ſhall 
appertain, and farther to do and receive as the court therein ſhall con- 
fider in- that behalf, that then, _ This was held to be a void bond, 
Cre. ons 692. * 31. 


If the ſheriff take a bond * bes appearance of 7, $. been pro- 
col comes to him to arreſt J. S. and after the proceſs comm this 


bond i is good. Sid. 151. Keb. Rep, 554+ 


\ Bail-bond was s to appear at N eftminfter, on Saturday next after eight 
days of the Purification, it was held ill; becauſe it was intended the 
fealt _ 3 Keb. Rep. 266. Phe 5: N 


A bill of Middleſex was cbs; on Friday, the condit tion & the 
bail- bond was, if the defendant appeared on — ; held to be a 
void bond. —— 21, 22. | | | . 

On a condition to appear and anſwer is good enough. Cro. Fac. 


286. | 


The condition of the bond avs: that if the Aba * appc ar in 

B. R. ſuch a day, then the condition of the obligation to be void; 

Per curiam—PBoth are good. Far if theſe words were omitted, it is 
i Y d 2 | but 
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but Ne Sid. 456. 5 A. 1 . bas. pl. 24. „ 
Rep. 35. Pl. we 2 Danv. Aor. 7, Pl. 8. 25. pl. 5. 2 Saund. 78. 
Ventr. 39. 


On condition to appear before his Majeſt 8 Juſtices of the Kings 
Bench at Weſtminſter ; the defendant pleads .* 23 H. 6. and that 


this was in another form; it ſhould be before our Lord the King, where- 


ſoever, &c. yet it was adjudged good. The ſtatute is not to be avoid- 


ed by ſuch miſtakes of returns. 3 Keb. Rep. 551. pl. 59s 15 1. pl 66. 
627. Pl. 15. 


A comdition was ad reſpondend. E exec, in i plac trans de 100 L. and the 


writ was ad reſpondend E. in placito treſp. ac etiam bills 1001. de debi- 
zo, Efc. This variance is not material; if the bond be made in the 


name of his office, and the condition expreſs the time and place of his 


appearance, and at whoſe ſuit, it is enough. Cre. Jac. 286. pl. 2. 
. Fo. 137- T. Raym. 220. 3 Reb. — pl. 18, 164. pl. 40. 


2 Jo. 4 


On a condition, if ſuch a one who is 1 on a latitat ap- 


peared perſonally, and anſwered, c. in regard his appearance is ne- 
ceſſary to put in ſpecial bail, if the party requires wy * bond is good. 


Cro. El. 776. pl. 7. 10 Rep. 10. 


A writ out of the King's Bench returnable out of term, the ſheriff 


takes the party, and takes bond to appear at the day -of the return, 


and for non-appearance brought debt on this obligation ; held that 


this bond was void by the ſtatute; and the ſheriff ſhall not be 


amerced for non-appearance, nor liable to any falſe impriſonment by 


the party. 2 Sid. 129. Sire. 399 Ferteſt. Rep. 363. K. Raym. 353. 


The writ is, in a plea of treſpaſs. The condition of the bond is to 
anſwer, and alſo to a bill for 100 l. in a plea of debt, is void, being 
another writ; but if. the writ were, in a plea of debt, or the bond taken 
only to anſwer the writ in @ plea of ireſpaſs, it were well enough. 
And that he take nothing by the bill was awarded, on demurrer by the 
plaintiff on the defendant's plea on the' ſtatute, it being in | another 


fon. 3 Keb. Rep. 166 pl. 40. Vente. 243. 


In a plea of debt, i is good, without mentioning the 3 The bond 


ought to be made to the ſheriff by the name of his office, and ought 


to expreſs the day and place of his appearance; and theſe .circum- 


ſtances being obſeryed, though it be variant in other circumſtances,. 
it is not material. Cro. Jac. 286. ö 


The ſheriff cannot taks bond to appear at anceher day chan i is con- 


tained i in the writ. 2 Keb. * 


I | 8 1 
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- Duty-of Under Sheriff. 205- 


If an obligation be taken by the ſheriff after the day of thereturn, 
it is void by the ſtatute, and is not a ſingle obligation; and the ſtatute 
was made to prevent ſuch great oppreſſions; for the party ſo taken 
after the return, may not be bailed without coming before a: Judge; 
and he may not do this out of term, without the conſent of the other 


pany: Sid. 301. R. Rs 349. 8 P. 


3 gives 1084 to 3 ſheriff, being arreſted by 3 out * 
the Chancery. The condition was, that the defendant ſhould appear 
ſuch a day in Chancery, apud Meſim. whereſoever we may be, This 
bond is within the ſtatute, but here the variance makes it void, 


3 Keb. Rep. 191. pl. 40. 599. pl. 36, 614. pl. 75. Sth 234. 


The ſheriff, by virtue of an attachment under the privy ſeal of the. 
court of requeſts, took the defendant and for his enlargement made 7 
the obligation to appear before the King' s council, Sc. Per curiam = | 
—Here is no warrant to fake the body or the obligation ; for the | 
court has not any power by commiſſion, ſtatute or the common law. 


Compl. Sher, 121. 


Upon a bond iffuing out of a court that had no aothorlth to grant 
it, this bond was ſaid to be taken by dureſs, and ſo avoidable by the 
award of the court, Cro. El. 646. although it was  alledged, that the 


ſheriff took it by colour of his "—_ 


The ſame on an attachment i in Chancery. Dalt, 521. Sul 234. 


The ſheriff 1 to obey = proceſs out of the Datchy- -court," 
for that is appointed by act of parliament, but the other is not within 
the ſtatute; for the ſtatute ſpeaks of ſuch "who are in theit cuſtody 
by courſe of law. So this obligation is avoidable by dares; Cre. 
El. 646. 2 Auderſ. 122. ” 

| 

Plaint i in a 3 of 39 g. and an attachment againſt _ 
defendant's goods, and detagned till the plaintiff cauſed a 401. bone 
to be made to the plaintiff himſelf to appear and anſwer, and con- 
demnation by a day, and pleaded the OP of 3 6. 6. 10. this 
bond ts void at common law. _ g 


It is void alſo for extortion, beckafe of the unreaſonable ſums, &c, 
hill the ſtatute does hot extend to fuch a bond, Keb. Rep. 872. 


pl, 23 | | | 
+ The condition was to appear before the Juſtices of X. B. at aft. 


 minſler, and ſaith not to hold pleas. before us tohereſarver, Se. the vari- 
ance is not material, and by TOR intendment it is the ſame 


court, eo " * 
& 5 T. 
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206 Duty ok Under Sheriff. 


-The ſtatute ſays, that be ſhall take obligation with ſoreties ; © 
this is for the benefit of the ſheriff, that is for his indemnity ; that 
if he be amerced for non- appearance of the party, he thall have his 
remedy, for he may take what ſureties he thinks fic. Ae. 6 36. b 


If the ſheriff takes an obligation for appearance, it is not void 

flat. 23 H. 6. for inſufficiency of the ſufeties, or that the ſurety 
had no Jand ; for the ſheriff may take one ſurety or two. Lev. 86. 
Com. Dig. 506. Lil. Abr. 233. 


An action upon the caſe againſt the ſheriff of Middle eſex for an 
eſcape ;'to which the defendant pleaded not guilty, and nothing ap- 
peared againſt the . ſheriff, but that he took a bail-bond with ons 
ſurety only in the bond, viz. the party himſelf and another; and it 
was held well by the whole court; and as to his not appearing at the 
day, no ation will lie againſt the ſheriff, but he muſt be amerced, 
One pledge is ſufficient, where pledges are to be found. So in bail- 
bond, if the ſheriff takes one bail, it is enough, though the words 
of the act are ſufficient ſureties in the plural number ; but in the 
caſe of a bail-bond, the ſuficieney of the bail is not traverſable. 


Fartſe. Rep. 369. 


' The ſheriff is fudge of 'the ſufficiency, and it is no o plea to fay b he 
took bonds of inſufficient perſons. Ms. 118. 


And though the furety be not an inhabitant | in the county, nor had 
eſtate there. „ 


The party that gives the band, muſt be in the ward of ib ſheriff, 
10 Rep. 99. ö. V inch. 20, 50. R. Raym. 35 Go 


On a condition to appear; the defendant on oyer pleads the ſtatute 
of 23 H. 6. that the plaintiff (bailiff of St. Edmondſbury) impriſon- 
ed the defendant without warrant, and thereon took the bond. Per 
curiamIt is an ill plea; for the bond mult be taken of the perſon in 
cuſtody, i. e. lawful cuſtody; and this bond is voidable by dureſs at 
common law. 3 Lö. Rep. 756. pl. 37. 1d. 760. 47. 2 Jo. 76. 


The ſheriff on a fferi fac. took bond of the defendant to pay the 
money into court 'at the returf of the writ; this. is good, and net 


void by ſtatute 23 H. 6. 10 Rep. 99. 


Colire officit' is taken in malam partem, Sheriff ſhall not wks obli- 
gation contraty to the ſtatute colore officit, as if one in execution eſcapes 
and is retaken, and then a bond is made for his enlargement, this is 
colore officii. But if a ſheriff take a bond for a true debt, this is 


is 


good, becauſe it is not colore officii, 2. Leon, 118. pl. 
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In debt on obligation taken py the plaintiff ſheriff, or the deſendant 


t bis clerk on condition to, pay the king's filver into the Zxcheguer 


wn within fourteen days after he received it. The defendant pleads ſtat. 
* 23H. 6. and averred it-was taken by colour of his office. And on de- 
murrer it was adjudged for the plaintiff ; for the ſtatute does not in- 
id tend ſuch obligation taken of them which are not to appear, nor in 
17 cuſtody. The plea that the bond is taken by colour of bis office, will 
0 not avoid a bond taken of the party to do what he ought. Ade. 
| % fr be, {| 91 2815 
A bond for tuition of a child as a curator, and to give account 
* to the Ordinary, is but a voluntary undertaking of the guardian, and 
4 ſo not within the ſtatute 23 H. 6, and it is good at Common law, not- 
it withſtanding 3 1½. 149. 3 Keb. Rep. 690. fl. 44. 
a Mete; If the one part of the condition be according to the ſtatute, 
2 and the other not, all ſhall be void ; for the ſtatute extends to the 
6 whole bond. Plowd. 68. 6. Palm. „ | FE 
Y If the ſheriff take bond for a point againſt this law, and alſo for 2 
: debt, the whole bond is void. Hob. 14. 8 
1 If it be good in ſubſtance, though not in ſome circumſtances, yet p 
8 within the ſtatute. Cro. Fac. 286. 5 
1 Note; The warden of the Fleet, and the king's palace at Inn 
fer, are excepted out of this act. FI [25 
, Note ; This is a particular private law, and ought to be pleaded. 
A condition was, that F. S. appeared in K. B. Se. the defendant - 
a demands oyer, and ſo demurred, becauſe it is not taken by the ſheriff - 
in the name of his office, but not allowed; the ſtatute being not plead- 
| ed, no exception can be taken againſt it, for it muſt be a juſt debt. 
WH Saud. 155. Sid. 24. Hab. 13. contra. 3 Keb. Rep. 320. pl. 8. 
Id. 361. pl. 36. 1 Cn BY as 5 5 
On an action againſt the late ſheriff for ſuffering an eſcape, and 
returning cepi corpus, &fc, hereupon judgment was given for the 


plaiatiff, and the reaſon thereof entered, becauſe the defendant had 
not pleaded the ftatute, and ſhewn the matter of fact, of which they 
would not take notice, unleſs it was pleaded, Twi/den juſtice ſaid, it 
had formerly been \-ttled ſo; yet he thought it ought to be ruled 
and ſettled otherwiſe ; but the court would not recede from their 
former reſolutions and judgments : and therefore it was adjudged for 
the plaintiff, Saund. 153, 155. „„ 11 


Where 


Duty of Ender Sheriff, 8 
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Where che arreſt is in one 1 and the bond taken in another 
county, this bond was ſaid to be out of the ſtatute; and the only 
proper remedy which the defendant has to e it, is to * by 


.fureſs to it. Cro. Ja, 745. 


A condition to appear in K. B. beet to des at the fi 
of M. on cyer the defendant pleads, there is no ſuch cuſtom in K. B. 
as the plaintiff has altedped, to appear to an ac etiam bille, and fo the 
obligation is void. The plaintiff demurs, and judgment for the plain- 
tiff; becauſe the ſtatute 23 H. 6. is not pleaded, being a particular 
low. © But it might be pleaded the bond was by qureſs, being in ano- 
ther manner than the ſtatute allows; and that ſtatute makes the bond 
void for the whole. 3 Kl. Rep. 160. a 31. Ia. 181. 0 21. 


If the ſtatute be miſrecited, it may be demurred to. dia 356 
2 Kab. Rep. 278. pl. 44 


To plead an appearance, and not to o ay, as appears by the ark, is 


he. 
Mg 


On the ſheriff's bond it _ be averred to be on- mood. ; in the 
rejoinder, as well as in the bar. Brownl. 91. Cro. El. 466. 2 


Kab. Rep. 205. pl. 41. Sid. 329. pl. 11. 2 Keb. 278. pl. 45. 


A condition was, if he appeared at Weſtminſter ſuch a day, to 


anſwer, ge. The defendant pleads, that before the day of the re- 
turn of the writ, the term was adjourned to H. and that there he ap- 
peared. The plaintiff demurs. He ought to conclude his plea, 43 


appears by the record; for though he appears, yet if his appearance be 
not entered of record, he forfeits his obligation; and he ought to 


conclude his: plea ſo, otherwiſe the plaintiff cannot anſwer thereto, 
as to ſay, nul tiel record. _ Cre. El. 466. 


"hb debr on a ſheriff's bond for appearance. in * B. the dan 


pleads comperuit ad diem; the Plaintiff denies it, and by mittimus out 
of. the Chancery it was brought into the Common Pleas, 208 e 


there given. Cro. A 297. 


{ Though the bond i is made rod by act of int, yet the party 
may not plead non eff factum, but muſt plead the ſpecial matter, and 
take advantage of the act of parliament. 5 Rep. 117. 


i = debt on bond, the defendant pleads the ſtatute of 23H. 6. 100 


| N. that V. was in execution, and that the bond was made for 
his deliverance againſt the ſtatute, The plaintiff replies, that ten- 


pore confectionis of the ſaid bond W. was at large; abſque hoc, that he 
was in priſon tempore confectionis, the traverſe is not good: for one 
may be in priſon, and make a promiſe to make a bond, for which 


he is enlarged, and within an hour after he makes the bond, the 
| "ſame 


e 


ſame is within the ſtatute; it ought to have been ab/que bot, that it 
was made on confideration.. 2 Leon. 107, 2 Keb. Rep. 5 12. pl. 5. 
n 54'S . * * 1 e 5 Y | 7 | | ; : 0 * 
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in debt on bond, dated 25 Sep. the defendant pleads that a 0hi, ad 


ſatifacien 4 was awarded againſt B. who was taken on it the 30th of 
Heplember, and that the obligation was made for the enlargement of B. 
the plaintiff demurs, and had judgment ; becauſe it appears the bond 
was made before the arreſt, and ſo could not be avoided by 23 H. 6. 
but he ought to have pleaded it with a primo deliberat” after the arreſt, 


To an action of debt on bail-bond to appear, the defendant pleads, 
before the day he was taken by capias utlaga? and detained till after 
the day, and ſo could not appear; the plaintiff, demurred ; and it 
was adjudged to be an ill plea; for the party may remove himſelf 
by habeas corpus, and if this ſhould be good, all bail-bonds may be 
thus avoided ; and the plaintiff does but his duty. 2 Keb. Rep. 622. 
pl, 14. Sid. 456. pl. 26. e 


6 * 


In debt, the defendant pleaded the ſtatute 23 H. 6. and that was 
for eaſe and favour, and nat for a juſt debt. The plaintiff replies, 
that it was for a juſt debt; without this, that it was for eaſe an 

favour, To which the defendant rejoins ſpecially, and the rejoinder 
was ſet aſide in the vacation, by Rainsford Juſtice ; and the plaintiff 


entered judgment for not joining on the iſſue tendered by the plain- 
tiff. Per curiam— The judgment was affirmed. 2 Keb. Rep, 554. 


pl. 42. 


Note. Men an iſſue and rule is given, the other party muſt Join, and 
cannot depart to any new matter. © OE CT 


A ſheriff brought an action of debt on a bond, dated the 13th of 


June; the defendant demands ojer of the condition, which was, that 
if he appears on Friday next after three weeks of the Holy Trinity, and 
pleads, that Friday next after three weeks of the Holy Trinity was 14 
Tune, and that he was impriſoned by the plaintiff till the 19th of 
June, and that the obligation above was fir/ delivered by the defendant” 
of June ; without this, that this was delivered as his deed before the 
19th of June. Sid, 300. pl. 6. 2 Keb. Rep. 108. pl. 45, 109. pl. 
46, 122. Pl. 74. ES 3 | " '>," 8 
. = * 


Per curiam— This is not a good traverſe ; it ought to have been, 
without this, that it was delivered as his deed before Friday next after 
three weeks of the Holy Trinity; for if the traverſe above be allowed, 
the plaintiff ſhall be excluded from anſwering to the time alledged 


' 


of the return, although it be falſe. 5 
1 . 2 
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The defendant pleads fat. 23 H. 6. and that he was in cuſfody bf 
warrant on a writ returned on Friday next after the oftavi of the Pur. 


fication ; the plaintiff replied, the defendant was taken by a warrant 


on a writ returned Saturday next after the .oftave of the Purification, 
and not by any writ returned Friday, Se. The defendant rejoined, 


that he was in cuſtody by virtue of a writ returned Friday after the 


deave of the Purification, without this, that he was taken by any writ 
returned Saturday after the octave, &c. The plaintiff demurs. Per cu. 
iam This is no traverſe on a traverſe, and there would be no 
traverſe in the replication, which would make an end, but in the 
Tejoinder it does. 2 Keb. Rep. 94. pl. 16, 195. pl. 39. Saund. 20. 
. N. fi, 191. N 410. 


In debt on bond; the writ was 10 anſiuer H. G. late fberiff of Nor. 
folk, and the count was, that he acknowledged himſelf to be bound to the 
aforeſaid J. H. in the aforeſaid forty pounds, and ſays not, then being 
Tot of Norfolk; and on demurrer on the bar, it was adjudged by 
the court, that it was inſufficient. Cro. Eliz. 800. 3 Keb. Rep, 191, 


J. S. being made ſpecial bailiff arreſts J. D. and takes bond, &.. 

this is by dureſs, and the defendant _ plead that ; yet it is not within 

tze ſtatute, nor aided by it. For J. D, was never in the ſheriff's cuſ- 

| tody after the arreſt, and the bond was taken out of the county where 
be was arreſted, and ſo by dureſs. Cro. El. 746. 3 Keb. Rep. 756, 
ft. 37. 760. pl. 47. | ES 


_ + Thedefendant pleads to the ſheriff's bond, that there was no writ 
ever delivered to the ſheriff, and ſo would avoid it by Hat. 23 H. 6. 
The theriff after the writ ſent out, but before the delivery, takes ſe- 
eurity: Per curiam—He may, if the defendant will give it. X. 


Rep. 554. Pl. 66. 


If the appearance be the ſame term, it is good. The defendant 
pleads to a ſheriff's bond, taken for his appearance in K. B. on Sa- 
* tarday next after oclaue of Saint Martin, and that he appeared at the 
day: and the court of Common Pleas gave him a day to bring the re- 
cord of his appearance by mittimus out of Chancery. And the record 
was certified, that he appeared on Monday next after 15 days of Saint 
9 which was after the day: and adjudged good. Brown! 


The parties appeared two days after the day in the condition; it is 

good, and ſhall be a diſcharge of the bond; for the whole term is 

but one day in law. The ſame practice in the Common Pleas, and in 
Vc ES 


* 
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A debtor 1 den 1 to the ſherif to appear; tho 
jerſedeas comes to the ſheriff before the a £ of * ace 5 
he ſhall appear to ſave his bond. f 


pleads that he appeared at the day. | The N replies, no Fas of 
0 appearance. The defendant rejoins, that there is ſuch- record. 
Now the proof lies on the defendant's part, to produce the record in 


ms _ | TX 3 07 he INES 


On a condition to appear in the *. B. 1 the proceſs is re- 
turnable, c. The defendant ſaid in facio that he appeared according 
10 the form; and this he deſires, and a repleader was awarded, for i 
__ de tried by the record, | | 2 


A. is bound to appear fovb a 575 Sc. 400 A. at the faig day 2 
to the court; but there, no proceſs is returned. Then the party 
may go to one of the chief clerks of the court, and pray: King to 


take a note of his appearance. Len, 90. 


If the other party pleads nul tie record, it + delichws) that the ee | 
9; dant have the record ready at his peril : for the court of C mn 
Pleas cannot write to ih AT of the King's Bench, to 8 4 


ul. record thither, AE ; 


After ſtatute 23 H. 6. the meriff could not make a ſpecial Kites 


5 on a capias ; but only a Cepi corpus or non et inventus: and the ſtatute, 
though it compe's him to take bail, yet it does not alter the return. 

it The deſign of the ſtatute is, to provide againſt the extortion of 

6. ſheriffs, being obliged to return ci £9 paratum habeo, and yet to 


let the defendant at large; and therefore there is no reaſon he ſhould 
; be charged for not having the body] at the day, 


The return of a paratum babe, | is in effect no more that that he 
has the body ready to bring into court, * the court ſhall com- 
mand him, | | 


| Court till he do bring in the body; but that is nothing to the party, 
and no action lies againſt him by the party. Med. Rep. 244. 


"I the meriff refuſes to take bal, he is liable to an action of fale 
impriſonment. e ü e 


If the ſheriff 10e to take reaſonable au, an en on "98 ads 1 


1 ä [Pe „ 
1Ee2 | ( 


 *% _wi_ HK 


cc CODY K Fm g * . — Wen 
PV. F enen EOS > oh OT Ys OO ITS "A 
* " d , ” " * — 5 
* " - = * 
* 2 1 
7 
* W. F oe, 
. o 
2 1 
2 * N 1 
4 wa”? oo * 


A ſheriff ſues his bail-bond. 0 eee _— 4 


| The ſheriff for his falſe akin n Babes, is 3 i, 
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If the ſheritf take inſufficient bail, yet no action lies againſt hin 


| by the =; for he is judge of the bail, | 


An action on the caſe againſt the ſheriff for an eſcape : The de. 
ſendant pleads ſtatute 23 12 6. that he let H. to bail, and took rea. 
ſonable ſureties, A. and B. perſons having ſufficient within the county, 
The plaintiff replies, ab/que hoe, that he took bail, having ſufficient 


within the county. The defendant demurs, and judgment was given 


for defendant. Mad. Rep. 227. 


Where an action of treſpaſs on the caſe was brought againſt the 
Meriffs of Midaleſex for ſuffering an eſcape, and returning cepi corpus, 
and paratum habeo (which was falſe ;) the defendants plead, that the 
party arreſted put in F. B. and J. C, ſureties, and plead ſtatute 23 


H. 6. and they took bond according to the ſtatute, and ſo let him 


eſcape. Per curiam—T he plea is good for the reaſons aforeſaid, If 
the ſheriff returns a languidus in priſon, having taking bail according to 
the flatute ; it was adjudged, that though the defendant was at lar 


that though th : 
yet no action lay againſt the ſheriff. All this muſt be deg, 


of meſne proceſs, for elſe this meaſure would fruſtrate ſtatute. 23 H. 6, 


Cro. El. 852. | 


Note. I muſt appear to the court on the record, that it is on the Hatute 


23 H. 6. and not a return at common law; and the ſheriff may in ſuch 
ſe plead not guilty. Sid. 22. V 


* 
1 * 


Ik the ſheriff demurs to the declaration, then the action is againſt 


bim: for the declaration ſball be taken to be true on the demurrer, For 


the ſtatute is private, and-the court will not take notice of it 


_ unleſs it be pleaded. But if the defendant had pleaded this ſpecially, 
or if he had pleaded non culp', he might have had advantage of the 


ſtatute and oufled the plaintiff of his action. Cro. El. 624. Sid. 


439. Mod. Rep. 244. Cro. El. 460. 


f By theſe words in the ſtatute, that if the fheriff return s cepi corpus, 
he ſhall be chargeable to have the body at the day of the return, &c. it is 
intended only that he may be amerced to the King for not having. the 


PS : * * 


body at the day. 2 Saund. 60. | 


An action on the caſe apainſt the ſheriff for not taking reaſonable 


ſureties, not having ſufficient eſtates in the ſaid county, and returning 
a cepi corpus, and yet not having the bodies ready by the day, lies not; 


for he is compellable to let to bail, and if he have not the body he 
mall be amerced; and becauſe he ſhall be amerced, the ſtatute gives him 
advice to take ſufficient ſureties for his own indemnity. 2 Saund. 59. 
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In action on the caſe for eil inſufficient bail: the defendant 
1 he had taken ſufficient ſecurity. He need not ſay where, nor 
need he traverſe the intent to deceive the plaintiff of his debt: for it 
js not iſſuable at what place the ſecurity was given, and therefore need 
not be be ſhewed, and the intent is not traverſeable; and had the 
defendant pleaded ſo, it had been ill. Sid. 96. 


On an action on the caſe -otinſ a ſheriff for tiking! :nfullicient 


bail: the defendant pleads ſtatute 23 H. 6. c. 10 The plaintiff de- 


murs to the bar, becauſe the ſheriff had not alledged, that he had 
diſmiſſed him on bail (whom he had taken) by ſufficient mainpernors; 
but only alledged this by way of implication, Ro not pokitively, 
2 Saund. 58. | 1 


| 


The ſheriff is liable to an aQion for taking znſuſficient bail, as 


1 well as to amerciaments. RX. 8 425. k. 99. 


In an ien of debt on a ſheriff's boud, the principal i in priſon 


may be admitted to plead, diſcharging the amerciaments, (and this is 


the courſe of the court) where the proſecution is freſh : but Where 
the defendant in the original action, viz. the principal is become in- 
ſolvent; the bail-bond is the only remedy, and they will not diſ- 


charge that on ordinary rules. In this cafe the continuance of pro- 
ceſs on the bail- bond was prayed, i tn regard ſince the default of the 
appearance of the principal, he is become inſolvent by ſuffering ſe- 


vera] judgments, But it was ſaid, that the bail appeared on the very 


day of the return, and the default is the plaintiff's own, and the 


bond not above a year old. And, by the court Paying the amerciaments 


and coſts, the bail were diſcharged, and the principal admitted to 
plead. 2 Keb. Rep. 545. Pl. 14. 1, 553. pl. 38. 


The ſurety paid the debt, and he ſued the bail-bond affigned by 
the ſheriff; on which a writ being directed to the coroners, they 
took a new bond, and aſſigned it; and they prayed the money out of 
the coroner's hands for the ſurety. Per curiam The coroner cannot 


diſcharge his bail-bond, no more than the ſheriff. And they ordered 


the principal debt to be paid. 7 Keb. 88 287. pl. 61. 1d. "0m 
N 


A bail- us was diſcharged 6 an orion. the money being paid be- 


\ 


fore the return of the writ, and common appearance ordered. 


If the defendant appears not to the ſheriff 's bond accom to the If 
condition thereof, the plaintiff may (by the leave of the ſheriff) ſue 
the bond in the ſheriff's name; but it is at the plaintiff's election to 


ſue the ſheriff: and the ſheriff ſhall be amerced till he * the obli- 
yon to the plaintiff, Sid. "I Bac. Abr. 206. | 


The Þ 


Ry © * Duty ot Under Sberln 


The alignment of- bail-bonds to the plaintiff is no new thing; it 
6 was a common practice before the ſtatute 4 Ann. c. 16. and though 

in ſtrictneſs of-law, a bond being a choſe in action, ſuch aſſignments 
4 not good, yet ſuch aſſignments have been taken notice of in 
courts of law, and not ſuffered to be evaded. 


This ſtatute is not in nature of an authority to the ſheriff, but a 
judgment in parliament, that the ſheriff ſhall do it, and he is liable 
to an action if he does not; and in Chancery may be compelled to a 
ſpecific performance, according to this ſtatute. 


Tuo reaſons induced the legiſlature to make this 48 of parliament: 
the one to obviate the abuſive practice of ſheriffs, in releaſing theſe 
bonds; and thereby cutting off the plaintiffs from the advantage of 
them, for whoſe ſecurity alone they were taken. The other was to 


. remove the chicane of the la w, that thoſe bonds were not allignable, 


becauſe chaſes in action. 


Had the ſtatute only made the bail- bond aſſignable, and not ſaid 
by whom ; the law would have ſaid, that the ſheriff was the h 


$9 aſſign it. 


As to the objection that may be made, thas the circumſtances Ie» 

quired by the ſtatute to be obſerved in aſſigning, make it neceſſary 
for the ſheriff to do it in perſon : it may be anſwered, that the 
reaſon of preſcribing theſe circumſtances, was only to make the 
alignment more effectual; and to diſtinguiſh the 9 by 
virtue of this act, from thoſe in uſe been 


An aſſignment ds after the year is not t good. 


73 he ſtatute enjoining the aſſignment to be. under the hand and 
ſeal of the ſheriff, did make ita perſonal . | | 


If the ſheriff dies before aſſignment, his executor cannot do it. 
This is caſus omiſſus; and the plaintiff muſt ſue in the ſheriff*s name, 
Zs at the common law before this act. 10 Med. 288. 


If bail is put in de bene eſſe, (as bail taken i in a chamber) the plain- 
tiff cannot ſue the ſheriff's bond. till it be refuſed or ſet aſide; but 
he ought to except againſt | it in the Judge's bail-book, Keb. Rep. 


478. Pl. 5. | „ N 
The court cannot compel a ſheriff to aſſign his bond, e but 


1 a 


in ſome caſes they will: as where the party was arreſted by the ſheriff, 
and through his default i in not returning the writ. the defendant died. 
: SD Tn: 
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Duty of under Shetfl. 5 


: Now in this caſe, he ſhall not take advantage in his own wiong ; but 
vl ſhall affign the bail- bond, or pay the utmoſt amerciaments. 2 Keb. Rep, 


By flat. 4 Ann. cap. 16. feet. 20. © If any ſhall be arreſted by 
proceſs out of the courts at /Ye/imin/ter, at the ſuit of a common perſon, 
and the ſheriff or officer taketh bail, the ſheriff at the requeſt and 
coſts of the plaintiff or his attorney, ſhall aſſign the bail-bond to the 
plaintiff, by indorſing the ſame, and atteſting it under his hand and ſeal _ 
in the preſence of two witneſſes, without ſtamp, provided the aſſign- 
ment be ſtamped before any action be brought thereon. And if the 


#: 

le ſecurity be forfeited, the plaintiff after aſſignment may bring an action 

of thereupon in his own name; and the court may by rule give ſuch 

0 relief to the plaintiff and defendant in the original action, and to the 

"4 bail, upon the ſecurity, as is agreeable to the Juſtices ; and ſuch rules 
of court ſhall have the nature of a defeazance to ſuch bail-bond.” ?““ 

d It was moved in the K. B. to ſtay proceedings on a bail-bond, on 
diſcharging the amerciaments and cofts (as is uſual.) But it was al- 


ledged on the other fide, that after the ſame bail given, the principal 
had fold his land, and became irreſponſible, and rendered himſelf to the 
Marſhalſea, And for this cauſe the court refuſed to ſtay proceedings, . 
and ſaid it could not be done until he had given ſpecial bail; becaufe 
they did not cauſe him to appear at firſt, according to their obliga- 
tion. And fo it is, when the principal on ſuch default of appearance 
becomes a banktupt. Sid. 386. And it ſeems where the under- 
ſheriff delays executing a writ, Ic. till the party has aliened, c. he 
himſelf ought to be anſwerable. 


— -. CP v8... 


An action was brought by the aſſignee of a bail-bond on ſtatute 
[ 48 5 Ann. c. 16. f. 20. and the defendant pleaded that the principat 
was not ' arreſted by the perſon at the ſuit of the plaintiff by virtue 
of the /atitat, as in the declaration mentioned; to which the plaintiff 
demurred; the defendant urged that there is a condition precedent 
in the above act, if che party be arreſted ; but judgment was given 
for the plaintiff. „ | 


Per curiam— The defendant firſt pleads the ſtatute of 2 3d H. 6. and 
ſays by proteſtution, that this bond was taken by colour of ice of the 
ſheriff; and then pleads the ſaid plea. The words are, if any one 
ſhall be arreſted by writ, bill or proceſs, and the ſheriff ſhall take 

bail from ſuch perſon againſt whom ſuch writ, bill or proceſs is 
taken out, the ſheriff ſhall aſſign; ſo the laſt words ſay only where a 
proceſs is taken out, and it would be odd to ſay no bail-bond ſhould 
be aſſigned but where the party is actually arreſted, though he ſhould 
appear without an arreſt. Forteſc. Rep. 364. Sra. 444. See Id. 643. 


The 


þ 
| 
| 
| 
| 
| 


& 2:6 Duty of Under Sheriff. 

The plaintiff brings an action on an aſſignment of à bail. bond: 
the defendant pleads that at the time of the aſſignment they were 
not ſheriffs, but out of their office, and two others were ſheriff at 
that time; the plaintiff demurs; judgment is given for the plaintiff, 


Held it was a good aſſignment, and a good deſcription of the party 
and ſheriffs. Forteſc. Rep. 364. 5 pen FR 


returnable oe? Hil. which was the 23d of Fanuary, and the bail-bond 
aid to be taken the 17th of December before the return of the writ ; 
defendant pleads ſtatute 23d H. 6. and that the bail-bond was taken, 
. at a certain place, the 25th of January, after the return of the writ; 
abſque hoc, that the bond was made the 17th of December at We/tmin- 
| Her. The plaintiff demurs ; and judgment for the plaintiff, Per cur 
= -——The plea makes the place where the bond was made material, which 
the. court held to be naught. Though the bond was made two days 
after the return of the writ, yet it is good, becauſe the defendant 
Fl has four days to put in bail. by the practice of the court, which the 
| court will take notice of. Forteſc. Rep. 365. | 
| 
| 


An action was brought on an aſſignment of a bail-bond ; the 
defendant pleads ſtatute 23d H. 6. and ſays it was a bond made for 
eaſe and favour, and ſo void; the plaintiff demurs, 


Per e t is no good plea; for, ſince the ſtatute, the plaintiff 
ſets out the proceſs and the bond, and that the bond was to appear 


only at the return of, the writ ; and the defendant affirming it was 


a bond for eaſe and favour, ought to have traverſed the condition ſet out 
by the plaintiff; alſo here are two affirmatives only, which cannot make 
an iſſue ; and where a condition of a bond is ſet out, ad reſpond” the 
plaintiff de pli'to tranſgr. acetiam biliz pro 2001. and does not ſay 
_ lille ipſius the plaintiff, yet it is well; for it cannot be a bill to be 
exhibited by any other. Forteſc. Rep. 365. 3 


p In debt on aſſignment of a bail- bond was brought in London, and 
in the declaration it appears the bond was made in Surry, and that 
the aſſignment by the ſheriff of Surry was laid in London; it was 


held well, for the action was brought on the aſſignment, Farteſc. Rep, 


366. 2 Stra. 727. Raym. 1455. | A WM 


In debt on an alignment of bail-bond, if there be a profert to the 


bond it is enough, and need not ſet down the names of the witneſſes, 
Forteſc. Rep. 366. . „ 


In debt on an aſſignment of a bail- bond, and it appears on the face 
of the declaration that the writ was an acetiam for 301, and the bail- 
bond for 40 l. ſo the bail was taken in a greater ſum than the debt, 


I 


In debt by an aſſignee of a bail-bond, the writ appeared to be 


againſt 


i 


Dutyof cinder Sherlf: = ** 


:gainſt flat... 12 Gas 2. c. 19. [made perpetual by 21 Geo. 2: c..23-] 
and there was a demurrer to the declaration. 2dly, It was excepted,” 
6:, That the plaintiff bas not ſet out that the writ was indorſed; 
but not allowed: 2dly, That the bail-bond being more than the 
ſum in the writ, makes the bond void. 


Per aF 1 it were void, it ought 1 to be pleaded ; but this »hent | 
is not void; and the act only makes it a miſdemeanor in the officer, 
and the act is only directory. And the court of Exchequer was of the 
ſame opinion. Forteſc. Kep. 366. | 


In debt, on an aſſignment of a bail- bond, a general demurrer was 
to the declaration. The exception to it was, that the bail-bond was 
z for 410 J. whereas the acetiam was only for 400 J. now, he obſerved, 
that Hat. 12 Geo. 2. c. 29. requires, that bail ſhould be given to the 


5 ſheriff for no more than the debt ſworn to, and that appears by the 
t acttiam; and as this is a general law, he thought the exception might 
N de well taken in this way. But ſaid, on the other ſide, that he had 


known complaints to the court of Common Pleas of officers taking 

more bail than the ſum ſworn to, and they would not make any rules 
upon them, where the bail-bond was made pretty reaſonable; The 
court ſaid, that they thought. here were two queſtions of confidera- 
ble dificulty ; ; one, whether the ſtatute intended to reſtrain the ſum 

| contained in the penalty. of the bond to the ſum ſworn to; or whe- 

r MF ther the legiſlature conſidered bail according to the legal ſignification 

. of the word, and ſo to reſtrain the ſheriff only from taking double 

| the ſum ſworn to, as a ſecurity for the debt? The other queſtion 

was, admitting the act of the ſheriff to have been illegal, whether the 

bond ſhould be conſidered as Wits or the mheriff only puniſhable 

| for taking it? 


To the firſt of theſe fil che court ſeemed to be in a ey” 
deal of doubt; but at laſt Reynolds Juſtice ſaid, that bonds to the 
ſheriff are not given as a ſecurity for the debt, but only for the 
party's appearance; and therefore he could not ſee much reaſon there 
was for the ſtature, conſidering the eſtimate of the penalty of the 
bond to be according to double the ſum : but he thought the proper 
regulation of it was, according to the very ſum ſworn to. And he, 
ſaid, hat before this ſtatute, he believed it Was a very common thing 
for the ſheriff to take very little more than the ſum contained in the 
acetiam, However, as to the other queſtion, the Chief Juſtice, as 
well as Reynold Juſtice, ſeemed to think it would be hard to avoid the 
bond on this account. Barnard. K. B. Rep. page 181, : 


-- : Me, Add ſaid, that he did Pe know; whether it would be 
neceſſary for him to endeavour to ſhew, that the bond was void; 
becauſe the preſent action was not brought by the ſheriff, but by the 

29 Ff | plaintiff 
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plaintiff i in the original action. He obſeived' that the Slaintiff i in the 

original action could not entitle himſelf to this, but by bringing him. 

felf within the terms of fat. 4 Ann. c. 16. . 20. This ſtatute indeed 

does allow of the aſſignment of bail- bonds; but then it muſt be un. 

i} derſtood only of ſuch as are lawfully taken; and therefore if any 

= bond was given contrary to flat. Hen. 6. this ſtatute has always 
been conſtrued not to extend to it. 


Nor the ſtatute of 12 Gee. 2. c. 29. which the preſent queſtion iz 
en, has only added ſome other reſtrictions to theſe bonds beſides thoſe 
required of them before. And therefore, he faid, that it is equally 
neceſſary, that a bail-bond ſhould be made in fans of this ſta- 
tute, to bring it within the intent of Hat. 4 Ann. c. 16. /. 20. and 

that it ſhould be made in purſuance of the firſt ſtatute, But that 
the preſent bond was not within the meaning of the laſt ſtatute, 
he ſaid, was plain; becauſe the words of it are, that ſuch bonds ſhal] 
be for the ſum ſworn to be due, and no more. And he obferved, that 
theſe bonds were always given as a ſecurity for the appearance of 
the party, and not as a ſecurity for the debt; and therefore there 


@ - wn, AQ Dt 


was no colour that ſuch bond ſhould be taken in double the ſum, 2 
and conſequently the words {fer the ſum) muſt be underitood the ſame Ml 
as if they had been ( in the ſum.) : b 
n 

This argument was ſufficient to determine the preſent queſtion; n 


however, to make it more clear, he offered a reaſon to ſhew that WW r: 
the caſe would have been the ſame, if the action had been brought 
by the ſheriff himſelf; becauſe he had no authority to take bail at 
all in theſe cafes at common law, and the bonds he does take are only Ml t 
by the authority of parliament. He faid, where theſe bonds are not se 
within theſe ſtatutes, they mult be conſidered as unlawful bonds; and p. 
then this muſt fall under a general principle of the common law, that n 
ſecurities taken unlawfuily by any oficer, under colour of legal au- i t 
thority, are void in themſelves, (they being conſidered as taken by extir- Ml p 
tion, ) and conſequently, when they appear ſo on record, the party fe 
may demur generally, and demand whether he ſhall be required to m 
give an anſwer. op 2755 al 


To the firſt of theſe objedlions, it was ſaid, that the true defign m 

of this act of parliament which the queſtion turns upon, was o A 
prevent perſons being held to bail by the ſheriff in the ſum the action 
is brought for, which was the practice then; and it was providel 

| | therefore, that no perſon. ſhould be held to bail in any greater ſum be 

[an the a ſhould ſw ear was his due. 5 If 


| It was obſerved, that nothing could be a more natural conſtruction 
upon this act, than that as before the bail taken by the ſheriff was 


bor double the ſum in tae acetiam, ſo now the ball taken by _ 
thou 


the 
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[Gould be for double the ſum Ml to; and this OW regulated. 
the ſum, as if it ſhould be exactly * ſame. | 


To the ſecond objection it was ſaid, that there were caſes where 
the acts were held to be illegal by ſtatute law as well as the common 
lnb, and yet not allowed to be void, bur puniſhable in a proper 
manner 3 and to this purpoſe was applied a Caſe in 2 Z»ft. 131, 


Page Juſtice ſaid, that he ae it unqueſtionable, that the bond 
was not affignable ! in the preſent caſe, if it did not clearly comply 
with the intent of this laſt act of parliament; but he thought it did, 
for the reaſon juſt before mentioned, and compared it to the caſe of 


the n 


The reſt of the court were of opinion, that the bond was not within 
the act, as the intent of bail-bonds. is not to ſecure the debt, but the 
appearance of the party; and therefore, whatever the practice might 
have been before of the ſheriff's taking double the ſum in the. ac- 
ctiam, they thought that was not a regulation, which he was confined 
to by the law, but merely a voluntary one choſe by himſelf to be a 
guide to his diſcretion ; for before, if the ſheriff had held the par 
to bail in any ſum, he was only puniſhable for his oppreſſion, but 
bond could not be avoided. As this, then, is to be taken to be a bond 
not within the meaning of this laſt ſtatute, . they thought it was 
not aſſignable, no more than a bond not regulated according to the 


reftriftions of the firſt 28. Barnard. K. B. 188. 


On motion for thy zehn 5 the cout—They ſaid, that gust 
this cauſe has been depending here, there have been a ions of the 
ſame ſort, both in the Common Phas and Exchequer, wherein this ſame 
point has come in queſtion ; both of which courts have been of opi- 
nion, that bail- bonds may be taken in double the ſum contained in 
the acetiam. All the court, except Judge Page, ſaid, that in their 
private opinion they were not ſatished with the reaſons of theſe re- 


ſolutions ; however, that there might be an vniformity in their judg- 


ments, they were willing to give judgment for the plaintiff; eſpeci- 
ally, too, becauſe when actions come here by original, the party will 
have opportunity of bringing a writ of error immediately in parlia- 
ment ; and then this queſtion may be finally ſettled at leſs expence. 
Accordingly, that judgment was given, Barnard. K. B. Rep. page eit 


An action was brought by 8. executor of an af gnee of a bail- : 
bond; it was objected the act ſays, the aſſignee ſhall bring an action. 
Judgment for the plaintiff; it is an intereſt veſted, which will 80 to 


the FxcEugor, Parttfe N. 367. Prac. Nez, C. P. 68. 
#0 * 


IF f 2 | Here 
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Here flat. H. 6. and flat 12 Geo. 2. c. 29. were pleaded, and 
judgment for the plaintiff; and here the indorſement of the writ 
das ſer out different from the acetiam. Foriſc. Rep. 367. 


In debt, by the affignee of William Morris, bailiff of liberty Decay; 
V Capita! Eccleſiaæ Collegiat' of Weſtminſter, inſtead of Capituli Eccliſa, 
Sc. and judgment for the plaintiff, Objected, Not ſaid aſſignment un- 
der hand and ſea]. Anſwer, It is ſaid in the declaration, the aſſignment 
was ſigillat' & atteſtat' ; it was held well, becauſe in the very words 
of the ſtatute. Forteſc. Rep. 307. pr 4; 


NI debit pleaded to an aſſignment of a bail-bond, held not a good 
plea. Forteſc. Rep. 367. eh | 


The proceſs was an action of trover to the damage 100 l. and the 
condition of the bond was, to appear to anſwer to a plearf treſpaſs on tht 
. caſe, on promiſes, to the damage of 100 J. this was urged to be a variance, 


: Bythe whole court — The flat. 23 H. 6. being pleaded, there were only 

three things required ſo as to make the bond good, i. e. iſt. it muſt 
be by the name of office; 2dly, To appear at a proper time; zd), 
At a proper place. To anſwer is only ſurpluſage, and ſhall be rejected. 
Forteſc. Rep. 368. - ER ty : 


On error from the Common Pleas, in actions of debt on bail-bondz, 

exception was taken that it was not ſhewn, that the bonds were to 

4 the ſheriff, by the name of his office, as flat. 23 H. 6. c. 10. jc 
i quires. The court held, that it ſhould ſo appear; but they thought 
| it did ſufficiently appear on. the whole declaration, it being laid 
ſolvend eidem vicecomiti et aſſignatis. Judgment affirmed, 2 Stra. 893, 


On a writ of error on a judgment in the Common Pleas, given there 
by default in an action brought by one as aſſignee of a bail-bond, 
The error aſſigned was, that there was a defect in the declaration, in 
as much it appears to be a bail-bond, that was given to the ſheriff, 
and yet the bond itſelf does not appear to be given to him by the 
name of his office; for the obligation is only to Edward Perſon, gene- 
rally. And. firſt it was ſaid, that it was not a clear point, whether 
ſtatute 23 H. 6. on which this bail-bond was given, was not a gener 
law, which the court is bound to take notice of. And if ſo, he faid, 

l it was clear they might take advantage of this error, though they 
= / have not pleaded the ſtatute. But what was chiefly relied upon, was, 
= that this action is founded upon fat. 4 Ann. c. 16. f. 20. which is 
general ſtatute; and no action can be brought by an aſſignee of 
bail-bond upon this ſtatute, unleſs the bail-bond is a good n 
„ | | | 5 that 


1 4 
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that now he a mean the court 10 bound to take notice of the firſt 
ſtatute, to fee whether this i is a ail- bond, N that . or not. 


_ 


To he firſt. of theſe points, the court Gaid; it has been held; NY 
ſtatute 23 H. 6. is a private law; and therefore, if the e does 
not help you, it is clear you cannot take advantage of it. Now 
to that, the court ſaid, that the words of the {tatute for the amend- 
ment of the law are, that any plaintiff may take an aſſignment of a 
bond given to any ſheriff or other officer for his appearance; here 
the plaintiff has ſhewn himſelf to be ſuch aſſignee; and conſequently 
he may recover upon it. If indeed the words of this ſtatute had 
been, that any plaintiff might take an aſſignment of a bail-bond - 

'ven to the ſheriff, the court ſeemed to think, that there might be a 
good deal in the objection. But as they were not, the court affirmed 


the judgment, ii. Barnard. * B. Rep. page 7. 


In debt on bond for 18 L. the Jefendant Jemanded oper of the condi- 
tion, ſer forth ſtatute H. 6. and farther pleaded, that a plaint was 
laid in the Palace Court in Southwark againſt one for 20 l. that there- 
upon proceſs iſſued to a verger and minifter of the court, who did 
arreſt the party, at We/minfter, within the juriſdictia of the afareſaid 
court ; and accordingly took the ſaid bond of her in the name of the 


plaintiff, for her appearance, for eaſe and favour. The plaintiff re- 
plies, that the plaintiff was under-marſhal and keeper of the prifon of 


the ſaid Palace Court, erected by letters patent in, the reign of King 
Charles the ſecond, vigore & ſecundum formam flatut* infra Weſimanaſter* 


predidt” ; and that the bond was made to the plaintiff ; without this, 


that the bond was taken in the name of the plaintiff, in the manner 


mentioned by the defendant, Upon this iſſue was joined, and a 
verdict found for the plaintiff, Motion i in arreſt of judgment. The 


objection relied upon was, that the bond does not appear to have been 
given to the plaintiff in the name of his office. Agreed that the de- 
fendant did not demand oyer ; but then the plaintiff ought to have 
ſet it forth in his replication: and prayed that the bond might be 


jnrolled: to which purpoſe Carth. 301. Lutw. 680. were cited ; 


it was likewiſe obſerved, that the plaint ſet forth in the plea is for a 


greater cauſe of action, than the ſum mentioned in the bond; and _ 
therefore the cauſes of action could not be intended to be the ſame. 


To this it was anſwered, that the Palace Court appears by the re- 
cord to have been condbed long ſince fat. 23 H. 6. and therefore 


that ftatute could not extend to the caſe in queſtion. To this pur- 
poſe was cited the opinion of the eleven Judges againſt one, in Salk, 
373. that the ſtatute of 21 ac. requiring informations to be brought 
in the proper county where the offence ariſes, does not extend to 
offences for which informations lie by ſubſequent acts of parliament. 


Beſides, the bond on which the N action was brought, does not 
| | appear 


222 Dutt of Ander Shelf, | 


appear to have been a bail-band ; and if ſo, there was no colour for 
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will be no departure. 


The queſtion, therefore, for the conſideration of the court, is, 
whether the plaintiff, by his replication, has ſufficiently ſhewn, that 
this bond was given tohim in the name of his office ? He has averred, 
that it was given vigore & ſecundum formam flatut” ; and that was a 
ſufficient averment after a verdict, that this bond was given to him 
in the name of his office, However, if this ſhould not be taken to 
be a ſufficient averment after a verdict; yet the plaintiff ought to 
hae judgment, by reaſon that the iſſue is joined upon a collateral 
matter, and thereby the averment made unneceſſary. This latter part 
of the argument was inforced by two caſes out of Lev. 254. Saund. 
156. where ſuch averment is not in the record; and yet the plaintiff 
had judgment. It was conceived, that neither the want nor inſuffi- 
ciency of ſuch an averment would be cured by a verdict; and 2 
| Saund, 177. was relied upon. 15 1 


Tee Juſtice ſaid, the difficulty with him was, what ſenſe ſhould be 
put upon the words vigore & ſecundum formam flatut', he did agree, 
that if the ſenſe of it was, that the plaintiff took the bond exactly 
according to the preciſe terms and directions of the ftatute, this 
would be good after a verdict, without ſhewing in particular, what 
| thoſe directions were that he followed. But, conſidering that the 
4 28 1 daeſfendant 


L 
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defendant had pleaded that this bond was taken in the n 1 = 
name, he took the ſenſe of that clauſe to be noting more, than that 


the plaintiff took this bond under the ſtatute, ab hoc, that Zirl 
took it. For which reaſon, he thought that the plaintiff had intirely 

omitted ſhewing, that he putſued the ditections of the ſtatute in 
taking the bond; which he took to be neceſſary for the plaintiff to 
have done, as the caſe comes out upon the defendant's plea, in order 
to maintain his action. To this purpoſe, he put the caſe of a man's 
declaring in a general manner in debt upon bond, as the plaintiff 
has done here, and the defendant's pleading Hat. 23 H. 6. as he 


has done here likewiſe, Suppoſe, he ſaid, the defendant's plea is ili 


in ſome point of form, and the plaintiff demurs ſpecially. He took 


it in that caſe, it has been held, that the plaintiff, in his replication, 


muſt ſet forth, that the bond was given to him in the name of his 
office, ciheewite the demurrer will be bad. For which reaſon he 
thought the judgment ought to be arreſted, However, the reſt f 
the court was of a different opinion; and ſaid, they thought the 
words ſecundum formam flatut' would after a oc imply, that the 
bond was given according to the directions and form of the ſtatute; 
though Probyn Juſtice agreed, if the words had been vigore ftatut only, 
it would have been otherwiſe. Accordingly, judgment was given for 
the plaintiff. 2 Barnard, K. B. Rep. page 199. 


| In caſe on an Mage een of a bail- bond, it was ſet out in the 
declaration that the bond was aſſigned to the uſe of the aun, 


whereas the act is, ſhall be ap to the rr | 71 


Fer Cur'—It is all one, and held well, Forteſe. Rep. 369. 


"The plaintiff brought debt on an aſſignment of the ſheriff. to her, 
ſhe ſuing in the original action as adminiſtratrix for a debt of 20 J. 


and there was a demurrer generally to the declaration, It was ob- 
jected for the defendant, that this was an aſſignment to her ia ber 


own right, and ſhe muſt ſue in her own name, and not as admini- 
ſtratrix; ergo it is wrong; becauſe the action is brought in the detinet, 
and not in the debet and detinet. 2dly, It is not ſaid to be a bail-bond, 
only ſaid that bond was given to ſheriff to appear, Cc. and it has 


no date, and the bond is in the e of 24 J. and the writ ut 
of 20% 


Pip Cur „Judgment for the Plaintiff; for-it muſt purſue ther nay 
ture of the original action, becauſe it. will be aſſets; and is not 
ſhewn for cauſe that it was in the detinet only, and a bond is good 
without a date; and as to the ſum in the bond above the acetiam, that 
makes not the bond void. N * 370 


: Objedica, 
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Objected, here is no breach aſſigned, becauſe it is averred only tha 
the money was not paid to the plaintiff; but it is not averred, that 
the money in the bond was not paid to the ſheriff, 5 


i By the whole court—Tt is well enough ; for the ſheriff had aſſigned 
It over. So the judgment of K. B. was affirmed. Forteſc. Rep. 371. 


In the declaration the aſſignment of the bail-bond was ſet out to 

be atteſted in the preſence of one witneſs, naming him, John Weaver ; 
on Nil debet pleaded, and demurrer, it was held wrong; it ſhould be 
in the preſence of two witneſſes, by ſtatute ; on this the plaintiff dif. 
continued. Forteſc. Rep. 371. Bo e 


A ſpecial original was taken out, returnable coram domino rege ubi- 
cungue tunc fuerit in Anglia, and the bail-bond was without the words 
ubicungue, Ic. and in an action upon it, it was objected, that by 
flat. 23 H. 6. (which was pleaded) the ſheriff could take no bond, 
but ſuch as was to appear at the place in the writ mentioned; whereas 

this might be to compel an appearance out of England, if the King 
ſhould happen ſo to be. Per Curiam—T here are no ſet forms of 
words for theſe bonds, but if in ſubſtance they are to appear accord- 
ing to the deſign of the writ, it is ſufficient. 2 Cro. 216. 2 Vent. 
237. 2 Show. 51. 2 Lev. 180. | 


Trin. 3 Geo. 2. In the Exchequer. On a quo minus, the bond was, to 
appear in the office of pleas in the court of Exchequer at Weſtminſter ; 
and that was held well enough, though the proceſs was to appear 
before the barons. We will underftand, that by appearing before the 
King, is meant before the King in his court, and not before the King in 
- perſon. The plaintiff muſt have judgment. 2 Stra. 1155 See id. 153. 


In an action brought by the plaintiff as aſſignee of a bail-bond, the 
defendant pleaded a frivolous plea ; and on that there was a demurrer, 
Exception to the declaration, that the plaintiff had not ſet forth the 
time when the bill of fiddl:/zx, for which the bail-bond was 
given, was taken out; and he ſaid, theſe writs have no tele, and 
therefore the time it was ſued out is neceſſary to be ſet forth, for by 
that it would appear, what time there was for the return; and 
if there was a, term intervening, the writ was a void writ; and of 
conſequence the bail-bond raken without authority. The court ſaid, 
that the defendant has pleaded Quod bene & verum eft, he was arreſted 
by this writ, which ſhews, that tne writ was not void; for if it was, 
be could not have been arreſted by jt. Beſides, they ſay, if there 
was ſuch a fault in the writ, the defendant ought to have ſhewn it in 
his plea. Accordingly, judgment was given for the plaintiff, Bar- 
nard. K. B. Rep. page 347. | | 1 5 1 1 
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00 In debt upon a bail- bond the plaintiff declares that a proceſs, iſſued. 
* of the palace-courr, and that by virtue of ir the defendant was 
arreſted in Wei; upon which the defendant gave his bond for his 

Jeliverance. The defendant pleads Hat. 23 Hen. 6. and ſhews many 


a Larticulars in which the bond is void by virtue of it. Upon this the 
; plaintiff demurs generally. Exception to the declaration, that Nei! 
to ooes not appear to be within the juriſdiction of the palace- court, and 
"= of conſequence this bond cannot be taken to be upon that ſtatute, 
be but at common law ; and therefore the plea was not good. To ſup- 
. bort this exception he cited Dy. 120  Lutw. 680. The court ſeemed 
o think there was a good deal of weight in it; and therefore gave 
jungment for the defendant, unleſs cauſe ſhewn the ſecond day of the 
z next term, Cre, 309. | Barnard. K. B. 336. i T T 
5 In an action on a bail- bond, the defendant prayed cyer of the bond 
4 and condition; then by his plea ſet forth 72 23 Hen. 6. and aver- 
as ed, that the bond was given by him for eaſe and favour of one 
19 J. D. or to be diſcharged from his impriſonment. e On CE 
" The plaintiffs by their replication ſet forth, that an attachment 
+; MWifucd out of Chancery againſt one J. D. in a certain ſuit there at 
the inſtance of a priyate perſon, that thereupon the ſaid J. D. was 
arreſted, and for his deliverance the preſent bond was given, abſque 
to ö, that it was given for eaſe and favour of the ſaid J. D. or tg be 
„ diſcharged from his impriſonment, n 8 . 
To this rep'ication there was a demurrer, and the cauſes ſpecially 
n hewn, that the traverſe contains matter uncertain, and untraverſable, 
I and that the plaintiffs have not ſufficiently averred their traverſe, 
Argument in ſupport of the demurrer ; that though the. concluſion - 
e Me! the defendant's plea was in the words of the plaintiffs traverſe, yet 
r. Wit contained in it doubtful matter, and was uncertain ; and therefore 
le the iſſue ought to have been joined in ſuch a manner as that the 


8 traverſe ſhould have been of ſuch. matter only, as ſhould have made 
d i ſiagle, and likewiſe certain. That the traverſe was not ſufficiently * 
averredz for it is in the ſingular number, & hoc paratus el verificare, © 


3 whereas it ought to have b-en in the plural, by reaſon that there was 

fo perſons joint plaintiff's; fo, for the ſame reaſon, the beginning of 
„ebe replication was bad likewiſe; for it is ab actime ſua præcludi non 

d . For which purpoſe was cited 2 Luiw. 1529. and the caſe of 

= . Nick v. Ingram, Trin, 11 Ann. There two were indicted for 

e WW" affaut and battery; in atreſt of judgment it was moved, that 

n ie indictment was uncertain, it being, — fecit. & verteraver," < © 
5 The cotrttheld, they could give judgment far the battery, by reaſon 


MW! the word verberaver'; but Lord Macclesfield agreed. it was bad for 

ee afſault, | He obſerved farther, the bond ſet out upon the yer 
latied from that ſet out in the declaration ; for in the declaration it 
30 e e | > is. 


* 


— 


* . — ' 
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js alledged, chat the defendant was bound by the name of G. 9. 
Mercator in Holborn in em Aid ; whereas upon the ger, the wor 
ods oe TT 


But beſides theſe exceptions, which went to the form only of the 
proceedings, the bond was void, as being againſt the ſtatute of 2; a 
H. 6. for, as he apprehended, no ſuch bond could be taken upon ar 
attachment; and for this purpoſe cited 3 Leon. 208. 2 Ander. 122. [ 
and the caſe of Beel v. Watford, Mich. 4 Geo. in the court of Comm 
Plat. There M. was taken upon an attachment, wherein was the be 
very ſame form of the words as in the preſent one, 10 anſwer ſub 


Re K* : t 

matter as ſhould be objected againf! him; a bail-bond giyen upon that; . 
and the court held it to be void; cited Dy. 564. Salk, 608. to ſhew or 
that the bond was legal. Page Juſtice ſaid, he remembered in the WM ;« 
Exchequer a man was held to be bailable upon it. However, as this 19 


cauſe was too ſpecial for the laſt paper-day, it ſtood over, 2 Barnarg 
> K. B. Rep. 268. fo A hep e | | 


Though the bail taken by the ſheriff be ever ſo good, yet the plain. 1 
iF may refuſe an aſſignment of it, and proceed againſt the ſheriff by ame. I 4. 
cements; therefore it behoves him to take good bail. It is true the bq 
ſheriff ſhall not be brought in contempt for not bringing in the body, Ml th 

but the only way is to amerce him, and the ſheriff may proceed on the ft 
bail-bond ; and the plaintiff, by fat. 122 c. IO. has election of 21 
pail or amercement. 12 Mod. 447. Lord Raym. 723. Bat. Ap. 
5 | | | 25 . 


* 2 25 NO) Ke 2 C. V 
The way upon taking aſſignment of bail - bond is, to indorſe a pr. b 
iſe upon it, to ſave the ſheri harmleſs againfl amercements, and yet the p 
bond continues ſtill in the ſheriff's cuſtody, 12 Mad. 516, ; 
The. fheriff, upon aſſignment, does not part with the poſſeſſion of th WW 
Fond, becauſe if the plaintiff be nonſyited the ſheriff muſt be in- 
\demnified; but he muff produce it qt the trial. By Halt Ch. J. 21 


| 4 In debt upon a bail-bond, as aſſignee of the ſheriff of Suſſex, ac- 
| cording to fat. 4 Ann. c. 16. , 20. and declared generally without ſpru- 
| {ag matter ſpecially, that it was @ ſheriff's. bond, which by ſaid act is 
= Aaflignable; to which there was a demurrer. By the court—lt ſhould have 
been ſhewn that it was a bond aſſignahle. And when Mr. S. found 
the opinion of the court againſt him, he prayed to diſcontinue, 
Which was granted on. payment of coſts, 11 Med. 170.ph 7. 


| Holt Chief Juſtice ſaid, that on an action by an aſſignee of a ſheriff's 
bond, it is enough to ſ/et forth, that .the bond was pro comparentia of 
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in Chief Juſtice made it a rule of court, and ordered it to be, 
ſcreen'd up in the office, that a bail-bond ſhall not be aſſigned in towntull 


de fir ys after the, writ, and not till fix days after the return in a l 
„ 17 le, 253: pl. 4. 3533 

all „ 5 3 | | 207% $i HI © 
122. 13 debt by affignee of a bail-bond; it was obje&ed to the decla- 
wn Wl ation, on a demurrer, that the breach of the condition was ſet forth io 
the WW be, bis not appearing ſecundum exigentiam brevis, nor ſet forth on what day 
ib Yb; urit was returnable, and then non_conflaty whether he did appear or \ 
hat ; YN pot ſecundum exigentiam brevis, and ſo whether the bond: was forfeited 
hew or not. And Parker Chief Juſtice held, the not ſetting forth the 
the MW ;cturn. of the writ to be a fatal objection, Adjourned. . . 10 A 
this | Fl) HET fe 9 


190, 191. 175 , | 

H. a high-ſberiff did, by a legal inſtrument, make L. bis under-Jberiff 
in truſt for A. who had been under-ſheriff the year before; neither 
an.: I. nor A. took the oaths required by 27 El. c. 12. after H.'s year was 
ner. ;xpired, and before a new ſheriff was appointed, A. makes an aſſignment of a 
the 31;1-hond; and the queſtion was, whether A. was ſuch a perſon, a8 
dy, that his aſſignment of the bail-bond was a good aſſignment within 
the Wi fat. 4 Ann. c. 16. . 20. (N. B. 4. always acted as under-ſhetiff, 
e and L. not at all.) 10. Mad. 2ũ886. 


were of opinion, that an under-ſheriff himſelf might aſſign a bail- 
rs. bond in the name of the high-ſheriff, it having been the conſtant 
the practice ever ſince fat. 4 Ann. but that if the aſſignment was neither 
by the high-ſheriff nor his under-ſheriff, it would not be good. And 
that being the preſent caſe, the deferidant had judgment. Stra. 60. 


in- An action of debt was brought upon an aſſignment of a bail-bend 

2 taken by the ſheriff, who had arreſted the defendant upon à coptac; 
Ec. and upon a demurrer to the declaration, it was objected, that the 
plaintiff had not ſet forth the capias, or the tęſie or return am capiat, 

ac. as he ought to have done; and the court of C. B, being of that 

u- opinion, a writ of error was brought in K. B. but the judgment 

C. B. was affirmed z for it is the capins which gives life to the bond. 

Fre . Leer an RT * 


WM Affgnees of x bail-bond by the ſheriff brought debt, and had judg- 
| ment by nil dicit; whereupon error was brought, becauſe it was not 


ſhewn- that the ſheriff a ſigned the bond to them by indorſing the ſame, 


þ and attefling it under his hand and ſeal in the preſence of two ar more 
al eredible "witneſſes, as lat. 4 Ann. c. 16. par 20. directs, but only alled- 


| 


Prker C. J. faid, be had the advice of all his brothers, and they 


* - 
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ges that the ſberiſf, at the coſts of the plaintiff in the fait, according to th 
form of the flatute in that caſe lately mad: and provided, did afſign w 
the plaintiffs the ſaid bond. But the court unanimouſly over-ryle( 
the exceptions; All defects, (which would have been aided by 
verdict) 17 4 aided after judgment by nil dicit, by the ſame act gf 
4 Amn. And it being expreſsly alledged that the bond was aſſignel 
ſecundum formam flatuti ; ; judg gment was affirmed. 2 Ld. 0 


Kp. 1564. 


The ſheriff cannot bail one evnlitzed? for lay: bebt it be & 
the ing: $ ſpecial writ directed to bim for that purpoſe. 

A man indicted for trelpaß, or any the like offence, before Juſt 
of. the peace, and thereupon committed to' priſon, may upon the 
King's writ be bailed by the ſheriff to . at ſeſſions. | 


VU pon a Ager ſedeas, the ſheriff may bail a man ſued or indiQted, E. 
whereupon a capias or exigent ſhall be awarded againſt bim, and the 
purey therFopen prifene.”” | | | 


He may take bail upon an atzcdment, po pare, by the e exp 
words of the writ. PR OW 

lt he be ſufficient bait for an 1 — ad the plaintiff re re. 
fuſes it, he is liable to an action, and 11 to > be arperced. - Sall. 99, 
gay un wany 425. 


. * * Fe =, 


But i in either EE if the. phintiff aka an aſſignment of the bail 
bond-(thoogh the bai} be e Perg the 3 is not to be Sh Aran 
yo Mer 12 Add. 4475 527. ä 


"Od 
* 


T hr Keri. net le belted; bee for. a ata 
arte it is in nature of an execution. Com. Rep. 264. pl. 145 
| 'Barnes's'Notes C. P. 53. Caf. of Pratt. ©: 14, 100. 5 Vin. 4 
Bo. pln2g 3 Leon. 208. Dy. 264. 2 Vent. 237. Gilb. 4 

Nep. 84.-- unleſs at a e e oͤtra. 999 £4. e 

205” See 12 Med. 557. 
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1 
— 4 * defendant being ſheriff, hon biving mh up a man v upon 2 an 
=_ attachment, took a bail-bond from a ſufficient bail for his appearance. 
| It was moved by Raymond, that the proſecutor ſhould be compelled to take - 
| | an affignment of the bail- bond; and this, he ſaid, was frequently granted 
| in the Common Pleas, where the obligee was a ſufficient nn. Wot 
= - 5 the- court-denied the motion. 12 Mod. 579% ͤ Z Ä 8 
The plaintiff may either accept an afGgnment, or boden aerial 
the ſheriff by amercements, and the ſheriff may reimburſe himſelf by 
* ſuing the bail-bond ; but if the bond is not ſufficient, he is without, 
remedy. 2 Salk, 608, pl. 1. Ta. Raym, Rep. rad 12 Med. 579 


The. 


* 


erde and this is good. 2 Bul, . 
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2 be Nature of Returns. N 


een is woe? a NR "i by the ſheriff « or, Bailiff to the 
court from whence the writ iſſued, of that which they have 
done touching the execution of the fame writs, Dal. Sher. 662. 
2 _ Abr. 38 1 1 : 


_ | 
| * | 


. return may be on the We 4 .. A writ. ſhall 9e. e if 
the return de * die pot. | | 


| 


. 
=— 


Ik a man be bound to appear the firſt day in term in court, he may 
appear the firſt day of the rin, anc then have his appearance re- 


4 - 
' — 4 1 
0 , ] = 


ITF on a fferi facias all the money is not levied, the writ muſt be 
returned before a ſecond execution can be taken out; for that muſt 
be grounded on the firſt writ, and recite that all the money was not 
levied on the firſt ; but if on the firſt all the money had been levied, 
the writ" need not have been returned, for no farther proceſs was ne- 
cefſary. - ** — te fk Foy 1. 

| oe | 


of | 
„ * 


la lar a Sele Fac acias 5 is to ET in the Of again Bail. 


' 


IN. the, enen of A SH ſacias' vgainft bail's being Nie 
to the maſter, he reported, that a ſcire facias was returned on it ; 
but that it did not lie in the office four days before the return. And 


whether this was-requiſite, or not, was the queſtion. Argued, that it 
was not; and 2 Salk-599. relied on. However, the other fide ſaid, they 


had two cafes directiy with them later than this in Sali. One was 


that of Olgar v. Staples, Trin. 1724, the other that of Gilbert v. Bil 
 lingfly. '; The maſter ſaid, too, that in the book of practice left him by 


his father, there is no diſtinction between two nihili and a feire fect 
in this repect; and conſtant experience is, that each of the fare fo- 


cias's muſt lie in the office four days, where: two nihjls are returned. 
The court thought this the moſt reaſonable; but, however, ordered 


this matter to 0 et n into. Barnard K. B. Rep. 364. 


Where the writ or proceſs is direted to the biſhop, there the 


biſhop i is to make return thereof: : and ſo where the writ is directed to 


| 


| 


other, 


% Con 


1 


other perſons (as coroners) they are to make returns. Dall. She, 
162, 537. NS oy a bo | | 5 


"Deputies are allowed in miniſterial offices : but all returns made 
by them are to be made in the name of the principal officer. 3 


The ſheriff muſt return true, and not contrary to the record; if he does, 
it falſifies all his proceedings. For example; J. brought treſpaſs 
againſt 7. G. widow; pending the ſuit, ſhe takes D. to huſband; 
judgment was againſt F. G. and a writ was directed to the ſheriff, 
wood caperet J. prædictam, per nomen J. G. ad ſatisfaciend", &c. the 


ſheriff cannot now return that ſhe was married. Cro. Fac. 323. 


The return muſ! not. be contrary to the former return. If che preced- 


ing ſheriff return upon the Venire fac twelve jurors, the ſucceeding 


one on the diſtringas cannot return that one juror had nothing, for 
this is againſt his former return, fat. 19 H. 6. 38. for if he had at 
firſt, and alien ſince, yet he is chargeable with iſſues. But if the 
land be recovered by Eign title in the mean time, he may return it 


with this concluſion, Et iſſint nihil habet. The ſame if he had land 
in the right of his wife, and ſhe is dead in the mean time. Jbid. 


The return of the ni bil was by a ſucceeding ſheriff, and by the 


whole court, he was amerced; for he muſt enſue the firſt return. For 


if any juror has 2/tate conditional, and the condition is K and the 


feaffor enters, or ſuch like; in theſe caſes the ſheriff ought to return 
the ſpecial matter, and conclude, and ſo nibil habet, and if he was 
never ſufficient, he ſhall have action of deceit againſt his predeceſſor, 


Bro. Abr. tit. Retorn de briefs, pl. 40. cites 19 H. 6. 38. But Port, 


and AMarkam agreed, that if the defendant be returned ſufficient, and after 
nihil, this is wel]; for the party may have capias and-exigent againſt 


him; contra againſt the juror. Bro. Abr. tit. Retorn de briefs, pl. 49. 
cites 19 H. 6. 38. 1d. Tit. Afion ſur le caſe, pl. 5 3. cites 8. C. 


By Hat. 12 Ed. 2. c. 5. * For returns delivered to ſheriffs by 


| Þailiffs of franchiſes, an indenture ſhall be made between the bailiff 


of the franchiſe and the ſheriff by his proper name; and if the ſheriff 


change the return ſo delivered to him by indenture, and be thereof 


conyicted at the ſuit of the lord, or of the party that hath ſuſtained 
loſs, he ſhall. be puniſhed by. the King for his falſe return, and ſhall 
Jield unto the lord and to the party double damages. Alſo ſheriffs 
and other bailiffs that receive the King's writs, ſhall ſend: their own 
name with the returns, ſo that the court may know of whom they 
took ſuch returns; and if any ſheriff or other bailiff leave out his 


name in his returns, he ſhall be grievoully amerced,” 


This 


and does not ſpeak of any other officer. Nola, Bro. Are tit 82 de 


231 


Thie ſtatute wills expreſsly, char the ſheriff ſhall put: his name to 
the returns ; ſo that it ſeems 1t was otherwiſe before. Bro. Ar. tit. 


Retorn de brief, pl. 8 1. cites 4 . 29. Exception was taken tha 


10 name was put to the certiorari "a _ of the Treaſury into the 
Chancery; and 'non allocatur; for no mini/ter ſhall put his name by the 
common law, but by the /latute the ſheriff ball put his name to his returns, 


briefs pi. 48. cen 6. 27. | 


If a writ of mittimus be . with fre in in „K. B. 7 7 1 | 


and barons of the Exchequer; this is well, though they de not put 
their names to it; contrary of the ſheriff by the ſtatute, Bro. Ar. 
tit. __ de brief, Pl. 129. cites I H. 6. 44. 6 


In an action of debt on the exigent, a writ of proclamation iſſued ac- 


cording to the ſtatute, and it was returned ſerved, but the ſheriff had not 


put his name to the return; and for this cauſe the outlawry was chal- 


jenged. Dyer, Brown and Ve. efton, thought this was no cauſe to reverſe. . 
the outlawry, it appearing by the return that he was | lawfully de- 


manded; for the words are, Ad comitatum meum tantum, and procla- 
mari fort ; ſo-as it it appears that he was made by the ſheriff, and 
this flatute only impoſes a penalty upon the ſheriff if he puts not his 
name to the return of the writ, but that the want thereof is not 
error; but if on the back of the writ nothing be wrote or returned, 

this will be error. Welfþ and Harpur e contra. And that by flat. 26 
H. 8. 3, an exigent was returned ſerved, and the name of the ſheriff 
omitted in the return; and this held error. And-the clerks ſaid, 


that there was many precedents, where the returns for this cauſe 'N 


were adjudged inſufficient. - W De faid, We will be advi- 
ſed of it. M4. 65. * 176. 8 


1 


The name of the ſheriff was be to FE da: Aringas, 1 nor to the tals 


_ awarded upon it, and it was tried by Ni prius. It was inſiſted, 
that the ſheriff not putting his name does not make the return ill 


and that it is helped by Hat. 32 H. 8. c. which helps inſufficient 


returns, and no writ returned; but the court thought otherwiſe, for 


of neceſſity the name of the ſheriff is to be to the return, other - 
wiſe it appears not by what warrant it came in; and otherwiſe any 
man, without the ſheriff, might return writs, which would be a great 
inconvenience ; and the ſtatute does aid only inſufficient returns, or 
when the writ cannot be found; ſoit may be intended it is-embez-. 
led: but here it abpears, that it was never returned, where 
fore it cannot be good. And it was ſaid, it was ſo ruled in C. B. 


35 Elia. and alſo in K. B. And for wi cauſe, t the e was ſtaid. 
Kro. . 319. phe kad A, a N 
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232 — Duty of Under Sherfff, : 


A di fir inga directed to the coroners Was wait by them with their 


names ſubſcribed, but leaving out the name of office, viz. Coronatores, 


Sc. and this was adjudged erroneous; but if they had not put their 
proper names, the return had been good; | becauſe coroners and the 
chamberlain of Che/ter are not within this flatute, which requires ſherif; 
to put their names to returns. The, common law required the name 


of office to be ſubſcribed, whether it was ſheriff, coroner, chamber. 


lain, &c. ſo at this day the ſheriff is bound to put his ſurname and 
name of office, but other perſons only their name of office, 14; 
548. pl. 734. . El. 703. pl. 23. and that the Ven. fac. was re- 
turned by them and their names, viz. A. and B. were writ, and alſo 


the word coronatores added, which was omitted upon the habeas cor- 


fore, on which was indorſed A. and B. only. It was moved not te 
de error, becauſe before this ſtatue the ſheriff need not have put his 
proper name nor name of office to his return, and this ſtatute ex- 
tends only to the fheriffs and bailiffs of franchiſes; for the coroners 
to this day are out of the ſtatute: and at the common law it is well 
enough, for it was not uſual to put the ſheriff's name to returns; 


and for proof thereof divers precedents were ſhewn by the deputy- 


chamberlain of the Zxcheguer, many of which were writs of aſſixe; 
the one was in 5 £9. 2. aſſiae againſt the abbot of Abbington, and 
one J. S. his commoigne, and in none of the writs the ſheriff's 
proper name or office was returned. And upon theſe precedents 
ſhewn, the court conceived it to be well enough, and no error; 
for when a writ is returned, it is intended to be by the very officer 
of the court who ought to do it, which is the reaſon, that at the 
common law the ſherift 's name needed not to be put to any return; 

and this reaſon holds here. But they all held, that if their names 
ought to have been here, then it is not aided by the ſtatutes 32 H. 8. 
nor 18 Eliz. c. 5. And they held, that the ſtatute of 12 Ed. 2. c. 
did not extend to eoroneis; but they weurd adviſe. | 


1 A dentre N was a dec . UL. tp Thomam a 


vicecomitem, Mud breve cum panollo annexo mihi deliberatum fuit per Han- 


mer militem nuper vicecomitem, in exitu ab officio ſuo, & fic indorſatur 
Type. Han mer nuper vicecomes. It was objected, that it appears that it 


was returned by one who had no authority; for the ſaying (nuper 


vic.) excludes him from being ſheriff when he made the retuin, 
But three juſtices held, that the return was good enough; for he need 


not alledge his name of office: and by the ſtatute, the adding bis 


name is ſufficient, and that need be only his Chriflian and ſirname, and 
the addition of nuper vicecomes ſhall be intended that he returned it 
when he. was ſheriff, and made that addition when he delivered it 


to the new ſheriff; and ſo ſhall not make the return void. But 
Whitlock Juſtice ſeemed to doubt, for which reaſon the court would 
further ito Cre. Car. 189. pt. 9 570. pl. 7. 2 Rol. Rep. 219. 
e | _ [Notwith- 
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Datz ot Under Sher. 233. 


[notwithſtanding the difference of the years, Gc.] But I do not 
n 1 as to the nuper VIcecommen. 


Palm. 151. | | | | * ö 
Dadderidge Juſtice ſaid, the ſubſcribing his Chriſtian and firname, 
' without ſaying vicecomes, is error; and Montague Juſtice held, 
that it ought to appear by the return that he was ſheriff at the 
time; and thereupon they and Haughton agreed the return void, and 
not aided by the ſtatute: but Montague doubted if the return be 
erroneous upon the ſtatute of York, becauſe the common law was, that 
a return without a name was good; and the flatute e York ſays, That 
the ſheriff ſhall, &c. and if he does not, then it inflifts a penalty upon him. 
And ſo it ſeems that the return is not void, but only that the ſheriff 
ſhall be puniſhed, But all the other juſtices faid, that the common 
law i: changed by the firfl words, viz. The ſheriff ſhall, &c. and the pe- 
nalty is in terrorem of the ſheriff, and the ſtatute was always expounded . 
ſo, and that the practice has been accordingly. Rol. Rep. 210. 


Chamberlain J. ſaid, that the judges of C. P. would cauſe the 
| ſheriff's name, before the judgment given, to be ſubſcribed to the 
return, though it was omitted before at the time of the return, But 
the reporter ſays, that 5 Rep. 41. is againſt this opinion of Chamber- 
lain. Palm. 191. 2 Ld. Raym. 886. 5 1 


k Returns muſt be made according to gs courſe, and according to pre- 
e cedents; as waſte was aſſigned in S. the return muſt not be quod acceſſit 

ad 8. but ad locum vaſtatum. | | I 
A return of nom invent partem, for non eft inventus, is error, and 
not amendable. 9 H. 6. fol. 12. e | 
M. was outlawed at the ſuit of H. It was moved to avoid the 
outlawry, becauſe the ſheriff returned the exigent on the back of the 
writ, thus (viz.) ſuperdiftus M. where it ought to be infra nominatus 

M. ; for nothing was written above, but within. But by all the juſti- 
ces the return was good. And it would have been the ſame if he had 
wrote the return on the inner fide pl the writ. Dalt. 164. | 


 Sarpluſege.ts no hurt to the return of a writ, as in elegit, and the ſhe- 
tiff returns that to be executed; the extent of the church of St. Au- 
 Urews, alias dif?” St, Edes, and the true name is Andrews, yet good. 
Winch 27. FL e e Int 2 
On a ſcire ſac returnable in B. R. If the ſheriff return ſcire ſac“, c. 
qa" ft. coram wobis ad faciend gd breve requirit : although vebis had re- 
lation to the King, where the garniſhment ought to be coram juſlici- 
31 | e 18 N | ariis 


2 


. | 1 
| 
| 
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* 


ariis, yet £00 od J a theſe words, ad faciend' ga” breve requirit, com. 


prehend all. 29 Ed. 3 Adjudged, * return * _ 
anſwer the writ. ' | 


Note. "APR aid miſreturns and inſu ficient returns, but not r Where 
| there i is net any return. Cro. Car, 587. 

None can make the reti n of a | writ, but fuch a perf whs at tet tine 
77 the relurn remains an n Acer to the oP.” 


| The ſheriff's return cannot be falfified by affidavit, Comb. 255, 


| Nor i is his return af a refine traverſable. bid. 295. 6. 


For againft the return of the ſheriff there is not any traverſi, 
aterment, or anſwer. N 1 80 roms nnn only of returns 5 of 
R ; 


- By Maynard Juſtice, in Mad. Rep. 248. It is held a great abufein 
officers to return feigned names; the firſt cauſe of which was the 
ignorance of the ſheriffs, who being to make returns, and looking 
into the precedent-books for the form, and finding John Doe and 
Richard Roe put for example, made their returns accordingly, and 


took no care for true damm and true nee, RE: Cited 


eve WP tell . 


Meet was s entered in B. R. ina a.plea of quare impedit, o on non- 


appearance to the grand di/irejs ; but there the party was ſummoned, 
avd true ſummoners returned. On non appearance an attachment iſſued, 
and real ſummoners returned on that; but on the diſtreſs it was 

returned, that the defendants were diſtrained by their goods and chat- 


tels, and the manucaptors were F. Doe and R. Roe. And bor: that. 


. cauſe: the N= Was vacated. 


When the grand 22 is awarded, it is s that the fherif i is com- 
wandel to ſeize the ching in queſtion. 4c] 


It th eee be GY then 21 the Wen * the writ, the 
plain: iff 's attorney, at the day of the return of the writ, may give a 
1ule-at the clerk of the rules for the ſheriff to return his writ ; - or if 
he go out of oifice, then a az/ringas to the new ſheriff to diſtrain the 
old ſheriff to return his writ: but if the defendant be arreſted by a 


bailiff of a liberty, who has the execution and return of writs, then 


he muſt return his warrant back to the ſheriff by rule of court, or 


Aiſiringas, directed to the ſheriff to diſtrain the vans one 5 amen 


N bailiff that way. AA 5 R 
| 7 


tachment was irregular at preſent. 


| 


| 


On a motion for a rule on the under-ſheriff of the county of M to 


ſhew cauſe why he did not deliver to the plaintiff the money levied 
on 2 ſcire facias, on an afidavit, that the defendant's goods being 
taken in execution, the under-fheriff wrote a letter to the bailiff to 
deliver them up, becauſe he had received the debt and coſts; fince 
which the money had often been demanded of the under-ſheriff, but 
he had.not paid it. The court declared they ſhould willingly grant 
the motion, if it had ever been granted before; for they have obſerved 
of late, that under-ſheriffs make it a praclice to delay plaintiffs their 
ſuits, and to ſtand out till the attachment. However, they ſaid, they 

would think of ſome way to make under-ſheriffs pay coſts ' for 
their deJay, The rule made at preſent was only, that the ſheriff 


ſhould return his writ. 2 Barnard. K. B. Rep. 23. Comb. 25. 


On a motion for a peremptory rule on a ſheriff to return a writ.” 
The court faid, that there appeared ſo manifeſt an opprefſion in the 
ſheriffs, by their not executing the proceſs duly as it ought to be, 
that they had reſolved to grant theſe peremptory rules with cofts ; 
zccordingly they did ſo in the preſent caſe. - 2 Barnard. Rep. 


| The ſheriff VE" made a return of cepi corpus, but would not bring 


in the body, On which the plaintiff had obtained ſeveral rules om 
the ſheriff to bring in the body; but the ſheriff” ſtill ſtood out in 
contempt; and therefore the plaintiff prayed now an attachment 
againſt him. But the court, on hearing the rules read, ſaid, there 
was not, one peremptory rule; and therefore the motion for an at- 
| | However, upon a peremptory rule 
being then deſited, the court granted it. And in another caſe they 
lad that amercements only uſed to be the method of inforcing theſe 
rules, but lately they have granted attachments. Barnard. K. B. 246. 


The defendant was protected by baron Huffman, miniſter, and the | 
protection was regiſtered in the ſheriff's office according to 7 Ann. 
A capias. ad reſpond, was delivered to the ſheriff of D. who durſt not 
execute it, by reaſon of the protection, and the penalty in the act 
The plaintiff ſerved the ſheriff with a Treaſury-rule to return rhe 


writ, which rule was diſcharged by the court. 2 Barnes's notes 232%. 


A rule for A. late ſheriff of E. to ſhew cauſe why he ſhould not 
return ſeveral writs of f. Va. and venditioni expongs, On. cauſe ſhewn; 
that all the warrants on theſe writs were granted to ſpecial bailiffs of 
plaintiff's nomination ; and that indemnities to the ſheriff were in- 
dorſed on all the writs, and ſigned by plaintiff and his attorney. 
Per cur. — The rule muſt be abſolute. The indemnities are neceſſ y, 
becauſe plaintiff may call for, returns, though warrants were made 


to his own bailiffs. Barnes's notes 302, 331. 
II 2 


1 
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. L « . 
5 * 4 >. - * 
* 1 2 " 7 
* YO 1 r S * FI RY, * > : - ad * 8 * 
2 FR : : : 2 $ 7 ©) * N 0 3 * N 
3 . 4 9 8 5 / 472 1 
: 8 Y. * 4 * » * . * we 8. 


. A for the late ſheriff of D. to return à writ of capin 
py reſpondendum diſcharged. T. late under-ſheriff (as uſual in D.) had 
intruſted plaintiff's attorney with blank warrants, to be directed to 

bound bailiffs only; and he had filled up a warrant op this writ, and 
directed and delivered it to a bound bailiff, purſuant: to his truſt, 
ut it appearing that this writ, though returnable in 'Eafter tern 
1757, was not carried to the ſheriff's office, or-tendered to the tn. 
| der-ſheriff, till April 1752, the court thought it unreaſonable to oblige 
the ſheriff to make a return. 2 Barnes 341. Stat. 20 Ges. 2. c. 3). 
. whereby ſheriff is not obliged to return writs - months after 
the expiration of his office. | 


The under-ſheriff of H. ſhut hicſelf up, and Sole not be perſo⸗ 
nally ſerved with a rule to return the writ of capias ad reſpondendum, 
Rule that leaving a copy at his houſe ſhall be good ſervice, 2 
Barn votes 31. | 


8 motion for an attachment e the meriff of A. for not 

returning a writ of capias ad reſpondendum, on affidavit of ſervice of 

the rule on the under-ſheriff: Per cur*—Be it ſo, the attachment 
muſt be againſt the ſheriff, and the ſervice i is proper upon the under- 
| Ts Barnes's notes 22. 


ak be court granted A rule for an atthchFerit againſt the ſherif o 
23 leſex, for not returning a writ purſuant to a peremptory rule, 
upon an affidavit of ſervice of ſuch rule on B. who was fworn to at 
as under-ſheriff, and not to be under-ſheriff. Barnes's notes 23, 203 
Keb. and Caſ. of Pratt. C. P. 23. Prad. Reg. C. P. 381. 


An under-ſheriff returned a H. feci, and a venditioni exponas ſued 
; out, after two or three rules upon the ſheriff to make a return, and 

failure therein; an attachment was granted againſt him, the court 
£4 declaring they never would grant it againſt the high-ſheriff for not 
returning the writ. And ſuch a rule was granted the ſame term, ia 

the like caſe, againſt the under-ſheriff of York. 12 Mod. 454. See 
= Ro. and Caf. of Pratt. C. P. 87. March 54. pl. 3 

A rule ni for an attachment againſt the ſheriff of M. for not 
returning Tf, ca. ſa. Barnes's notes 27. Prat. Reg. C. P. 38 1. 


The theriff that begins an execution ſhall end it, (and conſe- 
Ae make the return) though his office be expired. 2 Li. 


KRaym. 1073. Salk. 323. except the writ Ixdorfed with the aid return 
de delivered over to the new TEE, | 


On the cap” the ſheriff returns Lads in Silt, and a ir 
| ſfues to the new TT" to make the former ſheriff to have bi 
| priſoner j 


oy 


| 
# 
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priſoner; and the new. ſheriff returns iſſues on the former ſheriff, 
100 an alias diſtringas iſſues againſt the ſheriff. And after one of the 
counſel would have 2 that the ſheriff INST whom (he diſ- 


1 55 iſſued was dead. [= 


But by the ai re, mall n not EF this by way of run but it | 
ought to come in by return of the ſheriff. Dy. 25. a. | | 


T be return of the old ſheriff mall not conclude the new ſheriff, 
On a fi, fa. the ſheriff returned that he had taken goods to the value of 
| 101; whereupon there went out to the new ſheriff a venditioni er- 

nas, who returned that his predeceſſor non cepit bona, & 5. Sc. 
and held good. 34 H. 6. Cro. Fac, 73. 


5 


la caſe againiſt a bailiff for hb falſe return of nulla bong upon 2 


a fiert facias, the queſtion was, on the evidence at the trial, whether 
the bailiff of a liberty ſhall be concluded in point of evidenee = 2 
10 the return of the ſheriff? Per curiam—He is concluded. And if © 
of WW the ſheriff makes any other return than that which the bailiff makes 
Fe to him, he may have his action againſt the ſheriff. And it was ſaid 
. that Holt Chief Juſtice was of 35 N Stat. 36 Hen. 6. 40. 
Ld. Raym. 184. 3 * | 
> of General writs of execution (except elegit) as s cap? ad 1 
i habere fac ſeiſinam, habere fac poſſeſſionem, fieri fac liberats, Se. which 
10 are the final proceſs, and after which no judgment is given, nor 


further proceſs; and when matters en fait are only to be done, as 
93 land to be delivered, ſeiſin had, goods ſold, Sc. are good, though the 
words de not returned or filed (if the execution be _ made.) 


= | 
. | hh caſe of an elegit n nals the extent is 8 be made by 
urt | inquiſition, to the intent that the court may judge of the ane of 
not * | And every inquiſition ought jo by of record. 
„ia „ 
Gee A capias in proceſs muſt be . 4 Rep. 67. Ii other. caſes 
| the party is at the end of the ſuit; otherwiſe of a cap in proceſs, 

for the end of the none is, that . defendant ſhall appear. 5 _ 
not RE 

The wiit of reters haben | is not 2 2 Rol. Abr. 434. | 

e-. Taue ſheriff was aalecad: to nw an hat? fac 2 vam, the execution 
Lu. is good, if he do not return it. But perhaps a.writ of error in par · 
urn liament may be brought; and if he with: not return it, the court 


= 
| ; 
. 1 
| ( 


ſhall amerce him. * Rep. 
rels «P99 | | | | fa he The 
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The writs of rediſſeiſin and \pohtdifſeifs br are nn and not re. 
turnabls ; and the hecitf tall hold the 9 and we We 4 


5 are writs of admeaſurement of Pr RG and of PR ad "ths 


parties may thereupon plead before the: ſheriff of the county. But 


theſe pleas may be removed. out of the county- court * writ of, 
lee. 2 If 369. _ 


Where the ſheriff returns cept corpus & e habe, and ER 
him not in, then the writ of duces tecum mall be awarded, to n 


the body in court ſuv . . wh 


A feire fac iſſues out of „ to the ſheriff of H. pa the Int 


tices of peace, to call L. before them to take. ſecurity of the peace, 
L. enters into a recognizance, and the ſheriff returns; this matter 
is not good, the juſtices ſhould have returned too. For the viſcount 
does not meddle with them as ſheriff, but by virtue of his commiſ- 


| fron nb 7. 20, 27, Sc. 2 Kol Rep. 257. 


Ik a writ de directed to a place whens there are two > ſheriffs, ; as 
London, Briſtol, &c. and one of them does return the. writ, it is ſuf- 
ficient; for it mult be returned in both their names, though one 
(according to cuſtom) may execute it. Bro. Abr. tit. Office and 
be rt any 22 = „ 


- If E. nt his” directed to two bailiffs of 2 4 franchiſe to execute 
a writ, the return of one of the bailifis '1 in the” name 1 e s 


3 


ſulicient. Cro. Eliz. 512. 


| Tf 4 writ directed to the ſheriff be executed, and after a new 
Heriff is choſen, the new. ſheriff ought to return the writ in this 
manner: (ſel. ] Recepi hoc breve pradeceſſori meo directum Je * 
&c. 19 Fa, Abr. 78. pt. 1. 


17 on a warrant directed to obo baili of a Franthife- to execute a 
writ, it be ſerved ; and after, and before the return of it, the bailiff 
is . and a new bailiff choſen, the return to the ſheriff ſhall 
not be in the name of the old bailiff, but of the new bailiff in the 


manner aforeſaid ; for the old bailiff | is now a mere 3 Lid. 


4 


pl. F. 


17 a writ ditected to the ſheriff is not executed by b bim beſore be is 
removed, and another choſen, and after the writ is executed; this 
ſuall be returned generally in the name of the new ſheriff, with- 


OG a _— — 1 


[aw] 


a 


* 
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out any mention o his 8 — 8 7. 2 Rob. Abr. 3 
A — 


— 2 


The law is the fame as to a Pair e of a r 1 pl. 4. If 2 
writ be executed by one ſheriff, and before the return of it a new 
ſheriff is choſen, he ought to return the writ, and not the old ſheriff, 
becauſe the new nk is now the "ma of the court. 19 in, Abr. 


n ond: . N 1s 5 


The record is, that the venire ae fo to try the iſſue was returned 
by J. S. ſheriff of the county of It was affigned for error, that 

J. S. was not then ſheriff of the ſaid county. And it was certified 

by a recotd under the ſeal of the Zxchequer, (vig. ) that he was ſheriff; ; 

upon which the judgment was affirmed, But ſome are of opinion, 

that this cannot be aſſigned for error againſt the record of the court. 

501 K. Sher. 153 | FS 
17 this writ be nns 57e one that x was not ſheriff, it 18 4 — 

error; but if the defendant appear afterwards and plead, it is not 

material; for his e has made it good. Cro. Eliz. 3832. 


If 70 ſheriff mall return Manlleui hallivs libertatis, amd hall VR 
therein ſet down' the proper name " the bailitt, this 1s good. 19 Vin. 
Abr. 185. Pl. 13. | * 94 5H 


The meriff cannot ſerve 2 writ 2 part, and write to the bailiff of 
a liberty to execute the other part 3 as a writ ſerved as to part of the 
jucors, but if the ſheriff on a capias in debt againſt the three, return 
that he had taken ww and as to the other 6 ballius liber kati, 
c. good. | | | | . ü + 


A 


-_ 


The common form of vic? ret . feci qurddam warrant ; "butt 


the bailiff of a liberty, mandavi, Ot. 2 Kol. Rigs 263. bY 


Precipe quod reddat was awarded 2 cecomitebus Glace _— A. B. 
and C. The ſheriff returns, that the ſaid C. was one of . the. ſheritfs | 
of the ſaid city. Idea ego prefat” C. Oe. alter vicecom' avitat” pradiff : 
neipſum ſecundum exigentiam brevis iſtius ſummonere non e ; * was 
adjudged d return. Bendl. Pl. 160. 1 oo r 


The return was in this form, open 2a writ of entry againſt E. at 8 
T. V. and others. 65 | | 
Sumo 3 nominat” 'E. M. R. F. 7 D. & . 8 pelle 
W. jaſticiar infraſcript certiſico guod idem T. & ego T. W. jam 

nt vicecomit ciuitatis præaict, ſum uuus & * non alius neque diverſ, 


1I | | 2660 


* 


| 
| 
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idev ego prefer” T. E B. H. e pa 7 meipſum ſecun b 
exigentiam brevis iſtius ſumm' non poſſumus. TIO FR" T. W. 
. H. vic. Anderſ. 110. pl. Ms. 5 


1 a unk to „gelbe of dindajes be direed-t to the therif, es ought 
not to make ſuch a return, that he had commanded ſuch a bailiff of 
ſuch a liberty, Se. Cui executio preditt brevis totalit reflat fienda, & 
guod alibi infra com prædic! per ſe fieri non potuit, qui quidem -ballivus jr 
fbi reſpondet, and fo ſets down an inquiſition before the bailiff, ang il 

401. damage. This return js erroneous, untrue, and againſt law; be- 

- cauſe the Warrant was directed to the ſheriff himſelf to be executed 

in any part of his ſhire, and no venue contained in this inqueſt of il ; 
office, as there is in other writs, which entitles the bailiffs of liberties, 

But becauſe there were divers RY of this . the court 

* 19 Vin, Abr 194. . 2. 7 


II the ſheriff return, that his: bailiff. of a franchiſe rad had" re- 2 
turn of writs) had returned, gc. this is good, although he does not 
Kaser 8 yes he is bailiff, 29 Ed. 3. 1. 5. 0 | 


: . had a cap. ad ie to the ſheriff of M. and STEM wept to  p! 
the bailiff of the duchy, and the precept was ad capiend H. ad reſpond' or 
W. where it ſhould be ad fatisfeciend”, and the bailiff returns the pre- Ml 16 

/ cept ſerved, and the ſheriff returns to the court cepi corpus ſecundum ill vi 
exigentiam brevir ; ; it was moved to have a new cap ad ſatisfaciend Mi: 
againſt H. for though the ſheriff by his return had Af himſelf to . 
the plaintiff, ſo that he may demand execution againſt him; yet 
where in truth the defendant was never taken in execution for the i 
debt, as here, but-only taken ad reſpond, there the plaintiff is at the 

liberty to take new proceſs W the A which: the court Ws! 

A TE. 82. . j Y 
; b | : 


| Mandavi dels? upon frei od and open, non omittas v amarde, 
wm ret nulla Pool.” Saund. 305. £ | / 


The ſheriff is bound: to take knowledge of i the as; in 8 his | 
return; therefore if a ſcire facias to L. B. maſter of the grammar I 
ſcboo of S. Ec. and to the ſcholars of the ſame, be returned that ſi be 
Frcit to the maſter, and does not ſay 10 * 2. n it is a bad BN ire; 

| retutn. Bro. _ tit. Rte 88. VVV exp 


bs a 2 facias the meriff 8 fe fre A. B. cs __ FE 4 
prout Hud breve exigit & requirit, and ſaid not infra nominat A. B. yet tur 
per cur? it is good, for theſe words prbut hoc breve arigtt are tuntz- Nof t 


mount. Bre. Aör. tit. Return de Briefs, pi. 64. Ld. Raym. ( Ry. Nougt 
21.) ſays, if there is the ſubſtance, . it matters not if N is not ) Z 


the expreſs. yr. 
Tie 32 


Dur! of Ander Sheriff, 241 


The ſheriff. returned non inveni; for non eft inventus, and the party 
ae was outlawed; this was aſſigned for error, and held not 
| amendable. , Fitzherb. Abr. tit. Return 19. Fw 


A return by the ſheriff in the third perſon i is not 2 \ good return. 


The ſheriff returned, quod præcepit Ballivo de 8. for ih ballivo, 
* of and he was amerced for it. 21 Af. 17. E 
* 
5 fie In treſpaſs the ſheriff 5 in the Comme Bench, that the 4 
and fendant was attached per catalla ad valentiam de 101, It is a void 
be return, for he ought to return he was attached by one beaſt or chat- 
ted tel certain, and name them, that ſo they may be forfeited. Cro. 


Eliz. 13. Andr. 51. 1 


In outlawry of murder the ſheriff returns, 4] comit' meum tent 
bud D. en le county Ae Northumberland, and ſaith not in camitat” meo 
Mrthumbræ tent, Oc. it is error, for one may be ſheriff of Cambridge 
and Huntingdon, and of Surry and Suſſex. 2 Rol. Rep. 52. 


On an Aion on "he caſe, on eſcape of one taked by a ca. fa. ret. 
10 Car. 2. on a judgment entered in Mich. 16 Car. 2. Which is re- 
pugnant and impoſſible; and this was moved in arreſt of judgment 
on the return of a writ of inquiry. But the teſte appearing to be Jan 
Tre 16 Car. 2. ret' craft” Aſcen', and that virtute brevis poſlea £5 antea retorn', - 
lum Ml viz. ſuch a day of May 16. which ſhould be 17. By the court. This 
nd Ws a void return, (viz. ) being ene only. 2 Keb. Rep. 101. 

f to WM fl. 29. 3 


the In a replevin on the cauſum 3 henifices if the ſheriff return; that 
; at he beaſts cannot be delivered, guia viſum inde habere non potuit. This 
urt is not good, becauſe he does not ſay, acceſſit ad locum; for perhaps he 
could not have the view, becauſe he did not go where the beaſts were. 


x LEE, 3 54. 0: - 1 

ed, E Ts 
An ee was reverſed, becauſe the exigent had an uncertain 
return. 2 Rep. 141. | be 
his | 

mar If a capias comes to the ſheriff to take a man, it is no return that 


ſare be was found within his bailiwick after the delivery of the writ, 
bad Bi irout /. 2 conſtare polerit. This is not good, but he ought to return 
expreſs] 75 g non of inventus. 9 H. 6. 57. | | 


8 On a fieri fac' de bonis 1eftatoris againſt executors, if the ſheriff re- 
yet turns that they have not any goods in balliva ſua, after the delivery 
nta- of the writ prout ei con/lare poterit : this return is not good; for he 
ep, 34 to take notice whether they had goods or not, and 0 return it. 


3 


— III ũ 


= .- "Duty of der oben 


In debt againſt an executor, who pleads plene admin! Aravit, and 
aſſets are found; on a fieri fac', the ſheriff returns that he had nothing 
within the ſame county 5 itis a good return. Bendl. 91. 


On . fac. ſeiſmam, the ſheriff returns, that the party' 1 
| ought to take the ſeiſin, non proſecutus off breve. This is not good; 
oa the uncertain intendment of it, and the coming of the ſheriff to 

ave ſeiſin, is not properly a F. ene of the writ, - Cn 


Sher, 158. 


On entry fur diſſeiſin of two acres, hab 2 fi nam was awarded, 
| The ſheriff as to one acre returns habere fect, as to the other 
tarde ; the ſheriff ſhall be amerced for ſuch a return, as being contrary 
and repugnant in itſelf. As on a ca. ſe. againſt two, the ſheriff returns 
as to one, cepi, and as to the other, tarde ; he ſhall be amerced, 


2 Leon. 175. Pl. 


An debt againſt the heir: if the defendant pleads, Nothing de- 
ſcended to him but an houſe in B. upon which judgment is given 
for the plaintiff; /ed guia ignoratur of what value the houſe was, a 

writ iſſues to the ſheriff to inquire of the value, and according to that 
to make execution; and the ſheriff returns, that the heir fold the 
| houſe before the writ came to him. This is not a good return. 19 


Vin. Ar. 180. (G9, pl. 2. 


In an action of debt againſt the executors, the defendant acknoy- 
ledges the action, on which a fer: fac iſſues, the ſheriff may return 
nulla bana, &c. for this ſtands with the judgment, inaſmuch as he 
, confeſſes the action; 3 but not that he has goods. 2 R. Arr. 


459. Pl. 3. 


On habere fac ſeifin Fam, on a judgment inf F. S. it is no good 
return for the ſheriff to return, that J. S. had nothing in the- land, 
nor was tenant. i7 Ed. 3: 66. b. 


The ſheriff on levari returns, that Fe had levied the ie ſum 
(which was 2000 J.) and in debt, he pleads as to 308 J. nil debet, and 
as to the reſt a releaſe from the plaintiff; the plaintiff demurs. Now 
the plea of nil debet is ill, and the ſheriff is eſtopped to plead it; for it 
is. contray to the return. Per cur. Since they have not relied 
upon the eſtoppel, but taken iſſue, that could give * no * 
vantage. Hob. 206. 
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hat ſball excuſe the 'Sheriff for making a bad Return, and 


_ what ſhall not. 
| | 


AE ſheriff returned a reſiſtance habere fac ſeiſinam, and he was 
amerced 20 marks, becauſe he did not take the poſſe comitatus 3 


and an alias awarded. Hil. 19 Ed. 2. Execution 147. 


On a writ of habere fac' ſeiſinam, it is a good return to excuſe the 
ſheriff, that he at all times was ready to deliver ſeiſin, and appointed 
divers times in certain for the party to come to the land to take ſez/m ; 
but none comes for the party to receive it. 2 Rel, Abr. 459, Rot. 


le ought to excuſe himſelf from the time before the day aforeſaid, 
otherwiſe the return is not good; for peradventure he was re- 
queſted before, and would not perform it. 19 Yin. Abr. 182, 

It is no. good return for the ſheriff to ſay, that the party will not 
pay his fees, and therefore that he will not execute the writ. Bro. 
Ar. tit. Retorn de Brief, pl. 10. _ 

co I EO. | | 
The very words of the writ do enjoin the ſheriff to make return 
of it; and if he be not paid his fees where he is allowed to take 


them, he may recover them by action. Compi. Sher. 160. 


If a writ out of the King's Bench be directed to an inferior court, 


which the inferior court is not bound to allow, but may proceed 
notwithſtanding the writ directed to them; yet they ought to make 
a return upon the writ, and in the return to ſhew the cauſe : for the | | 


writs from above ought to be obeyed. 2 Lil. Abr. 583. 


The ſheriff returned a protection on an arreſt, It was ſet aſide by the 


court, in regard the ſheriff can return nothing but on eff inventus, or 
cebi corpus, at his own peril, and it is in his diſcretion to allow er 


diſallow any protection, and the ſheriff was ordered to return his 
writon a pain. 2 Keb. Rep. 687. pl. 72. W 


Ik a man be taken in execution at the ſuit of the King; after- 


wards a ſu per ſedras comes to the ſheriff, by flat. 2 H. 7. fel. 7. he may 


| ; : 5 
1112 „ _ The 


2 


4 


| 


| The ſheriff is to return the capias ad the 14% at the mA ; but if 
the party Kiener him, this is a good excuſe. 3 Bulſi. 96, 97. 


Note. If a writ cannot wala be executed the day on which it i; 
returnable, it Mall not the n day, or at OP time © after. b 
Mad. 159, 


In replevin, if the ſheriff returns, that the defendant claims pro- 
perty, it is a good excuſe, 19 85 Abr. 183. 


The teri of London may return their cuſtom, Dal. 6. 73. 


On an ation: for a bel. it was 8 bh a new trial 
T he reaſon given for it was, that the verdict was ill; inaſmuch 28 
It appears that the jury was not returned by the proper officer. And 
to ſhew this, they ſaid, that the diſringas was returned by J. 6. 
Mil and T. L. Mic, whereas there was no ſuch ſheriff of Londun 
a8 7. L. Mic, but T. L. MiP ; and this was verified by affidavit. 


1 " The court ſaid, Unleſs ſomething "RS appears, this is a Fe 
exception ; for they muſt take it upon what lays before them, that 
T. L. Mic is a different perſon from T. L. Mil, and if it was a 
different perſon that made the return, from the perſon that was ſhe. 
riff, it would certainly be ill; and there is no other way to take 
advantage. of it but this, by moving for a new trial, and making 
affidavit that ſuch a one was ſheriff at the time of the return, who 
appears to bear a different name from him whoſe name is annexed 
-to: the return. Upon which the attorney-general ſaid, that the 


ſheriff 's adding his title of knighthood at all to his ſigning the return 


is ſurpluſage; and therefore his doing it in an improper manner ſhall 
not make ill what was good before. He admitted indeed, that this 
addition was neceſſary in declarations, deeds, Ec. for it is part of the 
deſcription of the perſon, as it was determined in the caſe of the 
-biſhop of Cbeſier; but when a man —— his — thoſe addi. 
tions are always omitted. 


The Chief Juſtice ſaid; That there is no ſuch thing as ſurplu- 
& fas. in the names of perſons ; and therefore, unleſs ſomething elſe 
© appears, they muſt intend that a different perſon made the return than 
- ought to have done it. Then the attorney-general defired time of 


the court, that he might be able to verify, that T. L. Mil did actu - 


ally make the return; and prayed that a rule might be made, upon 
T. L. Mil, one of the ſneriffs of London, to attend and inform the 
court, whether he did not make this return, and that upon his ſo in- 
forming the court, the return might be amended, This proceedingy 
the attorney- general . Was warranted by 9 Rap. 31. 


E | Eo The 
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The court ſaid, that this was a ow point; and An ordered 


it to be ſpoke to again next term. _ Barnard, K. B. 37. Fitzgib. 5. 


pl 1. * | = 


On a venire fat no return was 5 ingorſed;in nor any name of the ſne- 
riff on the back of the writ, nec Foo executio brevis patet in quodam 


panello, & Ce 


ut if 
. 


it i; 


ns Stat. 18 E!. aide inſufficient reviews. j 55 it could not be amend- | 
ed after verdict ; and a new venire fac iſſued. 5 Rep. 41. 

Stat. 8 H. 6. c. 12. extends to 3 ; but yet miſpriſions of clerks 

rial, I are only to be amended, But it extends not to a return by the ſheriff 


h a; where it ould be to a coroner ; * does 18 Eliz. 


G Nor to a return of a venire fac without the name of the ſheriff, 
dm 0. * —_ . | | 


The venire fac ; and other RED Up is directed 2 cecomitibus de 0 
od trbury, and the return is made by one ſheriff only. The court 
| amended this at common law, and not upon the ſtatute of Feefails. 


th 

5 And they ſwore the jury 1 that there was but one ſheriff i in 
he. Canterbury. Sid. 244. 

85 Album breve returned is not amendable. Mo. Rep. Wo” 

ho 

mn Where the Return of the Sheriff 30 be amended, as well after | 
urn Ver dict as before. N 

"all 

yy AVING now treated large] | of the inſufficiency and validity of 
the returns in general, I ſhall conſider how the law is in caſes where 
the tte ſheriff doth not return the writ ; ; or what act, proceſs or appearance, 


di. mall be good before the return, and the penalty on the N for 
| not returning. | 


Where a man is to loſe an b inen if he de nüt appear, he 
iſe WM all appear without the return of the es gratis, by a * in the 
roll. Stat. a „ Int | | 


17 Where a man is to have 2 corporal pain if he does not appear, 
n be may appear without the return of: the ſheriff gratis. Ibidem. 


Ins In treſpaſs : If after the exigent is iNued, the defendant renders hid 
18 himfelf, and had a ſuperſedeas, he may appear by the roll, although 
02 the ſheriff does not return the ae at the day. 38 Ed. 3. 20. b. 


* In a writ of debt, if no original be returned, nor any return 
e ae, yet the defendant may or by the roll. 29 Ed. 3. 19. 


In 
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In a writ of debt, if the ſheriff return the original his, Ee. 
the defendant may appear for fear of a capias. 


t 


The court will diſcharge priſoners on common bas 4 in two NE: | 
They will inflit penalties on ſheriffs for not making deputies, 
and will (whether in office or not) impriſon them for not returning 
of writs by the day, and not leave them to amerciaments, or 1 
gas nuper vicecomit 3 Keb. Rep. 8 12. pl. 14. | 


P<. By —_— 


1 Bulftr. 201, 202. an habeas corpus was directed to the warden 
of the Fl:et, to bring in the body of a priſoner i in his cuſtody ; who 
-sefuſing to make his return, another day was given Bim upon pain 
to return the body. | nc 


IF * ſheriff takes J. 8. upon a latitat or capias, and doth not 
return the writ, an action lies againſt him. 


Ln -- Though a ſheriff be. out of office, yet if it appears, that during 
his being in office he has made a falſe or fraudulent return, or wil- 
Fully refuſed, neglected or delayed the execution or return of a writ, 

will ſend for him into cuſtody, or order an indictment or 
information againſt him, See 2 Show. 87, a ſheriff laid by the heels 

For not returning a 0 85 See Indièiments is again Her fi, Ti 2 


main 1 me] * 


aa a aapiicion, or other real aQion, if the ſheriff returns the tenant 
ſummoned, when in truth he was nor, an action of deceit lies againft 
him, 26 AS. 48. Brownl. 157. 


6 Ina 24 Aion, if the demandant deliver a writ of ſummons to the 
mheriff; and the ſheriff ſummoned the tenant accordingly, and after 
Hoes not return the. ny; an action on the caſe lies againſt him. 
00 SSC 8 | 
If the ſheriff x; e one e. or proclaimed, which is not, 
an action on the caſe lies; but this is not aſſignable for error. Ms. 300. 
1 A Ales on the caſe lies againſt the ſheriff for returning, that he 
| "had delivered to the plaintiff, on inquiſition taken, where he refuſed 
to deliver it, and ſo the return is falſe; though it was objected, 
thar perhaps the poſſeſſion is kept againſt him manu forti, Per an 
That is but mitigation. of damages ; but his return was falſe, and 
2 the action lies. Kol. Abr. 736. 
| 11 we ſheriff return exigent 30 aut 4 e2?, that there were not 1 more 
= - counties, where in truth there was a fifth county, * n ſhall 
8 action on the caſe agaioft him. 9 H. G. be, ö 
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Halt Chief Juſtice ſaid, If a writ comes to a ſheriff, and another 
make a return to it in his name, the ſheriff may come and difavow-it 
the ſame term, but not in a ſubſequent one. 12 Ot. 308. 


ln. 885. 


On writ; to . herif, ! he firſt EE a warrant to a bailiff, who ar- 
reſted the party, and follered him to eſcape, and then ſheriff returned 
Mandavi ballive ; upon affidavit of fact, ſheriff was ordered to attend, 
and agreed action lay againſt ſheriff for a falſe return, as non off i in- 
vent, c. and his amerciaments were eſtreated. 12 Mod. 311. 

| 

11 a ſheriff . the party, and yet returns non oft — ; action 
on the caſe, or treſpaſs for falſe impriſonment lies againſt him; for 
he is a treſpaſſer ab initio. Cro. El. 729. 18 Ed. 4. 18. 


£4 .. 
L 


An action on the caſe iowa again the ſheriff, for that he arreſted 

S. and ſet him at large, ab/que aliqua ſecuritatt inventa for his 
pearance, and at the day returned cepi cor pus, and that the ſaid J. 8. 
did not appear at the day, but hid himſelf ; and that upon an habeas 
arpus awarded, he returned paratum habeo, which was faux, where 
the plaintiff was delayed in his ſuit, Sc. The defendant pleaded, 
that J. S. being arreſted, put him in ſureties for his appearance, J. N. 
and J. D. who are perſons of ſufficient eſtate within the county, 
and were bound to him in 40/7. for appearance of J. S. at the day 
in the writ mentioned, and pleaded the ſtatute of 23 H. 6. c. 10. by 
reaſon whereof he let him at large; and traverſeth, ab/que hoc, that he 
let him at large, W aliqua An. in venta n Ce 4. rn 
L. 024.” | f 


The court held the his and traverſe to by good; * dank is ; by 
the ſtatute compellable to take bail, and it is Jeft to his diſcretion 
what bail to take: and although he had not the body at the day, 
and afterwards at the day of the habeas corpus returned guad paratum 
habeo, when he was at large, that is a contempt to the court, and 
finable; but it is nothing a as to ths | party; nor can he take en 
of i NR. 7 


80 that the law which has been diſputed. is ſettled, that where the 
ſheriff takes bail according to „lat. 23 H. 6. and returns cepi corpus ; 
though the party do not appear at the day, yet the ſheriff. ſhall not 
be charged in an action on the * for a falſe return. Sid. 225 23 


2 Sid. 28. Mb. 390. 


Star. 23 E. 6. is a — 8 of which th 1 ſhall 9 FM 
notice : but if it does not appear to be a return within the ſtatute, 
but at common law, therefore his non-appearance is actiona ble. And 
there is a caſe in Sider n on this point, which is worth n 
1 > laying the action and pleading. 
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An aQion on the caſe was brought for a falfe return, 7, e. 
corpus, and yet he had him not at the day, but ſuffered him N 
eſcape. The defendant demurs to the declaration. Now the action 
is good, becauſe the declaration ſhall be taken to be true upon this 
demurrer. And the ſtatute of 23 H. 6. is in part a private ſtatute, 
and the court will not take notice of it without pleading it. But 
had the defendant plead-d it ſpecially, or had he pleaded not guilty, 
he might have had advantage of this ſtatute, and have ouſted the 
plaintiff of his action. After the ſaid ſtatute the ſheriff cannot 
make a ſpecial return, but cepi corpus or non eff inventus. So that Sid. 
22, 23. as to that point, is good law, for ſuch action lies not properly 
againſt the ſheriff, becauſe „at. 23 Hen. 6. compels him to bail the 
priſoner; and yet the ſheriff bel return a cepi corpus, as formerly, 


Sid. 439. 


Now it is ſaid, that flat. 23 E. 6. c. 10. is a private ſtatute, and 
to have been pleaded. 2 Saund, 154. 


Now that ſtatute is a private law as to ſheriffs bonds; but as to 
extortious fees, it is a 28 ante 2 Keb. Rep. 626, 657. Mad. 


Rep. 33. 


If a ſheriff levy money on a levari facias, upon a recognizance, at 
the ſuit of J. S. and returns the writs ſerved, J. S. may have debt 


' againſt the ſheriff, or againſt the ſheriff's executors, But in this 
| caſe the plaintiff demurred to the defendant's plea, and concluded ill. 


The plea was grounded on a releaſe, and he ſhould have demanded 
judgment, if the defendant ſhould be admitted to plead a releaſe made 
after the ſheriff made his return. Rel. * 518. Brounl. 57. 


Hob. 206. 


An action on the caſe lies againſt a ſheriff who accepts of a return 
of one that is not bailiff, and againſt him that made the return. 


Me. 431. 


An action on the caſe lies int the bailiff of a franchiſe for u a 
negligent execution, or a falſe return. id. 


An ion « on the caſe lies 4 a ſheriff for makitig ba return 
than is returned to him by a liberty or bailiff of a e was 


had retorno brevium. Rol. Rep. 1 19. 


On a fieri fac againſt an adminiſtrator, the ſheriff makes a war- 
rant to the bailiff of a franchiſe. to execute it, and after the bailiff 
is removed, and another bailiff elected; and after the old bailiff re- 
turns in his own name to the ſheriff, that the adminiſtrator had not 

any goods * Oe. Es is falſe and aw the ſheriff makes 
| return 
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return ll. to the court; yet no action on the caſe for this 
faiſe return lies againſt the bailiff. For the return ought to have 


been made. by the new bailiff, and ſo the ſheriff had accepted a return 


from one as it were a mere ſtranger, and ſo void. And he ought to 
jake cognizance of the right miniſters of law; and therefore the old 
bailiff for his falſe return is not n * the es "on: => 


ſheriff, Kol. Abr. 99. 


If the ſheriff return mandavi ballbos fe Ge. qui mh; 2 | 
dedit, Se. If the matter of the return be falſe, no action lies again 
the ſheriff, but only againſt the bailiff; for the ſheriff ought to accept 
the return of the bailiff, and not examine the reality of it, (44. it by 


ſufficient in law. Kol Abr. 98, 29. Gar, El. 512. 


If a venire fac comes to the ſheriff | in a quare impadii, ad the 
ſheriff commanded the bailiff of the city of C. to return the panel, 
who does it accordingly, where he had not any warrant to do it, not 
being  bajliff of a franchiſe, whereby the panel is quaſhed. Thę 
plaintiff for this default in "the ſheriff, and for his damages, al 


have an action on the calp. 38 * 13. 


The theriff upon a * facies at gainſt 7. N. makes a warrant to 
J. §. to execute as his bailiff, 455 he does it; and afterwards the 
ſheriff makes a falſe return, (viz.) that the writ came ary Sc. by | 
which he is a treſpaſſer, 2 Kol. Ar. 552. | „ EE: 


It was the opinion of all the judges, that the ſheriff's ſubmiſſion 
to a fine, is no concluſion to the parties aggrieved, to bring their ac- 
tion for the falſe return of the ſheriff, if it were ſo. T. F. 39. 


On a return on an WIA the ſheri raturns;; that he had appraiſed 
the goods.in  ſpecie to 40 l. and extended ſuch lands, and delivered them 
to the plaintiff, Ubi reuera he never delivered them to the plaintiff, | 
Action of debt lies not in this caſe, but an action on the caſe for 1 it 


is no debt in the hands of the ſheriff Cro. Jag, 566. 


It is not like to Poke s caſe, 1 was; The ſheriff on 4 K. foe 
returned, that he had ſold the goods for fo much money, and delivered 
the money to the plaintiff; and the plaintiff thereupon avgrring that 
he had not the money, maintained an action of debt: for there the 
ſheriff confeſſed by his return, t. that he had ſold the goods, and deli- 
vered the money; but here it is not returned, that he meddled with 


the goods, or the value of than, f 25 eee is not 1 e, to 
ond bim. e Sher. ny : "4; i 


An action for a falſe return 8 10 brought | in the De: * | 
it was, or in Migat: Yew where the record i is. Cre, Tar. 5 532. 1 
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* eſcape at D. in Wales, and the return was non eft inventus, and 
it was tried at Mſiminſier, the falſe return being made at Veſiminſter, 
which is the cauſe of the action. 2 Keb. Rep. 362. pl. 10. 


If a ſheriff on cap? utlegat will not arreſt the party, but return non 

. inventus, an action may be brought againſt him in the count 
where he received the writ, or in Midaleſex, where the record of that 
falſe return is, at election. Hob. 206. Sid. 219. LEE 


I A doubt was, whether an action on the caſe for a falſe return on 
an elegit lies in the county where the return of the exigent was, i. e. in 
: Middleſex, or where the land lies? And the court inclined, that it 
lay moſt properly in Middleſex. Minch 100. 


One brings debt againſt B. ſheriff of the county palatine of Lan- 
.cafler, and ſues him to outlawry on meſne proceſs, and had a capias 
directed to the chamberlain of the county palatine, who made a precept 
.to the coroners of the county, being ſix, to take his body, und have 
bim before the juſtices of the court of Common Bench at Meſiminſter; 
one of the coroners being in ſight of him, and having a fair oppor- 
tunity to arreſt him, does it not, but they all return non eff inventus. 
The plaintiff hereupon brings his action againſt the coroners in 
| Middelſex; and the court inclined, that the action is well brought in 
EF Middleſex; becauſe the plaintiff's damages ariſe here, by not having 
the body here at the day. Dy. 159. 1 | 


; -» "The chamberlain returns to the court the ſame anſwer that the 
- -Eoronetrs return to him, ſo that the falſe return is the cauſe of pre- 
judice, and the other things are but arguments to prove it. And the 
court conceived an action would not lie againſt one coroner, no more 


than againſt one ſheriff of London, York, c. Mod. Rep. 198. 
It was alledged for error, that the declaration was naught. 


1. The bond was made for 2001. dated 29 Auguft, 13 Jac. and 
this was before the bond made; yet being returnable in Mich. term, 
and the latitat upon it after the bond, it is ſufficient to*maintain the 
Ns and the proceſs always bears tete the laſt day of the term 
deore. N 5 | | 


2. The declaration is, the ſheriff's bailiffs arreſt the party, and the 
ſheriff falſely returns non eff inventus. It was alledged for error, that 
the declaration was not good, becauſe he doth not ſhew that the 
bailiffs delivered the bond to the ſheriff, which they had taken for 
his appearance; nor is it ſhewed, that the defendant did not appear; 
id non allocatur, for theſe ſerve but for aggravation of damages, and 
ate ſupplied by the yerdit, Cre. Fac. 561. 1 
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A ſpori fac for debt was delivered to the ſheriffs of M. who exe- 


| We it; after which the ſheriffs were diſcharged of their office, and 


new ones elected. Fe old ſheriffs redeſiver to the party his goods 
taken in execution, and indorſed nulla bona on the writ of fieri fac, 
and deliver it to the new ſheriff fo indorſed. And an action on the 
caſe was brought againſt the old ſheriffs for this falſe return, and 
judgment for the plaintiff, And theſe exceptions were taken, 


- 1. The plaintiff in his declare does not ſay, that the old ſhe- 
riffs did return nulla bona, but 53 y that they did indorſe nulla *, 
which is no return. | 


2. He favs not, they delivered thi writ thus indorſed to be returned, 
i. e. by indenture | | 


2. It appears- not whether any return of the writ were made by 
the old ſheriffs, or the new. Per Gln C. He conceived it to be 
well, and according to the courſe of that kind, for the old ſheriffs to 


make the return, and to deliver the writ over by indenture to the 


new ſheriff; and here was a verdict. And a return is not properly a 


"return till it be filed here; yet it is the return of the ſheriff in the 
county where he is ſheriff; and my it ſeems judgment was reverſed, 


Stile 474. 


An action on the caſe on a falle return of non 72 inventus by the 


ſheriff of Galloway in Treland. It was averted, that the ſheriff at the 


time of the delivery of the capias, had the perſon i in cuſtody at Gal- 
loway, in the city of TOLD * the action is brought in the county 


| of the city. 


0 A capias delivered to the ſheriff ont of the county, he is not 
bound to hold him there. So upon a latitat, which is no warrant 


to the ſheriff to take him, but only in his bailiwick. By the | 


court.— This may be by habeas corpus, or freſh ſuit, and being after 


verdi&, that finds the falſe return, (for the return was non eff in- 


ventus in balliva) and the jury find that he was in ballivg at the re- 
turn of the-writ, the court will preſume bim legally in cuſtody. 3 Ki, 


Rep. 557 pl. 70. Id. 561. pl. 74.1 14. 600. pl. 37- 


The plaintiff declares, he pad proſecu- ed a capias againſt C. who 
was indebted to the plaintiff in 290-7 and delivered it to the ſheriff 
at Newport P. and that the ſheriff poſtea & adtunc & ibidem poturſſet 
arręſlar the ſaid C.; but that the defendant machinans to delay the 
plaintiff, &c. arreflare the ſaid C. & adtunc & ibidem ab/linuit & recuſa- 


vit, and had falſely returned non g inventus, Defendant pleads non culp', 


and verdict for the plaintiff. By the court — After verdict the declaration. 


18 good enough ; and though 22 arreflare, without ſhe wing how, 


0 K — or 


or that the defendant was in view of C. Q poturfſet, denotes à poſſibi. 
lity ; and this is true if he were in the county, and the ſheriff is 
not bound to attend his office in every particular caſe; yet it ſhall 
be intended ſuch matter was given in evidence; by which appeared 
to the jury, that the ſheriff potuiſſet arregtare, and the declaration, 
uod recuſavit, doth imply opportunity: but it was agreed to be a good / 
cauſe of demurrer. T. J. 40. _ WR 1 


In cafe againſt the ſheriff of Oxfordſbire, for a falſe return of 11 
eft inventug to an alias capias dd fatisfaciendum upon a judgment of the 
Common Pleas, recovered by the plaintiff againſt one E. J. for 21 J. 105, 
and upon error brought in the King's Bench, affirmed ; upon which 
the whole ſum amounted to 43 J. upon not guilty pleaded, the cauſe 
was tried before L. C. J. Raymond, at niſi prius in Midaleſex. Mich, 


term, 12 Ged. And it appeared upon the evidence; that the ſheriff's 


bailiFs- upon the firſt capias bad frequent opportunity of taking de- 
fendant; andithat when that return was out; the under-ſheriff deſired 
the plaintiff 's attorney to take out another capras ad ſatisfaciendum, and 
he promiſed to arreſt defendant, but he did not, though he had op- 
portunities to arreſt him upon that writ. And the defendant in this 


| cauſe, upon the trial, attempted in mitigation of damages to prove; 


that the defendant in the original action might yet be taken, but failed 
in that proof, it appearing F. had abſconded; upon which by the 
direction of the C. J. the jury gave the whole 437. debt in damages, 
And the defendant moved for a new trial; firſt, becauſe the Ch. Juſt. 
refuſed to admit the ſheriff's bailiff to be a witneſs upon the trial, to 


prove that he often endeavoured to have arreſted F. on this capias ad 


fatisfaciendum, but could not. But not alloued; for his brothers agreed 
with him, the bailiff was no legal witneſs, becauſe he is intereſted in 


the cauſe, having given ſecurity for his due executing proceſs, and by 


\ 


conſequence, could not be a witneſs in his own cauſe. Then it was 
inſiſted upon by the counſel for the defendant, that the damages 
were exceffive, becauſe the jury had given damages for the whole 
debt; whereas they ſaid, the jury ought to have given only the char- 
ges the plaintiff had been at in the ſuing the capras ad ſatisfaciendum; 
Sa in damages. Sed non allocatur; for upon the circumſtances of 
the caſe, the court thought it very proper the whole debt ſhould be 

given in damages. e | VVV 
Mete: On giving the verdict, the plaintiff entered into a rule by 

conſent; that the ſheriff ſhould have liberty to uſe his name, in order 
to recover the debt againſt J. the ſheriff conſenting to indemnify the 
plaintiff againſt all colts, &r. 2 Raym. 1411. Stra. 6506. 


In an action for a falſe return, the plaintiff declared, that he 


recovered 2064, of A. U. and that the ſheriff of Middleſex di- 


reed bis warrant to the defendant; as high balliff of Vyiminſtir, 


r & Oe Ob GS oo. fl by, Oh © a” 
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en this money which he had recovered of the ſaid 4 U. unde pr 
„ Alexander condictus eff, The defendant returned upon the back 
© the warrant, nulla bona, ultra 1 I. within his bailiwick. For this 
ſalſe return the preſent action was brought. Upon the evidence at 
the trial, this warrant was produced, but there was a blank left for 
be name of A. U. ſo that the warrant required the defendant to levy _ 
this 2001. quas Carolus King * utrſus nobody, unde conuictus et. 


A verdict was however given fo the plaintiff, ſubject to the Opl= 
pion of the court upon this variance, which was argued, was not 
material; as this warrant is, the defendant would have been puniſh= 
able if he had levied this money of L's effects, provided he had. had 
any in his bailiwick ; that the warrant was illegal upon the face of _ 
ir, to require an officer to levy the money upon A. which B. has - 
jecovered, without ſaying that B. has recovered of A. If this was 

ſo, the officer could not be anſwerable for making this return, whe= 

ther the return be true or falſe. For that would be to puniſh an offi- 

ter, when he does not execute a writ, auen if he * nn he 
would be punithablo likewiſe, | - 


On the other fide it was wi * if the name of a ſtranger had 
been filled up in the blank; he did allow the argument would hold, 
but as the warrant now is, it could have no other reaſonable con- 
ſtruction, but that the money was recovered of U. And this caſe 
was reſembled with another that is well known, of a grant being 

m-de between A. and B. of certain lands; habendum to B. and his 

heirs, This grant is clearly good; and yet the lands were not ſaid 
in the premiſes to be granted to B. The Chief Juſtice did allow 
this caſez and in the preſent caſe inclined to think that the wars 
rant was good, and would ſupport the declaration. He ſaid, in the 
preſent caſe, the warrant is not ſet out in hec verba in the declarss 
tion, only the ſubſtance of it; and he thought, this might be taken 
to be the plain ſubſtance and meaning of it. However, the court 
ordered copies to be given them of the warrant, and likewiſe 1 the 
declaration: | Bernard. Keb. K. B. 86 | 


Argued; dit the plaintiff 's evidence had ſupported his decturatidn, | 
That the warrant in the preſent caſe, was ſuch a one as the bailiff 
was juſtifiable in executing, Cro. Jac. 288. relied on. If this wat 
ſo, the ſingle queſtion would be, whether the plaintiff ought not td 
have declared upon the warrant according as the form of the warrant 
was, or whether ſuch a general declaration, as in the preſent caſez 
would be ſufficient. That ſuch a general declaration would be ſufficient, 
and that the evidence does not vary from it, many caſes might be cited, 
One was, where plaintiff declared upon a note, as indorſee to him 
or order. Upon evidence, the note appeared to have been indorſed * 


254 uty ot cnet Sheriff. 


to the plaintiff * without faying to him or order ; and yet it ud 
held, that the evidence maintained the declaration. 


Again, upon oper, a bond aypecied to 1560 been given to R. 
ſoluendum eidem R. B.; and the declaration was of a bond to Richi 
B. yet held to be ſufficient, 11 Mod. 275. pl. 23. So Mich. 
10 Ces. in the caſe of Lord Viſcount Say and Seal, an indenture waz 
produced in evidence between Lord Say and Seal of the firſt part, 
one XK. of the ſecond part; and one J. of the third part; which 
witneſſeth, that for barring an eſtate-tail had granted to K. without 
ſoy ing who had granted, to the intent, that J. ſhould bring a writ of 
entry againſt him. The queſtion there was, whether the name of 
Lord Say and Seal ſhould be ſupplied, and held it might, 10 Mod. 45, 
2 Ventr. 142. where a bill was produced at a trial at bar, witneſſing 
that a certain parcel of land was deviſed to A. and his iſſue; and 
another parcel of lands to B. and his iſſue; and in caſe they died 
without iſſue, then to another. The court ordered their officer in 
that caſe to read it, and he read it without iflue ; and held good. 
Accordingly they ſaid, that in the preſent caſe, the blank in the war- 
rant {hould be ſupplied, or the word verſus rejected, as being inſen- 
fible ; and therefore they hoped, the evidence well ſupported the 
declaration. The court ſaid, that this is a matter of ſome difficult); 
and therefore it was adjourned for farther conſideration, * 4a 


2 Stra. 909. 


N aww A 


On error dic by the ſheriff, on a judgment againſt him on 2 
* of Je Jac', for an ill return of a fiert fac', 2 Saund. 341. 


The plaintiff ſhewed, that the ſheriff returned, that his officers 
Had by his warrant ſeized goods to the value of 160 J. and that they 
were reſcued out of their cuſtody, fo that he could not levy the debt; 

and that the ſaid S. had no other goods whereupon to levy it, and 
then the „ mom ſuggeſt, that the 1601. were not paid to them. 


Defendant demurred. Judgment for the plaintiff And the defendant 
brought error, that ſuch ſcire fac did not lie, but rather debt; and 
alſo that the ſheriff was not chargeable upon a ſcire fac, if he did 
not return, that he had the money in his hands. Sed non allocatur, 
For the plaintiff upon ſuch return, could not ſue out a new execu- 
tion, unleſs for the ſurplus, and there could be no venditioni exponas; 
and therefore the plaintiffs ought to have debt or a ſcire fac', or 
otherwiſe they are without remedy, and that by the ſeizure. the 
ſheriff had property, and might receive the 1 though e out of his 
office. And judgment was athrmed, 


? 


, aan. ee cad os es. woos r aw we 


If a capias iſlues agaioſt 7. 8 ad the merit doch not ke any 
-return- upon the ſaid writ, he is a treſpaſſer ab initio, and falſe im- 
priſonment lies n 2888 . 888 74 


Before 


7 


na 


le 
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| Before: Hat. 13 Edw. fl. 1. c. 19. regularly, for not returning a 
writ, the ſheriff was amerced guouſque, c. but for a falſe return, or 
embeziling the writ, action lay at common law. 2 Inſt. 151. This 
ſtatute prevents the return of a tarde, i i. e. quod breve adeo tarde venii, 


quod preceptum regis exequi non Port. 


It is a queſtion if ation on the caſe lies againſt a ſheriff for not 


returning a cap' utlegat', It ſeems. it does; for the party has loſs by 


not returning the writ, though the queen may amerce him for his 
contempt. Cra. El. 873. | 


Action on the aſe lies ago a ſheriff for not returning a um- 
mons. Leon. 146. 


1 a pic be returned out of an inferior court, to an olicer of the 


court to take J. S. and he took him accordingly, and does not return 
the proceſs, he'is a treſpaſſer ab initio, for as much as he is the officer 
that ought to return it, and he is a N within his Juriſdicgions 
2 Ral. Abr. 563. | | 

17 a capias in proceſs be awarded to the ſheriff, and he makes his 
warrant to a bailiff errant, who is a ſwarn and kaows bailiff within 
the county, to take him, and he does it accordingly ; if the ſheriff 
does not afterwards return this writ, it ſhall make him a treſpaſſer ab 


initio, becauſe he is but the ſheriff's ſervant; and for this he ought 


to be ſubject to the wrong done to the party, as his maſter is. But 
if the bailiff errant, in that caſe, return the body and the warrant to 


the ſheriff, although the ſheriff doth not return the writ, yet he is 


excuſed, And if the ſheriff upon ſuch proceſs make ſpecial bailiffs, 


and they take the party, and the ſheriff doth not return the writ; 


although there is not any default in the bailiffs, yet they are 
treſpaſſers ab in initio; becauſe they are but ſervants to the ſheriff, 
and by his appointment; but this ſeems a ſorry reaſon : and I take 
it Cro, Car. 446, 447- is good law. For tho the ſheriff ought to 


return his writ, otherwiſe his juſtification in falſe impriſonment is 


not good; yet it is not ſo with his ſervant, for he has no means to 
inforce the ſheriff to make return thereof; and if what he does is 
legal, it ſhall not be made 8 to bim by the act or default * 
another, Cro. Car. 440, 447. 


On a capias in proceſs, if the Meriff nates his warrant. to 2 bailiff 
of a franchiſe to execute it, who does it accordingly and makes re- 
turn of the body and warrant to the ſheriff, and the ſheriff after 
does return the writ, yet this ſhall not make the ſheriff a treſpaſſer 
ab initio; becauſe he had done his duty, and, no default is in him, 
and he is the officer of the Kani and 1 of the ſheriff, Compi. 
Her. 176. | 
The 


5 uty of under Sheer. 


The court was — that the ſheriF may not be admitted tg. 
file the return of a writ ; becauſe an ation on the caſe was depending 
againſt him for not returning it; becauſe then the action would 

abate ;z and it was granted, Stile 408. 


256 


In a writ of entry far di ſeiſon the land Hines in the county of H. if 
the plaintiff deliver the writ 4 ſummons to the ſheriff of H. in Lan. 
gon, and after the ſheriff ſummoned the defendant. upon the land, and 
| after doth not return the writ ; for which an action on the caſe i 
brought in London, where the writ was delivered to him; and the 


defendant pleads he did not ſummon him, Sc. upon which they ate 


_t ifſue ; this mr be tried in London, 2 Rol. Abr. . 


On an action on the caſe againſt an \ under-ſheiiff, plaintiff FRO: 

_ whereas the plaintiff had brought a writ of entry againſt: H. G. and | 

delivered it to the under-ſheriff to be executed in farma juris, and 

him two ſhillings for tne executing of it, and that at ſuch a day 

| cauſed the ſaid H. C. to be ſummoned, yet falſo, Sc. he did not 
return the writ of ſummons at the day 'of the return. 1 E. 


275» 397: 


Te; was moved in arreſt of Judgment, for that it is not dere be 
was under-ſheriff, and continued in his office at the'day of the return; 
for other wiſe the action ley not- oor him. But not FOE,” Len, 


# =» 66h 


"Je ſhall be intended that ive ous: in bis office, for bs way 
ander-ſheriff when the writ was delivered to him; and it is alledged, 
that he cauſed ſummons to be made, and did wot return it at the 
day, by which it ſhall be intended that the authority was in him, 
The declaration was, that the ſaid A. (defendant) intendeus & machi- 
nan ipſum querentem in actione ſua predit proſequend” impedire, &c did 
not return the ſummons, but ſaith not, tunc ex vilen under-ſheriff, yet 
it is good; and if the defendant were not erent the am 


Hall es come in of the other ide, : 


— 


+ IF " | ſheriff levies goods, and dies' before fatistction to the Yale 
| tiff, an action of debt will lie againſt his executors. But where the 
ſheriff is chargeable in his life-time for a ſpecial tort or 'misfeazantt, 
there his perſon is only chargeable z 1 25 axe moritur cum Perſona, 


Oro. Car. 539. 


At common law, when the ſheriff wats" A falſe return- n-upon a writ, 
an action might be brought againſt him for this falſity; and in this 
action the ſheriff's return might be traverſed. Fent. Cent. 1. 43 pt 
98. and the reaſon why an averment did not lie- againſt the ms 5 

return at common law is, that he is a x: ſworn officer to whom the lay 


gives credit. 14. 16. 
4 | At 


j 
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On error, l the defendant” was not fant in a precipe gud" 
lat at the church door, according to the fat. 31 Elix, c. 3. and 
ing dy reaſon of the default a grand cape was ITY and the ü e- 
uid turned him ſummoned at the church dove; == 

| By the ET ſhall not have his averment, but his aQion of: 
« if dir nd the ſheriff Cro. Eli. 9, 10, 375. pi. 14, 397. As. 349. 
wy 7) 467. Goldſh. 128. pl. 22. | 


e ig IF. in partition the. ſheriff return, * was there in proper perſon, 

the {WH :nd this return be received, and the writ filed, then the court can- 

ate not examine it; for the return is good, and the party can have no 
arerment againſt the return, nor error. The jury appeared on a 
trial, and the defendent would have challenged the array ore tenus, 

es pecauſe it was returnd by one S. ſheriff two days after he 

nd had received a writ of diſcharge. ; By the court — He cannot chal- 

nd enge it for that cauſe; becauſe it would be a direct averment againſt 

jay WW the record, for it was returned by him as ſheriff, and the return 

ot accepted, Cro. Elia. 369. | | | 6) 

El, | * 

The King's Bench would not ſuffer a e to a ſheriff's s return, 

a becauſe it is falſe. And in the Common Bench it is uſual, and prece- 

he Wh dents ordered to be . 19 Vi in. Ar. 200. pl. 28. in notes. 

n; * | ets 

n, But the difference is. And 1 mall ſhew i in n what caſes one may a aver 

4s en the return of the ſheriff. 


a A man 1 may aver. gain. the return . the ſheriff, if the return | be 
d, Wa matter. collateral. 


n. If the Meng on a na return a reſeous, theee may hs an averment 
2 wyainſt | it. Owen 132. 
id 51 


et An averment may be 2 ied 1 return of the ſheriff, though not 
ic in the ſame action; for a falſe return. Winch. 100. 


| 


If the return of the ſheriff concern my inheritance, I han _ 
1- werment en . 2 Rot. Rep. 54. | 


For a precipe nk reddat, at the ſummons e he may a that 
his name is T. B. and that he was ſummoned. by the name of F. B. 
becauſe other wife be ſhall loſe * land by default. 19 H. 6. 10. I 


11 the ſheriff return a man 3 of felony, * Gay aver. 
wainkt this return, that he came in at the fifth county, and tendered | 
lureties, ane ſo was outlawed ; for this is in caſe of. life and 

; | | Ll member 
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eber. 1 Ed. 3. 24. 5 Fenk. Cent. 122. ot 7. ci oy Thi 
E was e to be law.” +42: Ad. 424. 


% 


On ſeine fac againſt ao tertenants, the Kaden after the rien 
of the ſheriff, pleads, that he is not tenant, The plaintiff de. 
murs, becauſe, as Cro. Eliz. $72. he is eſtopped by the ſheriff's return, 
And in Raſtal's Entries, tertenancy is traverſed as to refeue, And 
Cre. El. $59. it agreed, that waſte is traverſable on the return of the 
ſheriff, Per cur —A general non- tenure by leſſee for years is plea. 
dable; for elfe his poſfeflion would be diſturbed by ejecsment. Cy, 
Fl. 872. Co. Ent. 20, ard 35 4. 0e. 8 859 3 Keb. bays 


* ca pl. 6. EF YT 


125 be . one may plead and aver ageinſt the return of the 
ſheriff, as to a ſcirs facias that there were other tertenants not named, 
for he is not omniſcient, And though the ſheriff return that ſuch are 
tertenants, yet that ſhall not conclude the defendant, but that he may 
< ſay another is tertenant of parcel, who is not warned. But Kol. is 
© expreſs, that non-tenure cannot be pleaded in error againſt the return 
of the oil, Keb. Kep. 55. Cro. Jar: 30. 2 Rad. Rep. 202, 


In a writ of waſte, if the vſſcer return, that the jury had the view; 

yet if the contraty appear by examination at the trial, the return ſhall 
not e er Ray of the ne, 2 Saund. 255. 
A man may not aver contrary. to the ſheriff's return; 3 yet he n may 
ſay, he who had indorſed his name on the back fide of the writ was 
not ſheriff ; becauſe, by the common law, until the ſtatute of Ed. 2. 
e. NO ſheriff or officer uſed to put their names to the returns; and 
this averment, that he that made the return is no true e officer, 1 is not 
taken away by the ſtatute. 2 v. 36. 8 


IF bailiffs of franchiſes that hon returns of lte n 2 Falſere- 


_ - turn, the party ſhall have averment againſt it, as well of too little il 
| ſues as of other things, as well as he ſhall have againſt the ſheriff; ; 
1 all the puniſhment ſhall be dre the NO: 


17 
+ 


"The ſheriff returns a Teſeaus on 2 meſuc proceſs to a writ * * | 


+] lige, and attachment awarded nif/ cauſa, The prothonotaries affirmed, 
th the parties might traye: ſe the return; but the: Was court b 
opinion * . * 1 a en en i 


A. 


„ „„ »A 
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On motion to traverſe a ſheriff's return 1 a "reſcue, denied by 


„ J. who. ſaid he had indeed known it allowed in one caſe; 
but there are many authorities, 3 and ar dg rags ras to the con- 
| * ne 293. ur e e Eh e 44 3219 
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The diſtioQion herein laid down in variety. of books and caſes is, 


* tat on a reſcue of meſne proceſs, the ſheriff may return the reſcue, 
and is ſubject to no action; for that on a meſne proceſs he was 
n WY cot obliged to raiſe the poſſe commitatus, nor would it be convenient ſo 

je. Wto do on the exeention of every meſne proceſs. Cre. Eliz. 868. 

in arch. 1. V. Jo. 201. 3 Buift. 198. Kol. Rep. 389. Ado. 85% 

nd; 2 Lev. 144. .6 Md. 141. Lutw. 130, 131. 24 85 

" If the ſheriff takes a man on an execution, as on a capras ad ſatisfa» 

„5 tend, and he is reſcued. from him before he can bring him to priſon, 

„ though he returns the reſcue, yet this ſhall not excuſe him; for when 


P. judgment is paſſed, and he and his bail do not ſurrender him, nor pay 

WW the condemnation money, and then a capias iſſues, to which there car 

he be no bail, there it is preſumed that the will not be forthcoming, becauſe _ 
d. beither he nor his bail have ſatisfied the judgment, and therefore the 
„ ceriff ought to take the poſſe comitatus; and conſequently it cannot 
ay de a good return, that he took the body, but that it was reſcued; and 
„de party may have an action of eſcape againſt the ſheriff on this 
return; and ihis is provided by fat. 13 Ed. ff. 1. cap. 39. which was 


1 made to prevent ſhetiffs from returning reſcuers to the King's writs. 
5 Cro; Jac. 419. Rol. Rep. 388, 440. 3 Bulft. 1 98. Mo. 852. | 7 
un Gion on the caſe againſt the ſheriff for an eſcape on gie 


ce/s,, the defendant pleaded a reſcue, which on demurter was held 
a good plea, though he did not ſhew that the reſcue was returned. 
Lv. 406. e N 


If one taken on meſne proceſs be once in priſon, the ſheriff cannot 
id: WY return a reſcous, for the law preſumes that he- hath power to keep 
ot hm there. Rol. Rep. 441. 3 Bulft. 198. Cro. Tac, 419. 
If a felon be attaint, and in carrying him to execution he is reſ- 
e- cucd+from the ſheriff, the ſheriff is puniſhable notwithſtanding the 
(. Wi reſcue; for there is judgment given, and the ſheriff ſhould' have 
| (aken ſufficient power with him; and therefore in that caſe the town“ 
ſhip is not finable. H. H. P. C. 602. and it is there ſaid that a reſcue 
5 no excuſe in felony. TE eee en 


„ lt bath been adjudged, that the return of a reſcue by a ſheriff 
of Wh muſt ſhew) the year and day on which it was made, ſuch return be: 


ig in lieu of an indickment. 3 H. 7. 11. . 3. Bro. Abr. tit, 
uus de brief, 97. Flix. A r. tit. Coro. 45. Aitacb. 4. 
; It has been held, that the ſheriff's return of a reſcue on a latitst, 


- WF vithout mentioning the day of the caption, was ſufficient; all the 
Lerks in court afficmivg the precedents to have been (0! Palm. 53. 


e ö | 3 LI The 


| 
| 
| 


; 
q 
[ 
: 


The ſheriff's; return of 2 reſcue, without mentioning the plate 
N it was made, was * pe 10 the . diſcharged, M. 


N pl 585. ; e 


1 On a latitat 3 againſt 7. 8. the herif + SOBRE a reſcous on 
| ſuch a day, but did not mention any place where the reſcous was made 
and adjudged a void return, becauſe it doth not appear that either the 
arreſt or reſcous were within bis juriſdiQion ; but if it had appeared 
to have been done in the county, it ſhould. be intended within his 
| bailiwick though it was within. a liberty in the fame county ; and 
even in ſuch; caſe the reſcous had been lawful ; becauſe the arreſt 

was good, nobody being prejudiced thereby but the lord of the 


3 Telv. _ 


| Where. the return af a reſcous recited chat a latitat was direQed 
io him, &c. and that he made his warrant to his bailiffs, who ar. 
reſted A. and that he was reſcued by J. S. this was held good, though 
ir did not thew the time or ao where the reſcue was made, 2 Ra, 


"Bo. dias. 4 Werk. 8 3 Be of a reſcous, theſs exatutions 7 were 
taken to it; ff, it is ſaid, fect warrani:m meum T. T. and does not 
Hay, that 7. 7. was his bailiff..... Secondly, he does not ſay. for what 
cauſe he made his warrant, and ſo it appears not whether it was law. 
ful or not; and on theſe exceptions it was quaſhed. Stil. Rep, 155, 


An exception was taken to a ſheriff's return of a reſcue, that it 
was not alledged that the party was in cuſtody, it being only by 
implication that he was reſcued out of the bailiff 's cuſtody ; and for 

| this it was guaſhed ſo that it. was not returned who, AAR or 
en the party reſcued himſelf, Sig. 332. Lev. 214. 


q The ſheriff 8 a W e on a "WET bailiff, Viz. that C. and 
ſeven others made an aſſault on the bailiff, gc. and the party ar- 


«reſted cepit & abduxit, when it ought to have been ceperunt et abduze- 


runt; and the court held the return good as to C. but void as to the 
others; and he was admitted to make his fine by nn, we 
was 6s. 84. L, Rep. 2. | 
* A. AI of a ET arreſted. on n meſre we) was returgel nn 
2 5 particularly named, and the return was, that they reſcuſſerunt, 
by without ſaying et quilibet eorum reſcuſſit; and * well enough, it be- 
Ing! in the een Vent. 8 Keb. Rep. 4 36. 85 


wn e e were taken 35 the return that it was foi warrant, 
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4 warrant unleſs. it be under ſeal, and the ſaying, feci warrant dire, 


implies it was ſo. T. Jon. 197. | 


The ſheriff returned a reſcous thus; firfl, non eft inventus 5 halt . 
nes and executto reſidui brevis patet in ſchedula huic brevi anner , and that © 
was of a taking and reſcous ; and the return of the reſcous was quaſhed 
for the repugnancy; per cur,—After non off inventus, all the-reſt is 
idle, and there remains no more for the ſheriff to do. 3 


Note, On the return of a reſcous the ſheriff always concludes, 


that after the reſcous made 22 defendant non e invent, in balliva. 


. ; as 


6 Med. 220. 


The return of a reſcue was, that the party was in cuſtody of three 


of the bailiffs, and that the defendants injultum fecerunt upon one, 
which the ſheriff called ballivos ed 
quaſhed. 5s Mod. 218. 


meos; and for that reaſon it was 


„ cone. r 


It has been a great queſtion, and much debated in variety of caſes, 


whether on a reſcue of a perſon out of the cuſtody of a ſheriff 's 


| bailiff, the ſheriff is to return the reſcue ſecundum veritatem fatti, or 
ſtcundum veritatem in lege, that is, that he was reſcued out of the 
cuſtody of the bailiff, being the truth in fact, or out of his own cuſs 

tody, being the truth in law; the bailiff's cuſtody being in law the 
cuſtody of the ſheriff himſelf; and it ſeems now agreed, that a return 
either way is good; and herein fome books diſtinguiſh between a bai- 
liff of a liberty and a common bailiff, and ſay that the return of a reſeue 


out of the cuſtody of a bailiff of a liberty, ought to be ſo expreſſed, 


4 becauſe he is ſuch a public officer of whom the court takes notice, 
Others diſtinguiſh between an action on the caſe and an indi&ment 


for a reſcous ; for that in the firſt, the plaintiff muſt declare as the 


truth is, viz. that he was reſcued being in the cuſtody of the bailiff, 
dut that in an indictment it muſt be according to the opperation it 
| hath in law. Palm. 532. T. Jon. 197. Cre. Eliz, 780. Lev. 214. 
2 Lev. 28. T. Raym. 161. 4 Mod. 293. 5 Mod. 217. Sid; 332. 


: So 89 e F 
On a motion to quaſh the return of a reſcue, which was, virtute 
brevis mibi directi fect a warrant to J. S. and J. N,. my bailiffs, wha . 


dy virtue thereof ceperunt et , the defendant, et in cufledia 
mea habuerunt, quou/que A. and 1 | 
J S. et J. N. ballivorum meorum; and it was quaſhed. Halt Chief 


3. reſcuſſerunt the defendant ex euftodia 


oſtice, The ſheriff ſhould either have returned, that the defendant _ 


was in his cuſtody, and reſcued out of his cuſtody, or that he was 


* 


in cuſtody of the bailiffs and reſcued out of their cyſtody, either of 
bag L ee Re ROS 


* 


— I * — a ** — „— aha _ _ 
LI * 
1 
0 
% . | 
* 


dich returns had been good. But this return is repugnant, viz; 
that the defendant was in cuſtody of the ſheriff, and reſcued out of the 


\ \. 


cuſtody of the bailiffs. Ld. Raym. 589. 2 Salk. 586. 


4A return of a reſcue, and four exceptions taken to it, 


7 N * n = bs 485 49.43% + obs S : AAS ig . 5 ifs le KS e 
Hi, That it is ſaid the bailiff by virtue of the warrant took the 
defendants, and arreſted them, when by law it is the arreſt of the 


| ſheriff; but it was over ruled. 


5 


in the polleſſion of the bailiff ; but ſaid only, that the bailiff took and 
arreſted them, and being ſo arreſted, and being in my cuſtody, they 
were reſcued out of my cuſtody ; this was heid well per. cur”, for that 


* 


Altes in eyfladia was an offrmance. _ 


= "Third ; Objected, that in the return it is ſaid that P. and A. his 
wife non ſunt inuenti in balliva mea, but do not ſay, quod „ 


ef non ef! invent; and for this cauie the return was quaſhed; tor 
tho” it was urged that this part of the return did not concern the 
party injured, who was the plaintiff, per cur*—We muſt judge upon 
the whole return, and this is an excuſe returned why he did not 
execute this writ; and the excuſe is not compleat, for he might not 
be able to find the wife, and yet might find the huſband, and the 


difference is between an affirmative and a negative in the nature of 
the thing; if you affium of many you affirm of each, but it is the 


* 


contrary in negatives. 
© Fourth; That it is not ſaid vi £9 armis they reſcued, but only vi 


| & armis to the aſſault; and for this I held the return naught, /ilen- 


tibus the reſt of the court. To ſupport the firit reſolution, the cafe of 


* 


the King and A. C. was quoted, which confirmed my opinion alſo as 
to the V & armis, Forte. Rep. 302. 

It ſeems that antienely, when the ſheriff returned a reſcue, the 
patty was admitted to it as to an indictment; but the courſe of late 


has been, not to admit any plea to it, but drive the party to his 
aftion againſt the ſheriff in caſe the return was falſe ; and hence it is 
now ſettled that che return of a reſcue is not traverſable; but yet it 
zath been held, that the ſubmiſſion to the fine doth not conclude the 
party grieved from bringing bis action for the falſe return, if it were 


+ 


Jo. Cre. Elia. 78 1. Dy. 212. T. Fe. 39. Ventr. 224. 2 Ventr. 


175. Comb. 295. Suppl. to Lil. Abr. 33. Barnes 307. 


Phe ſheriff on a capias returned, that he arreſted the defendant 


at S. and would have carried him to the gaol, and A. B. reſcuet 
him. This return was inſufficient, becauſe he did not ſhew at what. 


: place 


- 


3, Not ſaid that the defendants, who were man and wife, were 


S 1 
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the ſafer way to do it upon the return. 
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glace 4. B. made the reſcue; for it ſhould not be intended the place 


where the arreſt was. Bro. Abr. tit. Retorn de brief, pl. 97. 1d: tit. 


Liu. pl. 57. Dy. 6g. ph. 29. Mp. 422. pl. 385. Palm. 5 . 


On a latitat awarded againſt V. the ſheriff returned a reſcous on 
ſuch a day, but mentioned no place where the reſcous was; and ad- 
judged void, becauſe non conflat, whether the arreſt and reſcous were 
within his county and juriſdiction; but if it had appeared to be done in 
the county, though he does nat ſay (infra baltivam meam ) it ſhall be in- 
tended within his bailiwick, though it was within a liberty ig the 
ſame county; and even in ſuch: caſe the reſcous had been unlawful ; 
becauſe the arreſt was good, and no offence, unleſs to the lord of the 
liberty. Yelv. 51, 52. cites 11 H 4. 2. 14 H. 6. Duare impedtit. 
Jenk. 125. Pl. 53. S. P. that the return 1s void; becauſe it cannot be 
traverſed for want of a place, out of which the jury ſhall come. 


The defendant pleads plene e and verdict is ſor the 
plaintiff. This eſtops the ſheriff of the county where the trial was, to 
return nulla bona, for he is concluded by the verdict to make any return 
contrary to it; but the ſheriff of another county ſhall not be ſo con- 
cluded, but the ſheriff of the county where the writ is brought ought. 
to teturn a devaſſavit, and thereupon the plaintiff ſhall have proceſs. 
into another county. 2 Leon. pl. go. Anderſ. 32. c 


And the queſtion further was, if 2 tHfiatum ſhall iſſue into adother 
county, befote the ſheriff of the county where the writ was brought 
had returned a devaſtavit, and not reſolved ; but without doubt it is 


*% * 


The principal caſe was, debt in Londen againſt an executor; 

Plene a uminiſtravit it was found for the plalatiff. The plaintiff aſigned 
the ſame co the Queen, and a ferr e fac iſſued out of the Excbeguer 

againſt the defendant, Cc. into the county of D. and the ſheriff re- 

tarned nulla bong, c. which. was not good, cauſa qua ſupra, thougn 


the debt was well afligned. And upon a canjlat of goods in another 


county, he may well have a ſcire fac into another county. 2 Leon. 
fl. go. Bendl. 23, OF 19 - 4.1", 54 ow OT 


Where executors plead plene adminifirav*, it was found they had 
aſſets, and à fleri fac” iſſued to the ſheriff,” who returned that they had | 
not any thing within the county. Per cur — It is a good return; becauſe 
the jury, it may be, found, aſſets in another county; ſo the verdict ; 


. 
= 


hall not bind the ſheriff, 2 Brawnl. Rep. 116. 


If it appear by the defendant's plea that he has aſſets in his hands, 
and if the ſheriff cannot levy the debt in the defendant's%h „he 
may upon the defendant's own ſhewing (without any damage) return 

4 | 8 | | _ a devaſ- 


| 
| 
| 
| 


= devoftevit | and if judgment be given againſt an executor on de. 
murrer, aud execution awarded, the ſheriff cannot return nulla habet 


Jona teiatoris. But it is a deva/lavit if it be found againſt the execy. + 


tor by verdict. Cro. Eliz. 102. 

A judgment was given de bonis teftatoris, and fieri far iſſues out; 
the ſheriff returns nulla bona; the piaintiff may have a ſpecial 
feeri fac, that the ſheriff ſhall levy the debt of the goods of the dead, 
and þ /ibi con/lare poterit, that the executors have waſted them, then 4 
Bonis propriis; and if the ſheriff makes a falſe return, the party may 
have an action on the caſe. If on the return of nulla. bona, and 2 
quia teſiatum eſt, that they have waſted, a writ of inquiry is awarded 
what goods were waſted ; and it is found that goods ad valentiam of 
the debt were waſted; and upon that ſcire fac to have execution 45 
bonis propriis upon two nichils returned; this is erroneous, and if the 
inquiſition be falſe, the party hath no remedy ; and upon two nicbil 


? 


returned, the defendant ſhall be condemned; yet perhaps he had not 


notice. 5 Co. 32. | ; X 


To that purpoſe is a caſe in Lit. Rep. Judgment was avs 


ainſt the executor, and execution awarded ; and the plaintiff in- 


forms the ſheriff, that the executors have waſted the goods of the 
teſtator ; but the ſheriff would not return a devaſiavit. Hendon ſer- 
jeant moved for a commiſſion to inquire whether the goods were 
waſted; and if it be found, then the ſheriff might return a devaſte- 
vit without peril. But the judges ſaid, they would not adviſe, be- 
cauſe it was a new practice. Lit. Rep. ùꝶ! 8 No 


In Alverth and Peels caſe it was reſolved. There debt was brought 
againſt P. as executor, the plaintiff had judgment to recover de bonis 
teftatoris ; and thereupon a ſcire fac was awarded, and the ſheriff 
returns, quod nulla habuit de bonis tgſiatoris; and the” plaintiff ſur. 


2 miſes, that he had waſted the teſtator's goods, whereupon he 


prayed a ſcire fuc why he ſhould not have execution de.bonis pro- 
priis. Per cur —This writ ſhall not be awarded upon the ſurmiſe of 


the party of a devaſtation, nor in any caſe where the judgment is 


die bonis propriis, unleſs it be on return of the ſheriff, where he returns. 
a devaſiavit, Cro, Eli. 530. | „„ 


I A. recovers againſt B. debt and damages, and after B. died, and 
adminiſtration is granted to C. his wife, who waſtes the goods, and 
after takes D. to buſband, and a fferi fac is awarded de bonis te/ta- 
- foris in the hands of D. and C. and the ſheriff returns nulla bona, &c. 
and upon this, on ſurmiſe that they have waſted the goods, another 
writ was awarded to the ſheriff, /i fibi-conflare poterit per 1 


why 
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taken. And the ſheriff returned; that they had not in their hands 
et | any of the goods of the inteſtate; but that the Feme, being admini- 
u- gtatrix of her firſt huſband, had goods of the value of 100 l. of the 
{aid inteſtate's, and had waſted them duriug her widowhood, and the 
huſband had not waſted any of them. Et / devaſtaverunt, according 

3 to the writ, the jury pray the direction of the court. Per cur'— 
3 This ſpecial return of the ſheriff is good, and by this the huſband is 


r to be charged for the n bf the wife. Cro. Car. boo. . 
x FOILS 

* The ſheriff returns a devaſtavit ( no affets over being in queſtion) 
a on non ff fafum pleaded againſt an adminiſtrator by fferi fac with a 
d ſeire fac'. Per cur — Though it be a falſe return, we cannot help i it, 
4 but it is at the ſheriff 8 peril. 3 Keb. Rep. 530. pl. 20. 5 

, vo 

e oth for fac with 2 fire 2 J 26d aſſets, the ſheriff reti * 

s and the defendant pleaded plene adminiſtrauit. The plaintiff demurred; 

t becauſe the point of the inquiſition is not wens ; and Judgment 
_ 1 plaintiff. | | 


n In debt againſt an w executor, * a recovery by verdict, and judg- 
— ment upon this, and a fieri fac de bonis of the inteſtate; upon which 

e a devaftavit was n an _ iſſues 4 bonis proprits. Mo. 299- 
- 


pl. 4 | 


| Ir Wy recover + -6awif B. oo exteiitien a dais teflaterity i 2 
. bonis propriis, and the ſheriff upon a fferi fac! levies the monies, ind 
after to another Heri, fac to whom directed, returns a devaſtavit; and 
| upon this a ſcire fac is granted againſt B. to ſhew cauſe, &c. B; may 
ö diſcharge himſelf of this devaſtauit by plea, that the ſheriff. levies the | 
] money upon the firſt fort fac. Rol. Abr. 90g. f 


5 An action was brought againſt; a ſheriff for- a falſe ecxilen of a fferi fat. 
| againſt an adminiſtrator, de bans. iutęſlati, and on non cul, verdict for 
a plaintiff; ; and a caſe: was made. for. the opinion. of the court, Vit 
1. 64, n e | 
; The pling, being an adwinilieatac: 5 was ſued by A. and padiog ; 
the ſuit, let judgment go againſt him by B. but did not plead that 
judgment in bar of the action, yet ſold the inteſtate's goods to pay 
J. A. recovered judgment, and ſued a fi. fa. on which the < WE 
levied. part, and a8 to the reſt returned a am. brit 
A e i LG} at 
3 * ſor the plaiatiff, that the ſoffeting judgment by wag was 
no.confeſſion; of aſſeta, and that the ſheriff ought not to have returned 
a devgfavit on the fi. fa. but 2a nulla bana, and that threw gn there 
ought ta have been a feirte Ai atv. en. curiam. E 
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Duty of Under Sheriff. 5 


I. The ſheriff may return a devoflavit on the firſt feri fe. if k. 

| will; *tis at his peril, if falſe, and the inquiry is only for his ſafety, 

| 3 | EE ng ps 3 ö 

| 2. If an executor confeſſes, or ſuffers judgment by his default, 
he admits aflets, and is e/opped to fay the contrary, 


3. That he might have pleaded the firft judgment obtained by 3. 
againſt the action of A. et riens ultra, but having not done it, be 
has confeſſed he has aſſets to anſwer the judgment in this as well 0 
as the firſt action; and if a ſcire fac inguir had been awarded on the il © 
ſaid judgment, and a deva/iavit returned, and non devafiauit pleaded, Wil * 
the adminiſtrator could not have given in evidence the firſt judgment, Ml " 
becauſe he had not pleaded it when he might, ſo no occaſion for an 
inquiry; nor is he injured by the return of devaſlavit on the |. fa, 0 
ſince it could not have been avoided, if there had been an inquiry; if © 


Wy | | | | 15 
4. The adminiſtrator's not pleading the firſt judgment, and au ft 
ultra, when he might, is an admiſſion of aſſets as to the ſecond “ 
judgment, ſo that he- has ſlipped his time, and he is efopped; and “ 
ſo are the jury, and their verdict is void, and the ſheriff ſhall take ad. 0 
vantage of all eſtoppels between the parties; as if an action be brought 
" againſt a feme ſole, and ſhe marries, and judgment is againſt her a 


ſole, and execution thereon, and the ſheriff takes her by that name, 
ſhe is eftopped to ſay the contrary. Salk. 310. pl. 14. 2 Ld. Ran :. 
5589. See Dy. 57, 222. 2 8id. jo. LE 
Tue practice now is more nimble than by the tedious inquifitions, {Ml * 
and that is, by bringing action in the debet & detinet againſt an execy- i © 
tor, ſuggeſting a deva/iavit in his declaration, without any return of a 


— N % ˙ CER Oo 


Tbe ſheriff returns upon inquiſition, that the defendant (admini- 
ſtrator) habuit bona & catalla in manibus ſuis, que fuerunt del inieſa WM © 
tempore mortis ſue ad valentiam debiti & damnorum recovered by the il O 
original judgment; and that the defendant bona & catalla illa ui Ml * 
valenc debit: & damnorum prædict vendidit & elongavit ac in uſum ſuun N 
proprium convertit & diſpoſuit. Defendant at the return of the writ i 4 
comes io, and protelando that he had fully adminiſtred, for plea be ? 
ſaith, non vendidit ſeu elongavit, Wc. et hoc, &c. Plaintiff replies, that 
the defendant veudidit, elongavit, c. and found for the plaintiff, 
Per cur — Tho' this is no apparent iſſue, (but whether devaſiavit u ® 
non) for the defendant might pay debts with his proper monies, and Bi 80 
that he might diſpoſe of the goods to his own uſe; yet it is good 
after verdict. For the writ of ſcire fac' ſuggeſts, that the defendant 
bona & catalla, c. diſpoſuit ea intentione quod dicta executis non fern. 
Saund. 306. And it is the defendant's own fault to take ſuch at 2 
iſſue ; for he might have taken iſſue, that he had not goods of that 5 
value, or that he had paid any ſpecial debt. — © 


- 


— 


TAT. 8 H. 6 c. v2. extends to any recotd, ſpecialty, copy, 
J Oe 2. Parol. 3. Plea. 4. Warrant of attorney. 5. Writ 
rigizal and judicial. 6. Panel. 7. Return. But by it miſpriſion of 
derks are only amendable; but it extends not to an inſufficient trial, 
where the venue is miſtaken, It exends not to a return of a- ſheriff, 
where ic ſhould be by a coroner. Nor to a trial by one not returned 
in the venzre fac. Nor to a return of a venire far without the name 
of the ſheriff. Now theſe miſpriſions are not remedied by 8 H. 6. 
. 12. 32 H. 8. c. 30. nor 18 Eliz. c. 14. (viz.) where the return 
is by the ſheriff, where it ought to be by the coroner; when the 
eriff does not put his name to the return of the jury; when no 
recurn is on the wentre fac; nor when one gives a verdict, who is not 
returned; nor to inſufficient trials, where the venue is. miſtaken, 
8 Co. 156. 33 e 5 / 


Aſier verdif?, judgment ſhall not be arreſted, for that the venice fac, 
hab. corpora, or diſtringas, was awarded to a wrong officer, upon any 
inſufficient ſuggeſtion, or that the venue was in ſome part miſazvarded, or 
105 out of more or fewer places than it ought to be, ſo as ſome one place be 
rigbt named. Or for miſnaming any of the jurors, either in the ſur- 
name, or any addition in any of the writs or returns thereof, ſo as 
conflat. de perſona. Or for a want of return of any of the ſaid writs, 
ſo as a panel be returned and annexed thereunto. Or for that the 


| officer's name is not ſet to the return. Stat. 21 Jac. c. 13. 


No ſtatutes of jeofails extend to appeals or pleas of the crown ; nor 
to actions or informations on penal laws, except in 17 Car. 2, c. 8. 
other than concerning cuſtoms, ſubſidies of tonage and poundage, to 
which it extends not. Stat. 21. Fac. helps not, if the chriſtian 
name of a juror be miſtaken, and the law notwithſtanding. 5 Co. 41, 
42. and Co. Jac. 458. remains as it was, See 2 Vin, Abr. 292. 


But it is amendable by flat. 18 Eliz. as a diſcontinuance of proceſs, 
as Teppet on the Venire, and Teppet on the diſtringas, was amended. So 
Samuel in the venire, and Daniel in the Nomina Furatur. 3 


„ be no venue, it is aided by 1669 x7 Car. 2. after a verdict, 


if the cauſe be tried in the proper county where the action is laid. 
2 Saund. 227. | Th ay | 2 | | 
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By flat. 4 . c. 16. all 4 ſtatutes of jeofazls ſhall be extended to 


Judgments by confeſſion, nil dicit, or non ſum informatus, in any Court 
of record, and no ſuch judgment ſhall be reverſed, nor apy writ of 
inquiry of damages executed thereon, be ſtayed or reverſed, for or 
by reaſon of any imperfection, omiſſion, defect, matter or thins 
Whatſoever, which would have been aided and cured by any of the 


ſaid ſtatutes of jeafails, in caſe a verdict of 12 men had been given 


in the ſaid action or ſuit, ſo as there be an original writ or bill, and 


warrants of attorney fy filed accordiag » to the law as It is now 


| uſed, Oc. 


And whereas great . 90 Geguently happen i in trials, by reaſon 
of the challenges to the arrays of the panels of Jjufors, and to the 


polls, for default of hundredors ; for prevention. whereof, 'tis enacted, 


„ That every venire facias for the trial of any iſſue, in any aQtion 


or ſuit in any of her Majeſty's courts of record at I eftminfter, ſhall 


be awarded of the body of the, proper county where ſuch iſſue it is 


triable. Stat. 24 Geo, 2. c. 18 feat 3. 


But Hat. 4 Ann. does not to extend to appeals; indictments, preſent- 


ments; or to any writs bill, action or information, upon any penal 


N | 


v1 


Vet . act, on all the ſtatu es of jeefails, do extend to all ſuits 
in any of the courts of record at VMeſiminſter, for recovery of any 


debt immediately owing, or any revenue belonging to her Majeſty, 
her heirs or ſucceflors ; and ſhall alſo extend to all courts of record 


in the counties palatine of Lancaſter, Cheſter, Durham, and the prin: 
cipality of Males, and to all other courts of record within this king. 
dom. 

| Jurors to ſerve upon the Tales, ſhall be freeholders or copyholders 
of the county, and returned upon ſome other panel to ſer ve at the 


ſaid aſſizes, and attending | in court, and may be challenged by plain- 
tif or defendant. Demandant or tenant, as if they had been impa- 


nelled upon a venire facias, to wh the iſſue. * 8 S 8 * F 


5. 32. 63. 


By Hat. 4 1 c. 16. ſcct. 8. when a view of meſſusges, lands or 
laces in queſtion, ſhali be thought neceſſary by the court, for the 
urors better underſtanding the evidences that will be given upon the 


4 trials of ſuch iſſues, in every ſuch caſe the reſpective courts in which 


ſuch actions ſhall be depending, may order ſpecial writs of diftrin- 
gas or habeas corpora, to iſſue, By which the MeriF, or ſuch other 


| officer to whom the ſaid writs Mall be directed, ſhall be commanded 


to have ſix out of the firſt twelve of the] Jurors added in ſuch writs, 


or ſome greater number of them at the place in queſtion, ſome con- 


venient time before the triaß, who then and there ſhall have the 
| a N matters 


/ 


Bro 2 
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matters in queſtion ſhewn to them by two perſons in the ſaid writs 
named, to be appointed by the court; and the ſaid ſheriff, or ot 
ficer who is to execute the ſaid. writs, ſhall, by a ſpecial return 
vpon the ſame, certify that the ew bath been had accofding to the 
command of the ſaid writ. | 


53433 = 8 3 


The venire ought to _ abe to the ſheriff four dars before 
the return of it, if the jury dwells forty miles off; and eight days 
if they dwell farther from the place where the trial is to be. ee 

The name of the ſheriff to the diftringas and tales, are of neceſſity, 
and to the return of the habeas corpora, by the ſtatute of York 12 EA 
the 2. c. 5. and theſe are not aided by any of the ſtatutes of jeofail. J. 


ed, 0m 310. Cro. Jac. 188. Fre, Eliz. 482, 509. Re” 


all loſufficient returus are aided by the ſtatute of aal; as upon 
is the return of the venire 2 there wanted theſe words, quilibet jura- 
tor” per Flegics. This is not as if there was no return at all, And 
cur — It is an inſufficient return which i is aided, and it was awarded 
at- to be amended; for the omiſſion of pledges is but matter of form, 
nal and not like where there was 3 want of an original. And ip in 2 Rol. 
Rep. 87. the ſheriff returns a venire fac (viz.)  executio iſtius brevis, 
C.. and the panel of the j jurors is filed to it; but under the names of 
its the } e he omirted to file the Oe 3 Jace 2 Rol. Rep. ny 


ty, In the writ of « venire + fac awarded to the ſheriff of Somerſet, 
Id word (vicecamiti) was omitted; yet he returned the panel, and 12 
n- name was indorſed. Per, cur'—lt is error; but becauſe ape 


g roll it was vic Somerſet, It was amended. . . Car. 595 101 
Venire fac was album 1 (i. e.) no name of the ſheriff v was = 
13 dorſed, It was denied to be amended.  Brownl. 43. 


N- The return of a venire by one ſherif FT, Lond,” is ill, and not 
a- helped by the ſtatute 21 Fac. But A certiorari coronatar FO where 
F there is but one, is well enough. Keb. Kap. 575 hh 70 d 


Pl. 5. Kb. Rep. 900. Pl. 71. 901. Pl. 75. he hos Gl 


0 


A Venire facias was awarded in the time of TY Ebzabith 5 ant 

4 i/tringas with niſi prius in the time of King James, reciting quid 
tringas juratores nuper ſummonit in curia noftra, whereas in truth whe 
had not been any ſummons-in curia of the King,. but. of the, .Qyeen ' 
only, and trial and judgment thereupon ; 3 and it was reverſed. for this 
error; for this 4% Nringas with niſi prius is a ſpecial authority to the 
juſtices, who being juſtices by the ſpecial commiſſion, and not baving 
authority to take any jury but ſuch as was ſummontd. in curia gegis, 
there being. none ſuch, the trial * the jury was erroneous. Cs. 7 
10K 
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| 12 But in the principal caſe, Wuchs ertbr-of 0 zeig ment! in 

urham, ſuch cafe was amended; becauſe the juſtices of Durbam ate 
original judges of the whole record, and had the record before them 
at the time of the trial, and the writ being variant, * be en 


ed there. Cro. Jac. 161. 


= The venire n Heath and T. V and the ſheriff returned 
it to be between Heath and V. 7. This was a miſ- trial, and Judg: | 
ment ſhall not be for the plaintiff, Winch. 73. fe 


Vere fac bears 1 on 2 a Sunday; ; it was amended after trial. 


0 ed. 286. 


A venire fac” bore tefte out of term; and made to accord with the 
roll; and a diſtringas was amended a long time after the trial; z yet 
the roll being good, it was amended. Cro. Nr. 161. | 


Wy, = Q- = 


Fence awarded vicecomitibus, Lond' præcipimus . 5 bi, was amended 
after verdict. So if after the habeas ibi hoc breve, if the nomina erate 
de left out. Cro. Elix. 543. 5 


In the award of a Denire fac ſuper quo We en fuit vicecomiti con, 
r it is error; it . to have been Præceptum ft. 2 Saund. 393, ˖ 


The niſi prius roll i is, that challenge being wks: to the ſherif 
after iſſue, and confeſſed, a venire uc was awarded to the coroner; 
but the roll of niſi privs was, that the venire fac was awarded to the 
meriff. Per cur*—This roll of zii prius being a miſpriſion, and 
which ought to be warranted by the record, ought. to be amended, 


Cre. Fac. 353. Winch. Rep. 73. 


if the viſze be where the King's writ runs not; as in the cingue porti, 
Oc. or in a place where the men are privileged from ſerving on 
Juries. out of that place, as the iſland of Eh, &c. the plaintiff may 
ptay a venire fu“ of the viſne next adjoining; and if the wiſne be in 
Wakes, where the King's writ runs not) the venire fac ſhall be di- 
rected to the ſheriff of the next. Engliſh county, to cauſe the jury to 
come de propinguiore viſne of his county to the viſne in Wales adjoin- 
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If the ſheriff return that 8 are no n of the viſne, or 
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1 3 for the court 1 not be ouſted of the plea. 1 


( 
II the words (qv orum quilibet habeat ) be left out, or Aris or | 
"gu nulla affinitate attingunt; theſe are ee as miele of the | 


Clerks. 


ee fat was in this manner; Jacob”, &c. vicecomiti haun, and 


"ih not of what county, it was amended, Gro, Jac 78. 7 
| enirt 
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hem 
end. 


rned 
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rial. 


fac was quaſhed for favour in the 
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P mire fac” was returnable coram majore & ballivis de Exeter, with- 
out ſaying 7 curia vel hic. It is error, becauſe it may be returned in 
a tavern. Sid. 77. F e 


i — 


If a venire fac be quaſhed for conſanguinity to the ſheriff, a venire 


ſac de novo ſhall be granted to the coroners. 2 Rol. Abr. 720. 


The awarding of a new venire fac to the ſheriff, where the venire 
under-theriff, is not error. Rol. 


Rep. 272. 


A venire fac is to the coroners without any ſuggeſtion at all of 
any challenge to the ſheriff. This is not aided by fat. 21 Jac. c. 1 3. 
nor by the 16 C 17 Car. 2. c. 8. and the court cannot amend this 


direction of proceſs to a wrong officer; nor can the court examine 


the truth without a ſuggeſtion. And judgment was arreſted. 3 Keb. 
Rep. 624. pl. 4+ : 1 — | YET. 1 n | | : 

A Venire awarded to the coroners, and takes to the ſheriff is erro- 
neous. Cre, RA. 5 pt ORR 450% bs. 


If a venire fac” be directed to the coroners, all the coroners ought 
to join in the return; and ſo both the ſheriffs of London” ought 
to join, or elſe the return is not good. Hob. 379. 


Information againſt defendant for a riot in Cbeſler, which is a 
county palatine, and therefore io be tried there; and a ſuggeſtion 
being entered on the roll, that the ſheriff was of affinity with the 
defendant, the Yenire fac iſſued to the other ſheriff only, and a jury 
returned ; and defendant found not guilty, and the record removed 
thither. And moved in arreſt of judgment, that the venire was ill 
directed, for it ought to have been to the coroners. Per cur*— Holt © 
delivering it, the venire is well, and trial good; and ſo adjudged be- 


fore between Sir D. Rich and Sir Thomas Player, where the venire\was 


directed to Sir D. North only, the other being a party. For the 
ſheriff. is the proper officer to whom the return of writs belongs; and 
the law does not commit it to others, without default or partialty 

ſuſpected, and then conſtitutes the coroner; but where there are two 
ſheriffs, and only one of them ſuſpected of partiality, and for: this 
defect is challenged, his companion is as proper a perſon. to ſupply 


that defect as the coroner. But it is ſaid, both ſheriffs make but one 


officer, yet every one of them is a, ſheriff ; the coroners are but one 
officer, Mod. 198. yet if there be two coroners, and one of them be 
challenged, and if four, and three of them be challenged, the wenire 
ſhall go to the other; but if none, it is directed to go to them all; 
ſo venire is not to be directed to the coroners, but on default of ſhe- 


_ tiffs. If ſheriff dies, proceſs does not iſſue till another be made, and 
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| hall not go to the coronets. It is the challenge only makes the 

© coroners or any of them officers ; and N may not the challenge 

as well make the other ſheriff and r a quare impedit again 

g 5 archbiſhop of York, if he be found diſturber, the writ de admit. 

wvenda idonea per fana goes to the archbiſhop of Canterbury ; yet he haz 

not ſoperiority, hut only e Dy. 327. And venire wel 
2 12 v 22. 1 

The ſheriff, ned: not. return tho"; names af all the 24 0 on the aff 

— hab' corpora, or venire fac „nor athx them to the ſaid writs, 


beg . 419. pl. * 


4 2110 it was 2greed per cur”, 2 Rol. Rep. 111. becauſe "EM venire fac 
2 _ and Lell recurned, the V e ſhall be awarded o the 
r 


= a di enger Gent alias ile againſt the j jury, A no other a: PUR 
gas was awarded againſt them before, by which the propoſal of the 
writ is falſe ; yet this is not error, for the venire fac e inſtead 
of a diſtringas. 2 Rol Key. 133. 55 


1 The panel of the hat? corpora was amended upon the ſheriff's oath, 
And where the — Was blanks, mo my venire fac was s well re- 
turned. Cro. Jac. 483. 


A contrary diftringas is by the ſheriff put to the right panel, 101 
tried ; the trial was held good, ſo though no diſtringas had been; 
for as this is, theres is no writ berween the een 3 Bulſtr. 180. 


99121 2 5b 


Upon eee, the eee was teſted the ds after the 
retura of the venire facias, and held not anjchdable.! alt. 92. 


1 21 rea, 268. 2 Raym. 1061. e VERO} 


been ee by the ſheriff or his deputy; or any N offi 
him, but by a clerk of the court; but by general appointment of the 
ſheriff it is well enough, and the ſheriff is anſwerable * it. Lu. 


e 357. * 90. f mm 7. Ramm. 240. 
1 Arey returned by the ther, after his diſcharge, i is not ot good. q. 
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fURIES to inquire, are ne juries at adbzes, or the quitter- 
ſeſſions. So juries returned before Juſtices of peace, to inquite 
df riots, forcible. entries, and juries returned before commiſſioners; af 


% Mewers, coroners, Ec. and inquiſitions taken before * ſheriff; and 
'Tits, all theſe the ſheriff is to ſummon. ; = 
| 7 ASS. mene 
' Formerly, upon every trial in Perm aclidne, the ſheriff was to 
fac return two hundredors at leaſt. GG. Tit. 1355 18. en ee 
the ö 


The law in that reſpect i is now altera) for b y. gat. 1 hs 6. 265 {6 
. and 24 Geo. 2. c. 18. 1 3. it is declared not eee Hue ſtatutes. 


* +, NETS 


If it be conceived an indifferent jury will not be returned in the 


condary of the office, with the book of his freeholders, to have an 
| indifferent one returned. So it was done, becauſe the plaintiff ina 
th, former trial between the parties had feaſted four of the jury that were 
re- returned upon that trial. 2 Vin. Abr. 301. pl. 1. The like was 
bone in Coxe's' caſe, 15 & 16 Car. 2. B. R. becauſe Obxe, who was 
entitled to the reverſion, had forbid rent to be paid by the tenants, 
ind and took on him the defence of the eje2ment brought againſt the te- 
1; nants, was of kindred to the ſheriff and under-ſheriff, and truſtee 
n for them. But in another caſe, 17 Car. 2. B. R. the court, on cer- 
tificate of a judge, that a verdict was given contrary to evidence, 
he would not allow that the ſheriff fhould bring in the book of free- 
© Wholders to the ſecondary for the ill example; but ordered the 
5 ſheriff ſhould return 2 good jury in 1 new eral {3% 194. Rap 
N b f N A Ty a! e e 
h- A le was made, that when the * Aruck a jury, . 6 out of 
de BN the freeholders book, he  ſhauld grove notice ib the attornies of both ſides 
0 Wit be prefent; arid 5f-the one came, and the other did not, he who 
| appeared ſhould: ; according to the ancient courſe,” ſtrike out twelve, 
| and the ma/ler ſhould. ftrike out the ** twelve 6h him that was al- 
6 of, Salk, 405. 2 . To | 


G * 721 
Y Manie. 496 #27 oh 


In _y Laſe the 5 jury mall be Akt + ex 70 wi the ee 
ſhall ſtrixe twelve for him that does not attend. 12 Mod. . 


On motion that the cauſe to be wied at- che bar was of great 
conſequetice, the court made a rule for the r to deere 5 n 
\pon"the Jury. 2 Lil. Aör. 155. 

„aht 2 $5 $1371 WY 10 noa 205 ih 10 5 | 

If by rule f bare the maſter is ordered 93 Tg in Ro it 
be 3 in ſuch rule, that the * forty-el ght, and 

go. | each 
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country, the court on motion will order the ſheriff to attend the ſe- 
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- The juſtices! of the ſe Bons or afſizes for the counties palatine of 
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| DutyofUnver Sherfff 


: aach of the parties ſhall Arike om twelve, the maſter is to ſtrike twenty 


four, and the parties haveno liberty to ftrike out any. Salk. 405. jl., 


When a trial is to be for a thing which concerns the under-ſherif 
there the high-ſheriff ſhall return the jury; if the trial concerns the 
-digh-ſheriff, the under-ſherift ſhall not return the jury, but the co- 


The attorney general moved for leave to amend an i»formatin 


againſt a defendant, wherein the name of a commiſſioner of exciſe wa 


miſtaken; and granted; and that the maſter might ſtrike a jury h 

conſent, which was alſo granted, being only a caſe of miſdemeany, 
Hut not in capital caſes ; for then the priſoner would loſe his challen- 
ges, and it was never afked to replead upon mending the infor- 


mation. 12 od. 224. 


| : 11 there de no kegal exception againſt the hheriff, the court cannot ſlip 
Kim, and order another to ſtrike a ſpecial jury, without conſent of the 
parties, to try an iſſue at the afzes ; but if there is any lawful objec. 


tion againſt him, and it appears to be fo on affidavit made, then 


a ſpecial jury may be ſtruck by the maſter of the office, without 
conſent of the parties. But a ſpecial jury may be granted to try 
Late at bar, without conſent of the parties; but never at the nj 
Prius, unleſs good cauſe ſhewn ; by three juſtices, contra Ch. J. } 
EE... als 

His Majeſty's courts of King's Bench, Common Pleas, and Exchequr 
at M gſiminſter, upon motion made in behalf of his Majeſty, or on the 
motion of any proſecutor or defendant in an indictment or informs- 


tion for any mifdemeanor, or information in the nature of a qu 
. warrants in the King's Bench, or in an information in the Exchequer, 
or on motion of any plaintiff or defendant in any cauſe depending 


in the ſaid courts, are required to order a jury to be ſtruck before 


the proper officer for the trial of any iſſue, in ſuch manner as ſpe- 


cial juries are ufually ſtruck in ſuch courts on trial at bar. Stat 
GE EWA .. ach won ds 
The perſon who ſhall apply for ſuch jury ſhall pay che fees fo 
AKriking it, and ſhall haye no allowance for the lame on taxation of 


$4 #> + 


#4 


.Chefter, Lencafler and Durham, on motion on behalf of his Majeſty, 


or of any profecutor or defendant, in any indictment or information 
for miſdemeanor, or on the motion of any plaintiff or defendait, 
may, in cafe they think fit, order a. jury to be ſtruck before the 
proper officer of each court, in ſuch manner as ſpecial juries = 


SS B» &@ 0 


1 =, > = - 


here; and then every perſon who had cauſe of. . 1 ought t 


Duty of a et Sberik 


TRY aſaally-: ſtruck in the courts 1 Wi zee, 795 trials at bar, 
Stat. 6 Geo. 2. L. 9; hb 2. i Ws 8 


= PILE 


The ſheriff ought not to return privilege to he exempt 8 juries; 
dut he A to ſummon, and ſhall not be liable to an LO wy 


REM $574, 9 82 7 8 SOA i 


| The caſe was, venire e fac was anole to the ſheriff of the city and 
county of Canterbury, to return a Jury here at the bar, and on the 
dftringas the ſheriff returns this tv be an ancient city and county, 
and that the King had granted to them an exemption, not to ſerye- 
in any jury out of their city, except in caſes .of high treaſon ; 
* by expreſs words, that they ſhow. not ſerve coram ſo 32 $a 


87 the court——Fi irſt, the return ts ill; becauſe if it were in "a 
power of the ſheriff to return privilege, he cannot do this upon the 
diftringas or habeas corpora, as he did N becauſe by the recurnin; 
of the, venire, pig. that there are 24 prob; & legales homines, he had 
concluded himſelf, there being alſo bs ledges aN every ſuch. return, 


Secondly, that the ſheriff may not  returg ſa at any time, but 
ought. to keturn them ſummoned, and the parties ought to come 


claim here in i ee, and not the ſheriff for them, 883. yy 
Sid. 293. pl. The court awarded an alias diftringes, | in regard & 
ſheriff cannot vary from the firſt venire returned, but muſt have the 
ſame men, Keb. Rep. 867. pl. and no action lies againſf the ſheri 
505 their 3 of the writ of Fame. meaty: Te 88 ; 


In Rel. Rep. 119. an e on the caſe adj judged to S's 488100 the 
ſheriff, for. returning one of à jury who lived in a 7 which is 
exempt ; and 1 130, 382, 447, 461, 8. action on 
the caſe lies ONE the ſheriff, W a . . of - 


— * 2 
. „ | „ Yo rhe 


The ſherif muſt not return xi ads minus FRI 9 5 ma- 
gs ſuſpeglos, by the ſtatute. 13 Ed. fat. 1. c.. 38, 1 if he do, the 
plaintiff or demandant ſhall recover damages by the ſtatute, if he be 
delayed, and the defendant, if he Joſe his "lapd, * af 75 . Zo 


6 9. gives double damages to the demandant. oy Kants 


| The ſheriff, by ſtatute 13 Ed. Aer. 1. c. 38. muſt net n men 
decrepit, Genes, ultra 70 arnos bamines won in patria tommorantes.;/ this 
ſtatute is a direct prohibition in itſelf, and therefore the party aggrieved 
may have an action on the act againſt the ſheriff, withogt giving inotice 
of. "Ant * N yet the. caſtem: is to ſue outſa writ 
„ e e e eee Had grounded 


* 


= 
— 
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16 Daty of inder Sheriff. © 


grounded e on this ſtatute, that he return them not, and notice bj 
word is good, if notice were A mes 2 In wt. _ 


=» x 


- 


The equity of this ſtatute, and al ſo the reaſon Ae the thing, 
ben plainly ſo far to extend to grand juries, that if it ſhall appear 
that any of the perſons above mentioned be returned on a grand 
jury, the court will eaſily excuſe their non- appearance. But it ſeems 
clear, that any ſuch perſons, being retirned on a grand jury, may 
7 ſerve on. it if BY) think fit. 2 Hawk, 25 Cr. 216, 


Ik 2 juror is öde he's age of Ms or is "TY er 3s nkirefidat 
in the county, he may fue out*a writ of privilege for his diſcharge; 
but if he be returned and appear, he can neither be Challenged by 

the party, nor excuſe himſelf from not ſerving, if there Be not ſuffi. 
cient without him. 2 — Pl. Cr. 4x8. J. 26. 00 
8 Feet of parliament not to be impanelled, nor tenants in ancient 


„ Wnere the demandant or Slant i. delayed of ki ſuit; by ſuch 
' Feturn of the ſheriff, as viagis remotos, he ſhall by the ſtatüte Tecover 
damages againſt bim; or where the defendant, after he has loſt his 


land by the oath of them ſo returned contrary to the form of the 
fatute, and after he doth convict them in an attaint, and ſo is. reſtored, 
he may then have his action on . ertutes for his nel 


Tit. 448... | Fs N . 


W 1 0 Nit x 


Tf one dwell in Mi. Wlfex, at had freehold. in che EROS] of 


York over 407. the ſheriff of Yor# may not fummon Rin ft to Middliſes | 


to try a cauſe at the bar in W: 2 ler for land in 25 
Hat. c. E £3 Ret. op: 08 50 er 


1 14 "7 a * 1 un. f 
121 n rt 3 i S210 257 3 iy 
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* 1 3 Ed. 
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In a writ of right, or any other writ, a baron of the realm may 
excuſe himſelf. 2 open & ws 3 


* 4 2 o 
err *: a * 


* 


Upon 2 trial beteten a peer wal Amboy, 'the e ſheriff muſt return 


4 knight; büt if he do not, and the peer doth not challenge the 
array, but the jury gave verdiat, he he bull n. not have Wantage of this 
: afterwards. | 


We 


A jury was Sedpatelte3. ef the town of. Southampton, and called to 
the bar and made default, and the men of that town ſhewed to the 
court a grant made to the inhabitants of that town, that no return 
Would be made of the men of that town to be of any jury, and 


prayed the allowance of their charter; and the court apponcd them 


0 * charter, and ſo they did, Brownl, 307 5 


ven 


/ 


Duty of Ander Sheri: 


257 
/ 

„On a petifion from the govetnbs and other gentlemen of the Ie 
if IVight to the King in council, ſuggeſting that the inhabitants* 
of that iſland ought to be exempted from ſerving on juries, Sc. in the 


cant of + So uthamp pton, unleſs in matters concerning lands, and things Fe 
lating to "the ſaid iſland, and* this for the better N g the ſaid i and. 


This matter was referred to Sir John Keyling Chief Ede and to 
call to his aſſiſtance Archer J. the .. the laſt aſſize there, who 
cettißed that they had called before them the clerk of the aſſize for 
the county « of Southampton, and others of great experience, who in- 
formed them, that in all former times ſheriffs have been choſen, and 
grand jurymen returned of the inhabitants of the ſaid iſland; 3 
dut that the judges had always been careful, on extraordinary 8. 
caſions of danger from any foreign enemy, to excuſe the appearance 


of thoſe inhabitants, when their attendance was neeeſſary for the 


defence of the place; : and they certified, that they conceived it 
would be a great inconvenience .to the county of Southampton, that 
the inhabitants of ſo large and rich a place as that ifland is, ſhould 
be totally exempted from thoſe duties which are incumbent on the 
inhabitants of that whole county, &c. And after this certificate 
they G no more of the 5 e, 21 Vin. Hr. 209. pl. 8. 


If a man has a charter 1 3 Kin ſhews it to the 
ſheriff, yet he may return him, for the ſheriff is not a judge to 
allow or diſallow his charter, but he muſt ſue out a writ of allow- 
ance of his charter, and deliver the writ to the ſheriff, and ſhew his 
charter to him; and then if the * return him, an b on a 
caſe lies againſt him. 4% 2 


On a i Dorſerſpire trial at the ber, on default of all the jurors but 
three, it appeared, that the ſheriff had, by command of the plaintiff} 
countermanded the ſummons againſt the gree of the defendant, who 
now prayed a trial ; but this being impoſſible, for the court in' ſuek 
caſe will not ſupply the ury with tales de circumſtantibus: but t 
offered to nonſuit the plaigtiff on record, and conceived the defen4 
dant ſhould contribute to the payment of the e "Becaule) they 
ſhould/remain' indifferent J, 2 Sid. 77. 14 Ao 


<3 4 


Return of 4 a; Aringas, for appearance of the defendant in. the 
walt. 9 2 damn. 233. A! | 10 Sad act 


Return . a jury by the bedels of the 2 e 2 Sun, 
. 7a « | * . 5 hs 1 | 


R 


1 
If che werf return dut 101 which” is the Fd indes on adi 

Wingas juratores, the court on prayer of the party cannot cauſe - 
bim to return giemer 5 but only wales A rule, een iſſues be 
3 E | retarned 
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* 3 i 


278 Duty of Amer DheriX. 


1 But by tuiſden * an action on the cafs lies againſt | 
nemme 


The plaintiff ought to bring a writ againſt the ſheriff on aver. 
ment, that he might have levied greater iſſues, and ſo the court 
— OT HOY COD OT OM 
Mete. Before ſtatute 13 Ed. flat. 1. c. 39. the plaintiff could not 
aver againft the return of the ſheriff if he returned too ſmall iſſues, 
for he is but an officer in court, and has no day in court to anſwer 
plaintiff party ; but now by Hat. x Ed, 3. the plaintiff may aver what 
the value of the, iſſues be, rents of the land, corn in the range, hay 


in the barn, all moyeables except riding-furniture, and utenſils of 
the- hoyſe, 1... E 2 15116-2967: wad „ e 
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A io the Return of the grand Inu. 


one to be of the guorum, in open, alter, the,panel re 
by the ſheriff to inquire of the, King ali by addition, or ſubtrc 


q 


It. is very needful for the high-ſheriff to have a book containing 
the names of all the freeholders in his county, and their ſuffici- 
encies, that he may make the panels according to his oath, and 
better know pledges and ſureti e. 

As for iſſues loſt for default of appearance, ſeilicet hy jurors, or 
by. tenant or demandant ; the ſheriff may not levy vill they ſhall be 
* tre ted under the ſeal of the Excheguer, and the fame delivered ty 
him, for without warrant he may not levy the ſame, 27 Ed. e. 7. 


S8 - 8. 
Obbi. 
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Hrentens Proceedings and Miſdemeanors of Sheriffs about and 
* ERS "4 concerning Jurors. + C 2 C d en 6 2. £2 $5 244Þ 4 | 
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„AT R the parties were at iſſue in treſpaſs, and an habeas . 
ies, A fora awarded againſt the jury, the Common Bench (in which 
ver e action depended) awarded a ſuper ſedeas quia improvide, &c. which 


| was delivered to the ſheriff, who notwithſtanding returned the jury, 

and tried the cauſe. This was aſſigned for. error, and, in alle eff 

"0 Wl cratum pleaded, it was adjudged error. For the error aſſigned is a 

1 matter of fact, depending an a matter of record; and then the de- 

35 fendant by pleading in nullo eft erratum had confeſled this, (that is to 

0 fay) that ſuch ſuper ſedeas was awarded and delivered to the ſheriff 

before the trial. Upon which it follows, that after the ſuperſedeas 

. delivered, the hands of the ſheriff are cloſed, that he cannot pro- 

ny ceed to diſtrain the jury, nor to return the writ before the juſ- 

f, tices of aſſize. It is à manifeſt error, if the ſheriff return the 7 
writ of habeas corpora at the aſhzes of niſi prius after ſuperſedeas | 

3 awarded for ftaying the return of the writ; as the proceedings are 

of erroneous in inferior courts after habeas corpus delivered without a 

9 drocedendo. 5 ; Telv. 57. Cro. Fac. 4 3 Pi. age 


It is not neceſſary for the ſheriff to return the panel of the jurors 
. names, but to ſay they are de vicineto of ſuch a place; for ſo it ſhall 
de intended, and the forms of all returns of jurors are ſo. 


5 Ia a writ of error eleven jurors were returned and one ſtranger; 
4 yet becauſe it was the return of the ſheriff, it ſhall not abate. "Rel, 


— 1* 
4 
IS 


n The ftatute of 27 Eliz; c. 6. provides, there ſhall be two hun- 
. dredors in a jury; yet it is never ſeen that the return of the ſheriff 
2 is fo. ' 80 Hlatute of 42 Ed. 3. c. 11. is, that the ſheriff mall 
| arraign the panel in aſſize four days before the aſſize, yet it is never 
8 returned to be ſo done; but ſuch reaſonable things ſhall be inten- 
q fled to be done, unleſs the contrary appear, 2 Sid. 144. =o 
BN A attorney was picked over the bar, for giving directions in 

„ ee . eit 10 return jurors names. - Mo. 882. fl 2237. | 
= jurors (other than ſtrangers upon trials per medietatem linguz 
to be returned for trials of iffues joined in the courts of King's A 
Common Pleas or Exchequer, or before juſtices of affize or 11 i, 
G and Terminer, gaol-delivery or quarter- ſeffions, in any county of 


. 
%. 


a% Duty of Ander Sherlf-- 
England, ſhall have within the county 101. by the year, of freehol4 


or copyhold, or ancient demeſne, or in rents, in fee-fimple, fee- tail, 
or for life; and in every county of Wales, every ſuch juror ſhall 
have 6 J. by the year as aforeſaid; and if any of a leſſer eſtate be 
returned, it ſhall be a good cauſe of challenge, and the party returned 
ſhall be diſcharged upon the ſaid challenge, or upon his own oath, 
And no juryman's iſſues ſhall be ſaved but by order of court, for 
ſome reafonable cauſe proved upon oath; and all iſſues ſhall be duly 
_ eftteated and levied; and the writ of venire facias for impanelling. of 
_ juries in caſes aforeſaid, in England ſhall be after this form: © 


oY _— 
* s } 


Rex, c. præcipimus, c. quod venire fac coram,' &c, duodecim liberes 
& legales hamines de vicineto de A. quor quilibet habeat decem librat' ter- 
re tenementor” del reddituum per annum ad minus, per quos, Oc. et gui 
nec, Nc. And the writs for returning of juries in Wales, ſhalt be in 
the ſame manner, altering only the word decem for ſex ; and the 
fheriff ſhall not return any perſon unlefs he have 10/7. or 61, reſpec- 
tively by the year at leaſt, in the county; upon pain to' forfeit for 
every perſon 51. to their Majeſties. Stat 4 & 5 NM. & M. c. 24. 
W Rb es 


They muft be ſummoned ſix days before the day of their appear- 
Ance, and none fhall take a reward to excuſe a juror's appearance, 
on pain to forfeit 104. to their Majeſties. Stat. 7 W. 3. c. 32. 
5. 48 5 V. C. M. c. 24. J. 16. l 


* This act extends not to cities, boroughs or towns corporate, 
Stat. 7 N. g. e. 32. . 11. NA. % fn. 17. 


Any perſon having land in his owtt tight of the yearly value of 200. 
over and above the reſerved” rent, being held by leaſe for the abſolute 
term of 500 years or more, or for gg years, or any other term deter- 
minable on one or more lives, the name of every ſuch perſon ſhall. be 
Iinferted in the liſts, and in the freeholders - book ; and ſuch leaſe- 
holder may be ſummoned to ſerve on juties as freeholders may. . Stat. 


"From hence it appears, that lands freehold, copybold, ancient demeſne, 
or leaſehold, do render perſons liable to ſerve on juries. And ſome 
have thought that all lands are included under theſe denominations. 
And in Cotes Copybolder, p. 14. it is ſaid, that what land ſoever is 
not copyhold, is freehold. And in Cathy. 41. it is ſaid, that copy- 
hold lands may differ in name, but not in nature; for although copy- 
hold lands may be ſpecially ſo called, becauſe holden by copy. of 
Egutt-roll, and cuſtomary lands, by ſome ſpecial. cuſtom. ;, yet theſ 
Are all held in one general kind, that is by caltoni, and the diver- 
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vertheleſs,. although all copyhold lands are cuſtomary, yet all cuſ- 
ary lands are not copyhold, and conſequently, as ſuch, do not 
qualify a man to ſerve on juries. Of which kind of cuſtomary lands 
not being copyhold, the greater part of the county of Meſtimorland in 
particular doth conſiſt, for which cauſe (and by reaſon of the num: 
ber of perſons being diſqualified by 5 
county are in eompariſon but few. Lo remedy which inconvenienceʒ 
it ſeemeth not unreaſonable, that in the ſtatute limiting the qualifi- 
cation of jurors, amongſt other denominations of tenure, the word 
cuſtomary ſhould be inſerted ; for why ſhould a copyholder of 107: a 
and a cuſtomary tenant of 100 J. a year 


being quakers) the jurors in that 


year be obliged to ſerve, 
be exempted. 


| : 
By flat. 3 Geo. 2. c. 25. ſet, 3. If any ſheriff or officer ſhall. ſums 
mon and return any perſon to ſerve on any jury before the juſtices 
of aflize, niſi prius, or judges of the great ſeſſions. in Males, or of the 
ſeſſions for the counties palatine, whoſe name is not inſerted in the 
duplicates tranſmitted to him by the clerk of the peace; or if any 
clerk of the aſſize, judge's aſſociate, or other officer, ſhall record the 
appearance of any perſon fo ſummoned and returned, who did not 
really appear; then any judge of aſſize, niſi prius, Ec. ſhall, upon 
examination in a ſummary way, ſet ſuch fines upon ſuch ſheriff, 
&c. for every petſon ſo ſummoned and returned, and for every per- 
ſon whoſe appearance ſhall be ſo falſely recorded, as the faid 
ſhall think meet, not exceeding 10 J. nor leſs than 40 3. 


No perſons ſhall be returned as jurors at any affizes or, niſi pri 
&c. who have ſerved within one year before in the county of Rutland, 
or four years in the county of Hor, or within two years in any 
other county, not being a county of a city or town; and if any 
ſheriff ſhall wilfully tranſgreſs therein, any judge of aflize, &c. is re- 
quired, on examination and proof of fuch offence, in a ſummary 
way, to ſet a fine upon ſuch offender, not exceeding 51. Id. ſect. 4. 


By Hat. 4 Geo. 2. c. 7. ſect. 2. No perſon ſhall be teturnedito ſerve 
: Middleſex, who has been returned at niſi proms 
in the ſaid county in the two terms or vacations next preceeding, 
under ſuch penalty upon the ſheriff, 
for any offence againſt the ſaid clauſe. 


By . Every ſheriff, Ag. ſhall regiſter the 
names of ſuch perſons as ſhall be ſummoned and ſerve as jurors at 
any aſſizes, &c. alphabetically, and the times of their ſervices ; and 
every perſon ſo ſummoned and ferving ſhall, upon application t the 

Theriff, &c. have a certificate teſtifying his attendance; which the 
ſheriff, Fc. is to give without fee 
by the ſheriff, &e; to his ſucceſſor. - 


as a juror at niſi prius in 


Sc. as might have been inflict 


; By fat, 3 Ges, 2. 4 25. el 


and the book ſhall 
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Re, the 3 lat. het. 6. No heri#.s or other ee ſhall tale MP 
any reward, to excuſe any perſon from ſerving on juries ; and ng rip 
officer appointed to ſummon juries ſhall ſummon any perſon other 
khan ſuch whoſe name is ſpecified in a mandate ſigned by the ſheriff, | 
&c, and if any ſheriff or tis; ſhall wilfully tranſgreſs in the laid 


Caſes, any judge of afkze, &c. may, on examination and be of an 
EF ſuch offence, in a ſummary way, ſet. a fine on any. perſon loo nding, D : 
not exceeding 10/, Lind 
By the b fat. ſeat. 17. 1 a ſpecial jury Mall be ordered by 
rule of court, in any cauſe ariſing in a county of a city or town, 
the ſheriff ſhall be ordered by fuch rule to bring the books of perſons 
qualified to ſcrve on juries within the ſame, in like manner as the 
_  freeholders book hath been uſually ordered to be brought, in order 
to the ſtriking of juries for trials at . and the jury ſhall * ſtruck 
out of ſuch books. | 
On a motion for a ſpecial jury, in the caſe of the King v. Ma. ; 
dar tney for the murder of the duke of Hamilton, it was held by Per- 
| ter Chief Juſtice, that there cannot be a ſpecial jury in caſes of 
- treaſon. or felony; for the party muſt have the advantage of chal- 
lenging twenty, without cauſe ſhewn. In caſes of ſpecial juries, 
there are 48 brought before the maſter, and he takes 24; ſo there 
cannot be a rule for a good j jury, nor for a ſpecial jury in this caſe 3 
of a trial at bar; for the jury will be the ſame with or without W an. 
ſuch a rule, for they are all good juries in Midadleſex, and fo in all 75 
caſes of jurors at the bar; and if there ſhould be a ſpecial jury, it W - 
would take away the advantage the party has of challenging peremp- W 
torily, but indeed it would not of ſhewing cauſe. 80 no rule was y 
made in this cafe, for fear that the ſheriff in all other caſes, when | 
there is no ſuch rule, ſhould not return a good jury. By court. 21 ji; 
Jin. Abr. 301. Pl. 5. 7 415 edit. p. 9. 4 
By Jr. 3 Geo c. 25. feet. 19. The ſheriffs of London ſhall not return 
= any perſon to try any iſſue 5 in any of his Majeſty's courts of WW , 
e' Bench, Cammen Pleas or Exchequer, or to ſerve on a jury at the bu 
{ſions of Oyer and Terminer, or 2 ions of the peace to be held for m 
the city, who ſhall nut be a houſekeeper within the city, aud have 
lands, &c. or perſonal eſtate to the value of 100 L and the ſame cauſe WF 
alledged by way of challenge, and found, ſhall be admitted as a prin- pl; 
cipabeballefige; and the perſon challenged may be eine on Ho Hl 
* the truth of the matter. 21 
| By the Ge flat. ke. 20. . patented by flat, 6 Gee, 2. c. 37 . The 
1 theriffs or other officers ſhall not return any perſon to ſerve — + jury 8 
| * for the trial of any capital offence, who would not be qualified to ig 


ſerve as a juror in civil cauſes 3 3 and the ſame matter all. be ain 
Cipf 
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ipal challenge , and the perſon fo challenged may be examined on 

oath of the truth of the matter. 5 | | 
By flat. 4 Geo. 2. c. 7. ſed. 3. All leaſcholders upon leaſes where I 

the improved rents ſhall amount to 501. per ann. over and above 

of oround-rents or other reſervations, ſhall be liable to ſerve upon 

85 5 - | | s / F . | 
Furies. | 


ns A challenge to the jurors is two-fold . 


ler FE * 
ck To the Pan | 


{ 


* To the array, is to except againſt all the perſons impanelled, and 
7 as to this, there is a „„ | e 
Principal, 


of Chnhallenge 0 or 


| wy 


E „% 0% ef nc 


found againſt the party that takes it, yet he ſhall have his particular 
challenge to the polls. | | N 31 i 5 


If the ſheriff, or other officer, be of kindred or affinity to the 
plaintiff or defendant, if the alliance continue, it is a good cauſe 
of challenge. Bul/tr. 5, 6, 7, 8. | ER EET i 


It is clearly a good challenge fo the array, that the ſheriff is couſin 
to the wife of the defendant, though the wife is ho party to the actionʒ 
but it muſt be averred that that ſhe was alive, or had iſſue at the 


making of the panel. | | 


LA * = ”'S> A” ed | kan 


The jury may try a challenge for eoſinage of the ſheriff to the 

inet or defendant, and ſometimes the ceroners, or attornies in 3 
court, are Elias. 2 Rol. Rep. 363. 2 H. H. . C. 275. cb. 36. 
21 Vin. Mr. 286. pl. 18. F | = "won 

If the defendant challenge the array, for that the ſheriff is couſin 
to the plaintiff; it is no counterplea of the challenge; that the 7 7 
is alſo couſin to the defendant; but the array Sat] be quaſhed, 
becauſe the defendant firſt took the challenge. 


, LY If 
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Dityor of dur Sheri: 


f any d one or more of the jury be vetürned at the nomination gf 
the party, plaintiff or defendant, the whole array ſhall be quaſhed. 


the 


| "A challenge' was taken to the array, - becauſe the ſheriff was couſin 
to the leſſor in ejectment, and concludes not to the favour; it is a 
principal challenge. And in Nel. Rep. 183. it is adjudged a prin. 
eipal challenge; yet in Rol. Abr. 328, Gue/? and Bridgman, ſays, it i 
not a principal challenge that the leſſor is couſin. But in the lord 


 Brook's caſe it is held a prineipes e Cro. fac. 547. pl. 6. 


A venire fac was nad to the coroners on ſurmiſe, that the 
leſſor in ejedment was a ſervant to the ſheriff. It was doubted, whe. 
ther it was a principal challenge, in I fac. Harbettle's caſe. Co 
ſaid, it was adjudged in 27 El. in Packingtor' s caſe, that it was not 


A principal challenge; but in Spicer's cale it 1s reſolved otherwiſe af 
Co. Jad. 21. Dy. 75 367, | m 
of 
If the challenge be taken for colinage, it pughe to be fliewed coment la: 
couſin; but in ſuch caſe challenge to a Jugvr is not neceſfary. 
If the plaintiff or defeniant have an action of battery or dt ha 
againft the ſheriff, or if the ſheriff have parcel of the land depend- 
ing on the ſame title; or if the ſheriff or his bailiff be either of 
counſel or attorney, or feryant or N of either party, all the th 
Nr ſhall be 995 ed. al 
ty 
850 5 prayer to Eli /ors in trials at bar may be at the ſuit of the de- 
fendant or plaintiff; "uy in ui e at the prayer of the plaintiff 
J. Ni | 1 
7 Confanguinity of affinity are e the principal cauſes ; ; but it is no 
E to 922 _ if all the jurors be of affinity. 
ket + to the array 5 favour, that the ſheriff ; is 3 to the I n 
plaintiff, or was arbitrator for a party; that the ſheriff purchaſed ä 
part of he land in queſtion; that one party is tenant or ſervant | 
to the ſheriff. 2 
tl 


Qy 


n Malice between. the "ſheriff and one vo the parties, is od cauſe of 
challenge, that one of the parties has brought an £ on of delt 

gainſt the ſheriff, &c. but not that the officer has debt e the 
70 for he may demand his debt without malice. 


But this kind of challenge, being 1 no principal challenge, aut be 
ii to he conſcience ; and diſcretion of the triers. = 


8 econdy, 


ö n * my 
4 5 2 2 


* 5 * . * * 8 ZE MET * * * TS * * 2 
184 o 9 17 


Duty of cinder r Ober 


- 


IN of Secondly, challenge to the bell, IT to * W ac jurors; and | 
bed. theſe are of four forts. FRF: 04. | 5 * 
uſin I. Peremptory, without ſhewing any cauſe; 3 and this for treaſon 
is 2 Mi 35. len „„ 4 92 5 5 


rin. 
it iʒ 
lord 


2. Principal challivgs to 1 ay" - fo ealled;; a it 3 
of itſelf, without leaving any thing to the conſcience or diſeretion of 
the triers. Now this is ſuch matter as proves evident favour or en- 
mity in the juror, 2 5 


the 
rhe- And this is, propter e as 1 nobility may be challenged, 
Cal: ¶ or he may challenge himſelf. Propter defectum, as aliens, villains; 


not not having freehold ſufficient; not having two hundredors. Propter 
viſe, Sectum, as jurors of kin or blood to either party; that he has for- 
merly tried the cauſe; counſel, not a commiſſioner for examination 
of witneſſes; fellow- ſervant; for favour 3 1 delictum, as out- 
nin WM lawed, &c. . | 


„Challenge to the poll muſt 25 cauſe preſently. After one 
delt hath taken challenge to the poll, he cannot challenge the array. | 


* of 4. If the plaintiff alledge 4 ein of challenge again the ſerif, 
the 45 proceſs ſhall be directed to the coroners; and if any cauſe againft 
all the coroners, then the court ſhall appoint El Ys.” Sometimes 
two of them that be impanelled, 


i 


ti When any one challenge is made to the polls, tipo t triers ſhall be 
appointed by R | 


no Note. All clogs muſt be tte before the pry are ſworn, 


No challenge ſhall be admitted againſt the triers, een by 
the the court. 


| 
4 


{ed 

int 1 lt may be a challenge to the ES by exception to the ſheriff, | 
| after a tales prayed to him. So after a venire fac* prayed to him, the 
10 the cauſe. of challenge were before the prayer. Hob 235. 

0 Une, a writ of error the rover, was certified, that the challeas 


he was to the ſheriff for coſinage, and after a venire ' fac awarded to the 
coroners; upon the diminution it may not be certified, that the 
challenge of the colinage was after the return of the venire fac; 
becauſe this is contrary to the ons before certified. Rel, Abr. 2 


be 


| - 
WH | 
| 


n 
N 8 


3 _ + That the- ſheriff was quonzdam ſervant to the defendant, Earl of. 
3 Rutland, is no principal challenge; it is paſt and executed. Other. 
wiſe had it been ſo at the time. | IS 


T .o00o ſay, that between the ſheriff or officer that returns the panel , 
and one of the defendants, there was an action of treſpaſs then 2 the 
pending, is a principal challenge. 94755 le 

On the Writ of Habeas Corpus. jab 
A N Habeas * is either ad ſubjiciend', which is granted on the 
criminal fide, or an habeas corpus ad reſpondend, recipiend or the 
aciend granted on the plea fide; for ſo the court of King's Bench dir 

is divided in. the practice of it, (that is to ſay) into criminal cauſes 0 
between the King and the party, and civil cauſes between ſubjeck WW” 

DM 11 
An habeas corpus ad riſpond is, when any one is impriſoned at the for 
fuit of another upon a legal proceſs in the Fleet, or any other priſon 270 

3 except the King's Bench priſon, and a third perſon would ſue that 
= toner in this court (B. R.) and cannot, becauſe he is not in cuſ- | 
dy of the marſhal of this court, there he may have an habeas corpus Ml A. 
= to remove the priſoner out of the priſon where he is, into this court, Wl 
= to anſwer to his action here. 14 Vin. Abr. 210. pl. 1. Thisis WM” 
called an habeas corpus cum cauſa, and does remove the priſoner for bec 
= whom it is granted, and all the cauſes which are then depending * 
=— againſt him; for on an habeas corpus to an inferior court, to remove Wh 
corpus cum cauſa, i. e. the body and cauſe, they ought to return all the | Th 
cauſes that are depending there concerning the party that has the WW!” 
habeas corpus, if any of the cauſes depending be above 5 I. Sul's M | 
# When an habeas corpus is awarded, and bail taken, though they be W 
not filed, yet preſently the priſoner is diſcharged, and his ſureties alſo WW f" 
„ 3. yg EET * 
One was in execution in the Nier, for a debt recovered agalnſt 2 
him in C. B. he being before condemned in the King's Bench for ano- ll 'P 

ther debt, wits by habt roypies eum ramũ removed into the King's Bench. 0 
The court held, ih this caſe he may acknewledge ſutisfüctien fot bor 
both debts in B. R. he being in the cuſtody of the marſhal For both . 
debts. Ir the matfhal ſaffers him to eſcape, he ſhall be eharged fot ff © 
both the debts. Dy. 152, 3767. ns 
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An habeas corpus to remove one” committed for debt from. ane pri- 
© to another, may be granted returnable immediate or indilate, for. 
dais is only an habeas corpus ad recipiend' in the nature of it. 
F An habeas corpus is not 2 record till it be returned and filed, and 
10 den it cannot be amended ; but it may be amended before it js 
filed. | | 15 : | N 


Whatſoever perſon, of by what means ſoever he was committed, 
the concluſion of the return ought to be, Corpus tamen ejus paratum 


laber; yet it cannot always be ſo. Leon 70. 


the An habeas corpus ad ſubjiciend* is always intended to him that hay 
= the body, though ad faciend may be circular, as an habeas corpus was 
Dy directed to the chancellor of Durham, that he may make à precegt 
s the ſheriff, to have the body coram nobis apud Weſtm. The return 
eg Wis that the chancellor iſſued a precept to the ſheriff to return his 
body before him, and that the ſheriff returned paratum habet; and 

tis not ſaid the chancellor had him here, which is all by court 
he ber it ſhould be cus corpus paratum mw in this court. 3 Kab. R. 


* 279. pl. 30. 3 | | 


5 An habeas corpus was directed to the ſteward and marſhal of the 
Marſbalſea, for one H. The marſhal returns, the ſaid H. was come 


pe mitted to his cuſtody by command of Sir F. W. Aut. principal fecrer 
j WH tory of fate, and one of the Queen's privy council. This is inſuffcient, 
„r becauſe the commitment is not ſet down in the return. Then it 


"= vas amended and returned in this manner: By the advice and com- 

mand of the Queen s whole privy council, ſo that we cannot have his body. 
i. This, by the court, is inſufficient a he ought to have concluded, 
e yet I have his body ready. SHES vs 1 9 | "pp 
On a writ of latitat, the ſheriff ml that he had arreſted the 


defendant, and that ſuch a day, and before the return of the latitas, 


[ 
| 


0 n babeas corpus was to bring the body into Chancery, and theret he 


o WM prifoner was diſcharged ; the return is good, for the ſheriff is bound 

so obey the King's writ, and he cannot compel the parties to put in 
ſureties here in B. R. But it was ill done of the Maſter of the Rolls 
to diſcharge him. By the court We have oftentimes: perſons here 
upon habeas corpus, who are alſo arreſted by proceſs out of the Ex- 
cbeguer, or of * Common Pleas; but we will not diſcharge them be- 
fore they have found ſureties for their appearance, and we cannot 
puniſh the ſheriff, for the habeas corpus was firſt returgable before the 
lritat. But becauſe the return was, that he was diſcharged out of aur 
wfedy, which might be intended as to the cauſe in Chancery only, 
and not for the cauſe. here, for he has not alledged that he was com- 
mitted to any other in cuſtody ; the ſheriff was to amend his return. 
Leon 145. pl, 200. 
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A return ge 80 ca Wan 2 the warden of the Flt; was fir 
of the” court of Chancery. It is not good. Kol. Reg. 92 


On an Jabecr corpus, the ſheriff returns, that the juſtices of Peace 
committed the plaintiff. for a fine 'on contempt, for which the court 
awarded him to remain in priſon till payment. Sid. 144. „ 


orc 


. The retutn on habeas corp” was a Horden. Leon 77 I. La 9 oY 


5 


b The return” of an * e ought to "ow written on 
e and not on paper; for the return is to be filed and made 
' a record of court, and all records are to be written on parchment; 
and therefore, after the return is read and filed i in court, it cannot be 
| amended. But in Hob. 113. an habeas corpus was returned without 
Ge lar mam ha Wes ſheriff, and after verdict amended. 


117 is igreed, We return of an Wlan corpus need:2 not be ſo punclul 
| as a plea, becauſe not made by perfons of ſuch learning as pleas 
are; but if yew” be good to a common intent nd ſubſtance, it ö hi 


| enough, .. 
On habeas corpus granted by the King's Bench to the warden of the * 
Fleet, to have here in court the body of D. V. the ſame returnable * 


at a day certain; at which day the warden of the Fleet did refuſe he 
to make his return, and to bring in the body. And the court entered 


à rule to bring in the body of D. W. the next day * pena 200 1 
| und ſo are all r of en and e 5 
Note. If it appear that the commitment is 1 and there is 
cauſe, the court remands the priſoner ; if it is not ; * 
| Where him; if it be doubtful, hey bail him, I 


: The Wr ſuggeſt, that the party will not and his chargs Ml of 
| of return of habeas corpus, ad fuciend & recipiend, which is at the By © 
uit of the party. But contra in habeas corpus, ad faciend & 1 
which is at the ſic of the King, he muſt rain at t his . L. fl. 
| Bop 272. pl. 57· 280. pl. 79. an Mt #6; 


7 


Lf On Sabeas 2 to remove any baer, the ſheriff muſt return I th 


the writ, and the e court will allow his charge be So in the caſe Wi at 
of the fieward of + _ wer Tad WE SY th 
1 co 

: On 88 even the officer ks to bring oh priſoner to th . 


court, and the court ſhall tax charges and compel e if the 
cefficer and priſoner or plaintiff cannot agree, or rer _ hot 1 
made according to Kurer ä 2 7 D $67 TO. 1 " 
OY . 71 4s 130 A 1 i | 
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F 3 i ln : 3 25 8 « 3 b 5 
fre A priſoner was brought up from Oxford gaol by Babeas” gor gab 22 
b. 92, order to be turned over to the King's Bench; Pat , the court refuſed to | 
do it, becauſe the ſheriff was not paid the charges of bringing him 
up, and ſo was remanded. ra, gc. To's 


Nip 10 111 Hr % 
On a motion ' againſt the warden of the Fleet, it was held, that 
if an habeas corpus is brought, he muſt obey it, though the party 
refuſes to pay his fees; for he has a remedy for them. 2 4781 any; 
On a habeas corpus, the gaoler is bound to bringithe-body; though 
he has not the charges tendered him; but he may move the count 
and they will rule that he ſhall have his charges firſt. 2:Show. £72. 


* - — 
— 
_ . 
. « 


— A gaoler at his own charge brought up a priſoner on a habeas 

corpus, and the priſoner refuſing in court to repay the gaoler, he was 

remanded by rule of court, Cumb, 3. 
| | — . | | 2 a * 

t is A gaoler may detain a priſoner after a habeas corpus directed to : 

him for his fees, but not for chamber rent, Sc. Cumb. 109. 


The plaintiff cauſed the defendant to be brought up by habeas 
bi BY bus from S. and now the gaoler moved to be allowed his chars & 
fl for bringing him up ; but the court faid, he ſhould. have agreed with 

; the plaintiff before he brought him. Holt Chief Juſtice bid him to 
ei take his action againſt the plaintiff for his charges. Cumb. 229. 


A p 2 


08 tbe ache: 4. W . 4 
JF a writ of inquiry of damages be. returnable, Oct. Mich. the 
| ſheriff may take the inqueſt, and enquire the damages the da 
of the return; and if he returns it the ſame day, the writ is well 
executed. Cr. El. 468. (bis) pl. 2b. 7 Vin. br. 214+ Pl. 2: 17 Vin. 
Ar. 539. pl. 4. 2 R. Raym. 1449. Lil. Abr. 876.(E.) Me. 403. 
fl. 537. Id. 712. pl. 998. Barnard. K. B. 4. 
On a motion to ſet aſide a writ of enquiry for two irregularities; 
the firſt was, for that the notice for executing it was at ſuch a day 
at eleven o'clack, and it was executed half an hour after eleven, 
though the defendant was not there; whereas by the rules of the 
court, it ought not to have been executed till an hour after the no- 
tice, if both parties are not there ready. The other irregularity was, 
that the plaintiff. gave no evidence to the jury, and yet they have 
given him damages, which he ſaid was always a cauſe for ſetting 
them aſide ; accordingly the court did ſet it aſide. Barnard K. B. 33. 
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.. On oe Lara reac 6 the inqueſt was impanelled the eſvign-dy 
and the jury then hear the evidence ro or three days a f ter, yet thi 


By ell executed. "AF, Vin, Abr. 539. pl. 4·. 


4 


A writ of inquiry was returnable tres Trin. which happened ty 
be on a Sunday, ſo that the ſſoigus were kept on the Monday; the 

rit was returned to haye been executed on the 14th of Fune, which 
was the Monday, i. e. the day after the return. And by the whole 
court, although without doubt a writ may be executed on the day 
of its return, yet if that day be ſuch as it cannot legally be done on, 
you ſhall not do it the next day. 2 Salk. 626. pl. 8. 6 Mad. 148, 
149. 2 Ld. Raym. 1066. Barnard. K. B. 356. 


A writ of inquiry was executed 15 June, which was on a Sunday; 
held naught, and that they might take advantage of it on a writ of 
error, though not aſſigned it for error. Forteſ. Rep. 373. Stra. 


A writ of inquiry directed to the coroners of N. was executed 
buy H. clerk to the coroners, and their known deputy, but only by 
verbal appointment, without deputation under hand and ſeal. from 
the coroners. The court ſeemed inclinable to ſet the inquiry aſide for 
want of a proper authority in H. Pra. Reg. C. P. 451. 2 Barns 
325. Rep. & Caf. of Pratt. C. P. The court ſaid, the verbal ap 
pointment was no authority, but the objection was waived 


_ defendant's having made defence. Held, that a writ of inquiry 
executed before an under-ſherift 's deputy, was improperly executed, 


for a deputy cannot appoint a deputy. 2 Barnes N. C. P. 187. 
Re Ao; CP. Rip: Co: Prat. CP. . 


| An inquiry executed before a deputy appointed by a deputation 


under the ſeal of the ſheriff's office, good; and rule to ſhew cauſe 
why an inquiry, Sc. ſhould not be ſet afide. Diſcharged with coſts, 
2 Barnes 188, Pra#. Reg. C. P. Rep. & Caf. Pract. C. P. 


On a writ of inquiry on a judgment by default, on an afſumpſh, 
(if it be inſiſted on) plaintiff muſt prove his debt; for by the 
judgment plaintiff is to recover, but the quantum is to be inquired 
into by the jury, and if plaintiff is to recover, &c. if plaintiff 
proves nothing, he muſt be content with a penny, or ſome ſuch 
Small matter of damages. 7 Vin. Abr. 315. pl. 6. Ventr. 347. 2 


1 * 
3 : - 


The execution of a writ of inquiry before 14 jurors was hell 
| for it is but an inqueſt of office wheteon no attaint lies. 2 


* * * P 
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14h In this writ, to inquire of . in e the jury cannot 
6d that no treſpaſs i is done. Neither may the | ſheriff make ſuch a2 


turn, but if the jury will find no * the MENORCA make 
ds return accardingly. | Nen ce 


% 


2 In al ſuperior courts, the judge ſends his ponetiit to Pt: ſheriff t io 
ay inquire of damages; but in London, and in all other inferior courts, 
Oy an inqueſt 1 18 ſammoned in court, and the court n * ns 


ion of damages. 3 Salk. 490. . N F136 „ mig 


455 On executing a writ 6f inquiry, * Pt be: * ply 
yroved ; pleading is not a ſufficient admiffion of them. 2 n 


Nates C. P. 193. eld contrary in * B. 2 Stta. W 


If on the eneouSn; a writ of Ar of 3 the Wend 
fuſes to ſwear and examine ſome of the witneſſes produced on eis 
her part, and yet does execute the writ, the court will grant a 
ted New writ to the yurey aggrieved, for the old FO was Hot LE” 


by [ ecuted. 0 591 
* A writ of i inquiry of dis dire ted t * | the bea, — 
ne; Nerecuted by a bailiff of a liberty. Hob. 83. Ace. 2 


by A writ of inquiry of damages varied in the return from the award 
iry n the roll, which was amended and * e to the Wn Ave 
Ws 998. | RATIO N 

A writ of inquiry cannot be quill till it BG 5 round alt filedy'. 
but before the return it may be ſuperſeded, quia erronice.emanavit'y, per 
Hat, 6 Mod. 40. And by him you cannot except againſt a juforg 
ion N a writ of i inquiry. hid. ic oh Br Saree 558. 


| 1 IF, $% LE 
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On Eau 


18 a man recover damages i in 550 on the caſe, againſt J. S. in 
the King's Bench, the ſaid F. S. being in cuffed" mareſe P; yet 
be ſhall not be in execution on this Jud ens althou gh it be 
vithin the year: before prayer of the plaintiff; for the marſhal ma) aſs 
hot take notice of every judgment againſt every priſoner; but pet 
prayer of the plaintiff, a committitur hall be chteied on the roll, A 
then he is in execution, but if the defendant, being taken in execu- ro, 
fion, be broughe in by habeas corpus, and then an entry of the com- 
nititur is made in the book of the office, it is good. 2 Rot.” A. ; 


* # #5 133 Au Fo Tac. 364. 2h 3 Loom: We a * 
| Bok ire 109 8 anne _—_—_ EE 


; | 


2925 
ra man deover in C. B. debt and damages againſt J. 5. Ad: has 


anc 
judgment,{atthibug h that F. S. be a priſoner in the Fleet for othel cot 
cables | (whit: did the priſon of the Common Bench) and the warden ter 
informs the court of it, and the court commands him to retain hin 10 
in execution until ſatisfaction of the judgment; yet he is not in eu. 
eutlon; berauſo he was not brought to the bar by habeas corpus, a . 
viewed; and demanded of the priſonet, if he be the ſame perſon Wi it. 
wh is condemned or not; and it is the office of the court to oppoſe aft 
him. Dy. 13, 14. Cre. Eliz..$0b. pl. 63. Then if the warden 54 
informs the court of Chancery, that J. S. (which f is a prifoner there 
| 61a judgment) is in his ward for certain cauſes, on which the 
court commands the warden to return him in execution,  untilfſ m 
ſatisfaction of the judgment; yet J. 8. is not in execution on thi b 
0 


| "ray becauſe this was not done at the requeſt of the plaintiff 
without his * (has it N * Ne win e der execution. 


Dy. 6g, 306. en Jo Ser Ste E has ts Tort K 
oy 29 Hix ino ff 1 be 
1 Il un debt againſt F. S. if the Fo Beds hs Rr on Pa . and ©* 


committed to the marſhal for default of bail, and after the plaintif 
recovers againſt him, he continuing in priſon; ; yet he ſhall not he 
i execution for this judgment delare: the __ of the n 
10 Vin. Ar. 572. N. KEE | 1-00 


bil, 1 in debt, and outlaw. the 2 Me after Judgment, 
_ andafter within the year, the defendant is taken by cap utlegatun, 
he ſhall. be in execution for the plaintiff before prayer, becauſe the 
- outlawry was at the ſuit of the party. 5 Co. 88. Cro. El. y0b. fl 
N Bu Ae. 566. pl. 772. See Salk, 280. 5 Mod 201. Fitzgib. 265, 
idgm. 7. Mud. 65. Otherwiſe it is, if he be taken in execi- 
tion, after the year, becauſe i in that caſe he may not have any cchig 
aàgainſt him. Cre, Eliz. 467. 5 Mod. 200. But if a man outlay 
the defendant in debt after judgment, and after within the year the 
defendant is taken by cap* utlegatuin, although he be in execution for 
the plaintiff prima facie ; yet he may make election, that it ſhall not 
be an execution for him. Cro. El. 850. 2 6. See 5 Mod. 201, 


| K. 598. ph 827 TRA abs v 


7 Abe 1 by DOR be awarded i in a Fire fac upon 2 judgment 
1 „ ang the defendgnt- four years after was in the Fleet for other 
we - and b y habeas" corpus he was brought up to the Common Bent), 
6k ng 147 by the court, if he were the perſon who was con- 
1 0 ut t ſupra, . and he grants it, he ſhall, be committed in execur 


tion af the Prayer of the plaintiff as it K e it be after the © 
Weis e 

A and dye r 07 ates ; 

A. recover a8ainß B. by adobe in cle Bu 5 Bed, and on 


IN qhis B. renders himſelf to _ ang F fter | ng a writ of * 


- | J 7 . 
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and bad a fuperſedeas ; yet after upon prayer of the plaintiff, the" 
court. may commit him in execution, although that the record be | 
removed ; foraſmuch as he had not found bail on his writ of error. 
ET! on 
Upon recovery the ſheriff may break open an houſe, and deliver | 
it to the plaintiff; for the writ ſays, fac ſeiſinam or poſſeſfronem. And: 
after judgment, it is not the houſe of the defendant in right. 4 
IA , 
: On a capias ad atisfaciend', the ſheriff may not break open any | 
man's houſe to make execution; but in all caſes, when the door 

is open, he may enter to make execution of body or goods. 4 


3 


In all caſes where the King is party, ſo in Hue and Cry, if no door 
be open, the ſheriff may break open the houſe to take him, or to do 
execution or other proceſs; as upon a cap. utlegat, or upon contempt: 
but he ought firſt to ſignify the cauſe of his coming, and requeſt 
the owners to open the door, but not to break open any man's houſe 
by night... 4 Back. Abr. 454. lv. . 5 Co. 91. Cro. El. gos. 
4 Leon. 41. pl. 111. Cro. El. gog. 14 Vin. Abr. 316. Cr. EI. 


742. pl. 17. "Nt 


un On a fieri fac, or extend; fac', the ſheriff may not enter into the* _ 
the bouſe of any, the door being ſhut, nor draw a latch, no not after a 

. MF requeſt and denial ; yet though the ſheriff be a treſpaſſer in breaking 

205, open the houſe by feri fac, the execution is good. 4 Bac. Abr. 454. 


78S 


all The houſe: of any one is not privileged but for himſelf and his 

tl family, and his own proper goods, not to protect any who the. 
the there, or the goods of another conveyed there; and in ſuch caſe” 
ber after requeſt, the ſheriff may break open the door. See Ff. Cr. 
not Law 319. 14 Vin. Abr. 310. 19 Vin. Abr. 432. 4 Bac. Abr. 455. 


The ſheriff, &c. under colour of a latitat and an outlawry, made a 
| violent entry with drawn ſwords, &c. where the outward door was 
nent WWF open, and no oppoſition made, broke open the chamber door, arreſted 
ther the defendant, took appearance upon the latitat, and 4 s. for ſuing 
ach out a ſuper ſedeas upon the outlawry, and ſo diſcharged him; and the 
on- ſheriff. was-fined 200 J. for the unneceſſary terror and outrage, and 
cu: for not ſignifying that he was ſheriff, that the door might have been 
the opened without violence, but eſpecially for diſcharging the plaintiff 

upon the cap* utlegat. Hob. 263, 264. N 


On a\feri fac}, a barn which ſtands in the field may be broken 
by the ſheriff, becauſe it is not part of the dwelling-houſe, and there 
gel 5 needs 


| execution by 


needs no * Ar had the barn bein adjoining, and parcel of 
the awe: Sid. 186. 2 11. 4 146. Lab. han 6 698. pl. 22. 


But "RAY 2 wee cannot break open a EE Tels to wake 
; yet when the door is open that he enters, 
then he may and urge to break open the door of an entry or cham. 
ber which is locked, or break open any cheſt which is locked and 
take the goods, and if he do not, an action on the caſe lies againſt 
him. Brownl. Rep. 50. 


_ Sen. 17 327. 


«Where the execution is „ lawfully 8 Ace this ſheriff or his 


officers may break the houſe to make execution ; otherwiſe when it 
is not lawfully begun. 


open the doors of his houſe, and takes him again, the party ſhall 


never take an ar this his own 9 eſcape. 4 Bac. Abr, 


596. 


e of: TE under-ſheriffs bailiffs entered into the houſe, 
the door being open, to make execution of the goods, and the 


plaintiff ſhuts the door upon the bailiffs, and impriſoned them for 


two hours ; the ſheriff may break open the houſe to reſcue his bailiffs, 
* 558. See 19 Vin. e een IG 96 Wy 3g 


with-ſword drawn, the door being half pen” on n proceſs. 


1 a bankrupt convey his goods to bis neighbour's houſe, the 
commilioner*s ſerjeant may not, but the ſheritf may break open the 
| houſe, beeauſe he is a ſworn officer ets the King 8. Goodwin's 


AI again entre, 6 . 


On a commiſfon of rebellion out of 3 the ſheriff may 


A break open the houſe to apprehend the party therein, whether in 
ye own or another” 8 houſe. Cromp. fo. * 


” Te ſheriff may 6 the poſſe comitatus to do execution, per lat. 
. 2. cap. 39. and he may take it pi vel ante querimoniam, but he 
muſt take it after reſiſtance, and not before; for . debet m_ 


i miuiam nan precedere. 2. Inſt. 445. 


But ſuppoſe the ſheriff cannot do. execution by the poſh comitaius, 
then ſays the book, Keb. Rep. pl, 91, 112 pl. 22. he ought to ac- 
quaint the deputy-licutenants of the county, and if they 


l 


"4 


| 2 Show. Rep, 87. pl. {a ; "$506 Aor, 


Tf one be arreſted by the ſheriff, and he 
s to his own houſe, and the ſheriff pufſues him and breaks 


- The tariff was fined for bike open an houſe, and ruſhing j in 


aſſiſt not | 
* * * the * and council, and yet the lherif ſhall not 


Dups of Under Shertf. 29s a 


a amerced, if he return he cannot do execution; hut in Godb. 29. 
a reſiſtance of execution, the council - table refuſed to meddle 
in nit becauſe the court of King's Bench ought to ſee their own judg= 
ment executed. And a writ was prayed to the high- ſheriff with a - 
ſpecial rule, that the high-ſheriff ſhould execute it himſelf, which 
the court granted, and a tipſtaff to fetch the under-ſheriff up to return 
his writ, which is better than an attachment which 1 is returnable by Ho 


itſelf, Goulſb. 79. pl. 14. | 


And it ſeems the ſheriff is bound to do and make executions at 
his peril, and to that end may take the poſſe comitatus, a 


If recognizance of bail be taken by a judge of the Co Pleas 
at Serjeants Inn in London, upon an original brou ght in London, an 
he certifies this into the court of Common Pleas, and it is there inrol- 
led, but it appears on record, that it was taken as before; a So fac 
may be awarded upon this recognizance to the ſheriff of Lend 
where the capias was, for there was the commencement of it, and 
alſo the ſcire fac may be awarded to the ſheriff of Middleſex where 
the recognizance was inrolled. 19 tvs Abr. 281. pl. 5. 


Wet. 2. c. 18. ſays, Vic. ei liberet medietat per 8 at : 
(viz, ) per inguiſition, and the ſheriff is ſworn, and a ſerjeant at mace. 
is not ſworn to take a jury; yet the ſtatute extends to every other 
immediate officer to any of the King's court of record, and fo a 
ſerjeant may execute this, and a fferi fac alſo, and this ſtatute couples 
an elegit with a fieri fac, and limits both to be executed by the ſhe.- 
riff, or his officer, but in waſte and rediſſeiſin, the we N 
it in perſon. 4 Co. 65, . | RY YEN 
| 
If 2 man recover damages in action of waſte in one county, 6 
writ to levy them ſhall iſſue to the ſheriff of the ſame county 
where the action was firſt brought, and not to any other; but if the 
ſheriff return he had nothing, he ſhall have execution by re Es 
into any « other 1 where the N will. 


It lies againſt ſuch perſons a gainſt whom a capias does lie i in ls" 
commencement of a ſuit, as debt, account, action on the caſe; treſ- 
paſs Fi & armis, annuity and covenant but it lies not for a re- 
covery of 9 in 4 real action. : 


za. — * 
" , * * 4 - 1 — 


One being i in execution by. ca. 75 which is ee no thi ex- 
ecution can be ſued againſt him, bis lands and goods, 21 1 5 c. 24. 
but it is Otherwiſe after his death. 


A api is to have the body of ſuch a one "APY a day, and * 
ſheriff brings the body, or returns the writ before the day, it is $f 


good. Winch, 7. | | 
| S z Tf 


8 F * C SS. - 4 de a q © 25 * 7 * * wy * * 7 * wo A 0 l TE ; BP Y 8 8 4 * p 
, f l hy e : * , . ERS < EW LE adds i hu FT I POE * o OR 
"A 7 1 1 . X % . EW we. ö L - a. | brit bs *. alas. & 
” 4 ; 2 "> ON r „ 
1. W 28, ” : 
2 oe CS oe nan, 2 3 tes 
1 5 9 ny , Ss nfs E 7 . ww Oy Ot U 
? Þ+ 45 2 * a FM Eo OS 4 $1 ay $4 . "4 1 * » — 
2 ENG ff : x 
7 * * * o £ * 
j N 1 


Ik one bedelivered in execution by the King's writ, he is preſent I . 
in execution and in cuſtody, without laying hands on him to are * 
The ſheriff is to be excuſed for taking one by a falſe name n 
execution; and if the judges admit this falſe name, yet the Judi. 5 
Cial writ ought to be examined by the ſheriff. Lane Rep. 49, 52. C 
; pa 


One in execution. may not be diſcharged by habeas corpus or writ 
of privilege, he ſhall not be ſer at large. Sid. 289. Id. go. 


The ſheriff may execute proceſs of execution againſt one attaint "4 
of felony and in cuſtody, if he pleaſe; and if the felony be pardoned fa 
or the attainder reverſed, he ſhall be in execution. II Vin. Abr. 23, 
. See Feſt. Cr. Law 62. Salk. 500. 7 Mod. 153. 2 R. Ray, Ml mi 
ZW n 4 


If a man recovered debt againſt B. and levy part of the debt 23 
by fer? fac, which is returned; yet he may take the body of B. by 
a cap” ad ſatisfac' for the reſidue. Hob. 58. Lev. 92. 2 R. Rayn. 
—SA „ _ 5 . 8 
Though the King's debtor be in execution by his- body or his 
land, yet the ſubject may take him in execution by his body; for | 
the ſtatute of 15 Ed. 3. 13. is to be intended of execution of lands exe 
and goods, and not of the body, which is tout à tout. Hob. 160. 


| The ſheriffs of Brifo! took the plaintiff by a cap? ad /atisfac, auI hir 
_ detained him in priſon until the party defendant, and now plaintiff, Wl 22 
paid the money to the ſheriff. Per cur — This was contrary to his 


Watrant, which is, ita quod habeas denarios curia; and becauſe he | 
did not fo, he is chargeable to him that was in execution. Heil. 122. bat 
A capias ad ſatisfac was returnable guinden mart', and that writ 1 


was returned album breve, and a teſtatum thereupon, and the defen- 
dant taken by it. The ze/tatum iſſued out accordingly, becauſe the for 
' capias was not returned. And the court. See a ſuper ſedeai. 
Brownl. 40. 5 . 199 


Debt on judgment in B. R. the defendant confeſſes the judgment, 10 
and execution above a year; aud not being able to find the plaintif, Wl 
he paid the money to the marſhal, plaintiff replies, he did not 
abſent voluntarily; and the defendant demurs. Judgment for the 7 
. plaintiff. The ſheriff on cap cannot receive the money as on fieri fa. 05 
nor is the party remedileſs, for he may pay his money into court. 15 
Leon. 140. And have an audits querela; but the plaintiff were y 
' remedileſs ſhould the gaoler be infolvent, «© 


„ AC NY TOES 
a Ne and nd 


Dirty of Under aperif, 


[Defendant'on tndiQment and conviction of a diſorderly 3 
tommitted to the marſhal for payment of à fine, but before Aust 
impriſonment the fine was paid to the marſhal; yet reſolved, this is 


no proper payment, and the party was forced to pay it over again. 


per Jonen—It is doubtful whether voluntary payment to the ſheriff 

ar fac before execution of his goods, be pleadable 1 in diſcharge 
adi. (but that is adjudged it is ſo,) much leſs on a cap which is ad ſariſ- 
2, friend the party in court, and he is committed quouſgue ſatisfaciat 
ſarti, not the ſheriff. 3 Keb. Rep. 788. pl. 43. 


If the iſſue be, whether the ſheriff took J. F. and kept him in 
priſon under his cuſtody in execution by force of a capias ad ſat- 

int faciend” ; ; and the jury found he took him by force of an alias cap 
ned ad ſatisfactend” ; although it is not found he kept him in execution 
23. for the debt and damages aforeſaid, according to the iſſue; yet 
1". if this is a good ſpecial verdict. For it ſhall be intended ; for the 
conſequence is neceſſary of that which is found, becauſe he cannot 

take him, but he ought to be in execution. Hob. 82. 11 Vin. Abr. 


ebt 28 pl. 22. 


b 

- How execution upon a ca. fa. ſhall be ſued uport a judginent 
againſt two or more, and though there ſhall be but one ſatisfaction, 
yet the ſheriff way take the bodies of all in execution. 5 Co. 86. 

his 

for One taken on a capias utlegat” after judgment after the year, is in 


ds WF execution of the party's ſuit. Sans prayer. Salk, 319. Gomb. 373. 


Doods pawned ſhall not be whey in execution for the debt of 
nd WF him which pawned them, during 43 time N are e | Kitchen | 
if, 220. 


The meriff upon a writ of exrention may not ſeize and ſel! to the 
party a furnace annexed to the freehold ; for this would be waſte in 
the leſſee. 10 Vin. Abr. 560. pl. 1. Ore. El. 374. pl. Oro. 70, 71. 


Fats, coppers, tables and lb were ſet up by a ſope-boiler, 
for the convenience of his trade, and who alſo paved the backſide, 
Cc and theſe were all taken in execution by the ſheriff on a ff. ft 
ad it was held good by Holt Ch. Juſt. Salk. 368. 


he ods eccleſiaſtical of ama are not to be taken by the 
ſheriff, 5 by the biſhop, . a levari Jet on a nnn 


2 Inſt. 472. 5 = 


Ns one fell any goods to another depending an action againſt him, 
oods afterwards ſhall not be put in execution; for they were 
a bought, (if bona fide, and 15] a yaluable conſideration. ) Bat 
q ifa 


if a fiert fac be directed to make execution of goods, and after the 
teſte of the writ, and before the ſheriff executes it, the party ſell | 
bis goods bona fide, they may nevertheleſs be taken in execution; ethe 
altered by the /tat. of frauds and perjuries.) Cro. El. 174. Mo. TG 


24 = the! 
BT 1 £ 


By flat. of frauds and perjuries, no writ of execution ſhall bind wit! 

the property of goods, but from the time of its delivery to the Mil #/* 

© ſheriff, under-ſheriff, or coroners; who upon receipt thereof (with. of e 
out fee) ſhall indorſe on the back thereof the day of the month cor 

and year when they received it, 5 1 8 


If the party dies after the writ of execution awarded, and before it cap: 
be ſerved, the ſheriff may ſerve it on the goods in the hands of the fenc 
| executor. For by the execution awarded the goods are bound, and the 
the ſheriff. needs not take notice of his death, Leon. 144, 145. ble 


Te ſheriff may have trover or treſpaſs at election, againſt him that 
takes them away. Sid. 438. pl. 3. Ventr. 52, 53. Lev. 282. 


2 Saund. 47. Mod. 30. pl. 75. B 
TE | | . at 
The plaintiff being ſheriff ſeized the goods in execution by force Ml deb 
of a fieri fac', and after (and before the fale of them) the defendant IM den 
takes them and carries them away, and converts them to his own ; 
uſe ; and the plaintiff (being ſheriff) brings his action of trover; M. 
and adjudged the action well lies. By the ſeizure of the goods in jud 
execution, the ſheriff has a property in them, ſo that he may reſeize I 
them and ſel] them, as well when he is out of his office as before, les 
2 Saund. 47. Mod. 57. 2 Saund. 344. Cro. Jac. 77. pl. 2. Mi. the 
757. Pl. 1045. Adjudged that the ſale was good, becauſe the ſheriff WW "* 
was chargeable with the value. Yelv. 44. S. C. adjudged contra, Wl 
that the ancient ſheriff cannot ſell the goods, but it is not ſtated I in 
there, that the ancient ſheriff had paid any part of the money re- 
covered. 2 Saund. 47. cites S. C. as adjudged in Mo. 757. Cr. Fac, p, 
73. Dalt. Off: Vic. cap. 2. fo. 19. contrary to the Rep. of Yelv. 44. Ne 
and ſays that the roll of this caſe is in Eaſter. 44 El. Rot. 318. S. C. 
cited 2 Saund. 345. and Hale Ch. J. ſaid, that the roll of it is in | 
Paſch. 44 El. 618. Med. 31. cites 8. C.—S, C. cited by Gould, ]. wi 
2 Ld. Rayn. Rep. 1073. S. C. cited Vent. 319, 320. but adds, (i 
nota, the court ſaid that if the old ſheriff had returned that the goods h 
had remained in his hands pro defretu emptorum, a diſtringas ſhould IL 
have gone to have had them delivered to the new ſheriff, and then . 
A wenditioni exponas ſhould have gone to the new ſheriff. See Ye, dy 
44.) Salk. 322. pl. 10. reſolved that the old ſheriff has not 'only WW - 
authority, but is bound and compellable to proceed in the execu- 
tion'; for the ſame perſon that begins an execution ſhall end it, and ſ 
a diftringas nuper vicecomitem lies; of theſe there are two ſorts, one is. y 


do diſtrain the old ſheriff to ſell and bring in the money, and — 


* - 
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ather is to ſell and deliver the money to the new ſheriff to bring into 


the firſt writ. 6 Mod. 290. S. C. held accordingly. 11 Mod. 35. 
s. C. If one ſheriff levies, the ſucceeding ſheriff ſhall not go on 
with it, but the old ſheriff ; for after goods are once levied, a ſu- 
ellas cannot ſtop the completion of the execution which a writ 
of error only can do. II Med. 35. pl. 6. Barnard. K. B. 81. ac- 
cordingly. 10 Vin. Abr. 569. in notes. . 


After the debt levied, the ſheriff is debtor to the plaintiff, and 
capable of a releaſe from him; the action ceaſing againſt the de- 
fendant is 7p/o facto by the law transferred to the ſheriff, having both 


the judgment to make it a debt, and the levy to make him anſwera- 2 


ble; and though action of account will properly lye in this caſe, yet 
the ſame will many times bear both actions, though the monies be 
received by auter mains, or the like, Hob. 206, 207. 


| 


| If a ſheriff levy money upon a levari facias, upon a recognizance 


at the ſuit of J. S. and returns the writ ſerved; F. S. may have the 
debt againſt the ſheriff's executors. But in that caſe the plaintiff _ 
demurred to the defendant's plea, and concludes ill. Rol. Ar. 418. 


The plea was grounded upon a releaſe, and ſhould have demanded 
judgment if the defendant ſhould be admitted to plead a releaſe 
made after the ſheriff had made his return, and in ſuch caſe an action 
lies againſt the ſheriff's executors, although it does not appear that 
the fierz fac on the judgment was returned; for this is not material, 
inaſmuch as the party is diſcharged by payment of it without re- 
turn: and this is not grounded on a perſonal tort, but on a contract 
in law; and this is not a ſimple contract, but principally grounded 
upon a record. Mar. 13. pl. 33. Fo. 430. pl. 2. Cr. Car. 539. | 
þl, 3. Hob. 206. Brownl. 51. Hut. 11, 12. Me. 886. pl. 1224. 
Ne. 22, 2 Show. 281. pl. 271. 2 Show. 79. pl. 63. E 
. | : : | | 


Action on the caſe was brought by an executor againſt thei ſheriff, 
who had levied the debt in execution, and did not return the writ z 
and after the teſtator died, and the plaintiff for that fort, in vita 
teſatorts, and for the loſs which came to him, brought the action. 
The guzre was, if it lies by the executor ; becauſe it is a perſonal 
wrong to the teſtator; and the court was divided. Cro. Car. 297. 
But the better opinion is, that the action lies againſt the ſheriff. * 

If the ſheriff in executing a fieri fuc does not miſbehave him- 
ſelf, he ſhall not be charged in debt or ſcire fac unleſs it appear 
by his return that he had. the monies in his hands. 10 Mod. 53. 
As if the ſheriff return, cepi & ſeiſiri fect in manus meas bona & catalla- 
ad valentiam 1601. que remanent in manibus meis ab defettum emptorums: + 


1Qqz On 
© 2 


E 
3 


court; which plainly ſhews his authority continues by virtue ß 


43 if upon the ßßeri fa 
eh no: x a it to the plaintiff at the return of the writ, the. 


__ plaintiff may have a ſcire fac againſt the ſheriff, to ſhew ene 
wherefore the money ſhould not be leyied of the ſheriff, 2 Saund, 
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. On this return the ſheriff ſhall not the Ds in debt or /cire 
cas, becauſe it 9 not that he has miſbehaved himſelf. fo 
the ſheriff return, that he hath levied the money, 


344, 345+ Hut. 32: 


Soifina feri fac to levy 2001. debt, &c. the ſheriff returns, ths 


he had made a warrant to his bailiff, who had ſeized divers goods of 
the ſaid S. ad valentiam of 1601. and that they were reſcued out of their 


cuſtody; ita quod he could not levy. the debt, and that the faid S. 


nulla alia badi bona. The plaintiff may bring a ſcire fac' to have 
execution againſt the ſheriff for the monies, according to the value 
returned, and the ſheriff thal! pay it out of his own proper goods. 


Anur. 247. pl. 260. 2 A 341. Sav. 123. Pl. £93: Cr. El. 


208, 209. pl. 4. 


With this agrees 9 Ed. 4. 50. ſeire far 21. if the ſheriff return 
7 upon. a ſcire fac, that he hath levied the money, and hath the ſame 
in court, but hath not the money at the day, and then a new ſheriff 


is. choſen ;. in this caſe it being on record, that the money is levied: 


by the old ſheriff, a ſcire fac ſhall iſſue againſt the old ſheriff to 
pay it ; and if he cannot, or will not diſcharge and pay the money, 
the party ſhall have a * far' 2 Or * a aaa the ſheriff, of his 


| proper goods. 


on far fac the herif ſeized Ken goods which were _ 


Ware, and returns fferi fac ad valentiam, which return was file 


| The ſheriff appears, and prays to amend the return, becauſe ſome 
iy of the goods were Tinpaired: by lying, a and he could not get buyers, 


Per cur.—1. Such return may not be altered, after it is returned, 


. 552 filed, - 


4 Where the ſheriff returns fri fre 1 valentiam, this ſhall be | 
no excuſe of his payment of the money, becauſe he might have re- 


turned he had ſeized the goods, and that they remain pro defectu emp- 


zorum, and then he way. be excuſed, if the. bona TORE n 
Ih i go | „ 


Therefore the weriffs were e! to pay the money, zer to 


anſwer interrogatories for their contem pt, having been ordered to 
N ad * pere and not appearing till a tipſtaff way ſent. 2 


© As to nn of returns, matter of form in a return is, 
.  - amendable, but not matter of fact, which | ot to the. Fe 
ef impriſonment. 2 Bulft, * 


If th 
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execution. he NTabv. the money, in this caſe he cannot do execution 


F. 
* againſt him. N 4h | r 2h | | ory hs 
. The ſheriff, upon a 5 cannot deliver the defendant's goods 

| to the plaintiff. in ſatisfaction of his debt, but muſt return the exe- 

cution in court, Cro. Eliz, 504. Ney 56, = 

f An action on the caſe was brought againſt the ſheriff, for fraudulent 
r omiffion of execution of goods, that were in conſpectu ſus; but he. 
22 faith not in his declaration, that he knew them to be the goods of 
0 the defendant in that action. And for this omiſſion after verdict, 
0 judgment was arreſted by Ttoiſden and Windham. Keb. Rep. 946. 
1 þl. 7. the giſt of the action is the fraud, which cannot be without 
5 notice, which is now. wrapt in the yerdict, though it could not be 


pleaded, the ſheriff being bound to take notice whoſe goods they are. 


On eri fac againſt J. S. who has goods of A. in his poſſeſſion, if 
the ſheriff ſells theſe goods, trover or e will. lie againſt. him 3 
and to prevent this, all the ſheriffs of England take ſecurity, Keb. 


Rep. 693. pl. 10. Sid. 83. pl. 3. 


In debt againſt the ſheriff, the plaintiff declared upon a judgment 
obtained againſt F. 8. and had ſued out a fl. fa. and delivered it ta 
the defendant, who by virtue thereof had levied the money. The 
defendant pleads nihil debet, and adjudged a good plea, And this 
difference was taken, that where the writ has not been returned; the 
plea is good; becauſe it is matter of fact, whether. he has levied the 
5 or not; ſecus where the writ is returned fiers feci.. 12 Mad. 
—_ * 2 | E „ 98S 


In detinue the plaintiff had judgment, and brought a ſeire fac” to. 
have execution. Defendant pleads, that upon a diffringas to the 
ſheriff on that judgment, he delivered ſuch goods to the ſheriff, and 
for the reſidue, that they were appraiſed. at ſo much. by, inquiſition 
taken by the ſheriff, and that he delivered the money. to the ſheriff 3 
but he doth not aver this matter to be returned, by the ſheriff. It 
is a good plea, for otherwiſe the defendant. ſhould he. prejudiced, fon 
he might have Te ſeveral executions ſerved againſt him upon one 
judgment; and he ſhould be put to his remedy. againſt, the ſheriff 
| only, who may be inſolvent, and it is a leſs. miſchief. to enforce the; 
plaintiff, if his plea be true, to take his action, for it againſt, the; 
bberiff; and if it be not true, to take, iſſue thereupon. Cra, Elis, 
340. o e i VVV i ,2N 

Now if the ſheriff levy goods by force of a feeri fac', and delivers 
them not to the party, nor returns the oyerplus, the plaintiff may have 


* 
bl 
1 
1 


F or 1 th oye 


| 


ier; and if he do, an action, of treſpaſs. or falſe impriſonment lies 4 


v Dutt: ot Ander Sher. 


a new fieri fac', becauſe a record ſhall not be avoided by a matter in 
fact; but by the taking the goods of the defendant to the value gf 
the debt by the ſheriff, the defendant is diſcharged, although the 
Theriff do not ſatisfy the plaintiff; therefore he ſhall not have a new 


execution. 2 Rel. Rep. 57. Kol. Abr. 902. Q. 


Where a ſheriff on a fer: fac returns, that he had ſeized goods of 
lefler value, which were reſcued, and that nulla alia bona, Ec. the 
plaintiff may not ſue a new execution, but only for the ſurplus he. 
vond the value of the goods reſcued, 2 Saund. 344, 


If the ſheriff levy money in execution, the Lord Keeper cannot 
order the money ſhall ſtay in the ſheriff's hands, or order that the 
plaintiff ſhall not call for it, Mar. 54. : 


"Tf the ſheriff ſhall return fferi feci, ſed non inveni emptores, then 3 
pendittoni exponas ſhall go out. is 35% er Ong 

| b If the defendant tenders the debt, it is wrong for the ſheriff to 
ſell the goods, Keb. Rep. 655. pl. . e 


If goods remain in the ſheriff's hands for default of buyers, and 


there periſh, the ſheriff ſhall not be chargeable ; but if the ſheriff 
refuſes a buyer, an action on the caſe lies. 2 K2b. Rep. 464. pl. 48, 


Sid. 483. pl. 18. 


The ſheriff took the defendant's goods in execution by fieri fac, 
and before fale the record was removed by a writ of error into the 
Erxebeguer- chamber, and a ſuperſedeas awarded; and the ſheriff re- 
turned upon the Jer fs ſeizure of the goods, and that they remained 
in his hands pro defectu emptorum; and he alſo returned, that a 
ſuperſedeas was awarded, e. And hereupon it was prayed for the 
defendant, that he might have reſtitution of his goods. Cro. Eliz. 


597- 


But per curiam Although this record be removed, and notwith- 
ſtanding the ſuperſedeas awarded, in regard it came not to the ſheriff 
till he had begun to make execution, as appears by his return, that 
a venditioni exponas ſhall be awarded to perfect it, Eh 


And although the plea-roll be removed, yet it ſhall be awarded on 
the return of the fier: fac, which remains ſtill in the office. But as it 
is in Kb. Rep 324. pl. 51. if the error. were allowed before ſeizure, 
then, though the ſheriff be unpuniſhable in that caſe, yet ſuper- 
 fedeas, notwithſtanding execution done, ſhall go, guia improvide, & e. 


a Aud 


1 4 
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400 per curiam If the goods be ſold, the money may be brought | 


jnto court to be reſtored to the party; but if not, the en 3 in 


ſherie be reſtored. 


But if before the lale 3 fuperſedlas comes to wie. if the Geric 
after ſells the goods without a writ of venditioni exponas, this is void. 
But Holt Chief Juſtice faid, that the ſheriff might fell HotWHINNIER 5 
ing. 6 Mod. 293- | 


The ſheriff ſells bricks for 7 s. per thouſand, « on the place, for which 
he might have 165. per thouſand, The queſtion was, who ſhould 


pay the overplus, the buyer or the ſheriff's executors? And per 


arian—T he ſheriff's executors ſha)l pay the overplus, the ſale being 
de and not an e to * 3 Keb. Rep. 285. pl. 8. 


The ſheriff perſuaded the jury to pliae the goods at an under- value, 
and ſo ſold them. This is an oppreſſion enquirable at the allzes by 
indictment. Cro. Fac. 526. and Cro. Jn: 514, 515. 


If the ſheriff upon a fieri fac againſt Fo 8. ſeine certain wood 
whereof F. S. was poſſeſſed, and the ſheriff pay parcel of the money 
received, and does not return his writ, and after the ſheriff is re- 
moved A another ſheriff is choſen, and after the writ of diſchar 
delivered to him he ſelis the wood, this is a lawful ſale ; becauſe by 
the ſeizure, although the on is not returned, he is chargeable to 
the party. Trin. 3 Fac. 73. Ayer and Alderley. And there a 
diſtringas iſſued to * WK, "herif, to diſtrain the ancient ſheriff to 
expoſe to ſale, which does not give to him authority to ſell, but com- 
pels him to do that which he might do by law. But if upon a feri 


fac the ſheriff returns that he had leized the goods, but non zawenit 


emptores, and after he is removed, and a new ſheriff made, the old 
ſheriff may not ſell them after, though a. difringas come to him; 
and if he ſell them, the ſale is not good, for the new HTheriff ms 
ſell them. 4 Leon 20. pl. 66. Lat. 117. | | | 


A vienditioni expongs may not be awarded „if it appears chat the 
* are out of the hands of the theriff, 2 Saund. 344. | 


"The weriff (if he think fit) may „Kell . without a venditioni 


peas, and the ſale ſhall be good. "Cre. Jac. 73. 


If A. recovers. againſt B. damages Leg coſts in C. B. or B. R. and 
| ſues out a fferi facias to the theriff, who by force thereof takes the 
goods of B. to the value, and ſo returns it, and the goods remain in 
bis hands pro defectu emptorum; after A. well knowing thereof, yet to 
the intent to vex and double charge B. ſues out another ff. fa. and 
ers i It to the ſamg weriff to be executed, who thereupon . 


2 dc. 667. 


3% Dutt eee ex 
E: the money of other goods of B. and pays it over to A. In chi cad, 
for this wrong vexation, though it was in a legal way, an ation 


upon the caſe lies, | Hob. Rep, 2572 & 350. Cro. Elix. 574. Cn 


If the ſheriff do make execution on firri fac', though he neve 
return the fſeri fac', Fat the execution is good. Aliter in elegit. $y 
' Gelow. And if the ſheriff levy the money, and give it to the plain. 

tiff, though he never make any return to the court, it is good enough; 


4 G. 64. 


The bailiff of the Savoy levied goods, and yet returns nulla bm 
on attachment; and for cauſe ſaith, that one J. at the time of the 
execution, ſhewed a bill of ſale on good conſideration, whereby, if 
he executed it, he was liable to an action; and therefore, without ſecu- 
rity to ſave him harmleſs, he refuſed to make any other return, 
which the court agreed, and ordered the money to be brought into 
court; and as the trial goes between the ſheriff and J. the return 
to be amended or not. Keb. Rep. 90 1. pl. 15 5 


| N Upon a eri farias, the ſheriff returns, quod ne! habet, this is Het 
not good without ſaying further, nec habuit poſt receptionem brevis. - 


On recovery of a debt on fer: fac, directed to the ſheriff of Lu- 
don, he returned, quod clericus eft beneficiatus in Ely, The court con- 
ceived this return improper, in regard there thould have been a e. 
ſuggeſtion on the roll, after the return made by the ſheriff of Londen, 
that the defendant had goods in Eh, and that the ſheriff of that 
county ſhould have made this return of clericus beneficiatus, Now if 
the ſheriff of Londun return nulla bona, but that he is clericus benef- 1 
cats in Eh, thereupon went a an go to the biſhop of Ely on a 
teftatum, and he returned that he had nulla bona ectlefiaſiica z this re- 1 
turn by fome is not good, but he ought to return a ſegusſtratim, 


having admitted him to be clericus beneficiatus; but he is not eſtopped MI. * 
to ſay, that he is not clericus beneficiatus by the return of the ſheriff. the 
The court agreed the fier; fac well directed to the biſhop, and not to 
the ſheriff, but they conceived it a good return; and if it be falſe, 1 


the plaintiff may have his action on the caſe. Leb. Rep. 497. Pl. 74. 
2 Keb. Rep. 83. pl. 84. on e 


On a ſtatute, if the ſheriff return quad eff clericus beneficiatus null 
Buabens laicum feod', nec bona nec catulla, but that he is ben#ficratus-in 
ſiuch a dioceſe, then a writ of ſequeſtration ſhall go to the biſhop to 
ſequeſter the profits, and to deliver them to the conuſee until be 
be fatisfhed. 2 Rol. Abr. 474. % wn I yy ol 

If there be falſe return on a fer: fac', the remedy is by action on 


tte caſe. Ina fieri fac to the ſheriffs of London, they return mula 
"= L 1 | | f 3 | ; b ona, 


never; 
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lain. 


dugh, 
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+ deliyery of the term to the party who recovers, by 
Without-any ſale, and therefore the owner ſhall be reſtored; for 
ſheriff is not n N this 2285 to {lt the ACT A | 


1 4 Y » 
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HY but. that he is clericus benefeiaus in, 9 ; upon which a. ric if 
ſues to the biſhop of Eh, and he returns nulla bona 2 I it 

be ſo that he hath a ſpiritual living, the plaintiff may have 7 
on the caſe againſt the biſhop. Sid. 276. 


The party may aver the Me of the goods greater than the returg, | 
hut the ſheriff is eſtopped. 2. Keb. Rep. 789. Pl. 27. 821. et. 32. 


On a eri facias directed to a ſheriff put the caſe there are goods, 
u which (as it often happens) others claim a property ; in this caſe, 
whether he returns fßeri fect, or nulla bona; (and one he maſt). he will 
bs liable to an action. But if it ſhalt appear that he has acted 
farly and indifferently, the law ſhall ſecure him whatever return be 
makes, and whether his return be true or falſe. ' 10 Mad. 5 3 | 


If a man recover e and 1a execution by fert fat, and; u 
oh a ßeri fac the ſheriff ſells the term for years to a iran ger, a 1 
after the judgment is reverſed, he ſhall only be reſtored to the m 

for which the term was ſold, which was by default of the party, and 


not of the term itſelf, becauſe the ſheriff had ſold this by command 
of the writ of fieri fac Dy. 363. 8 Co. 11. 5 Co. 90 „ 2 


If the goods of a man outlawed ba ſold by the ſheriff upon a 
rapias utlagatum, and after the outlawry is reverſed by the writ of 
error, he ſhall be reſtored to the goods themſelves, becauſe the ſhe- 
ff was not compellable to ſel] theſe goods, but only to op them 
for the uſe of the King. 5, Co. 90. WT: 


* „ 


* upon A. fac, he mall have reflurion only t to j the rale EY 


* . 
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1. Elſe none would buy. 17 0 | 


2, By feri fac, the ſheriff is eon ende to Try cha debt ußen 
the goods z one is cunpulſir, the other voluntas. 8 Co. 143. 


TE a man recover dama Fe | (as fuppos in a at of ent 
wainft B. and had zlegit of his chattels, and of the motety 6f His 


ltids ; and the ſheriff Te this writ defivers; a Teaſe of years of Hand 

which B. had, to the value of 50. part of the fum recovered, attd 

af” N. reverſes the n he ſhall be reſtorec to the term irfelf, 
0 


ad not to the value, For though | the ſheriff might have ſold "Me 
term upon this writ, yet here is not any vendition to a ſtranger, but 
way of extent 
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2 7 a diverſity between the ſale of a term on a fieri fac, and erm 


1 2 75 


Di ty a det Sik 


| N for this is" 4 Cale; all the term being delivered ' to thy 
| Fi * to the value” in n groſs, and not annual. Kol. 46r 
Ep | Og | 


/ 


If ack! gools were delivered to the party per ratjenabil pretim 
5 extentum ypon reyerſal of the judgment, he ſhall be reſtored to the 
80 themſelves for the ſame reaſon. 


A leſſee for. 99 years, by his will devided his 8 in theſe _ 
is view): I deviſe my leaſe to my. wife during her li ife, and after ber death, | 
mill that it go to her children unpreferred; and made his wife executrix 
and died, The wife entered and married with F. S. and afterwards for 
140 J. debt recovered againſt J. S. on a fier: fac, the term was ſol 
by the ſheriff, and afterwards the judgment was reverſed by writ o 
error, and awarded, quod omnia quæ amaſit ratione Judicii reſtituartu. 
The wife word OE? Gied, And, per curiam, theſe points were 
velalved ;; 


1. The executory deviſe of the leaſe, 2 the death of his vi 
to the daughter (un preferred) was gad. PE 


2. That the ſale 8 by the ſheriff upon the fe mY u 
| 7 57 the Weender deviſe. 


*. 


8 That Cale made of the term by the ſheriff ſtood good, althoug h 
che judgment was reverſed; and the plaintiff (the daughter) tal 
be reſtored to the value of the term, but not to the term itſelf; 
and yet the vendee had an abſolute e in the term Arias the 
life of the wife. 8 Co. 96. 


A judgment i in D. being rd: in B. R. a writ 01 reflitutin 
was awarded, and to 2 what were the profits of the land reco- 
vered a tempore judicii (viz.) 7 Aug. e And the inquiſition 
returned, that they amounted to 10 /. cur*— The writ is ill, for 
it ought not to have been what the profits of the land ame 
unto from the judgment, for the plaintiff is not to anſwer the pu- 

fits longer than from the time of the execution ſued. Then then 

was a new writ of reſtitution, which was, what profits of the land 

the plaintiff (who recovered) had taken colare judicii prædicti; which 
1 was 7 Aug, 19 Jae. and after the reverſal ee Ert. Jac. 69. 


In order to underſtand how the "Ra is in this point, you auf 


bon an elegit ; for the elegit is, quia per facramentum 12 proborum, Ot. 
er rationabile pretium & extentum, that they appraiſe the goods au 
chattels of the debtor, and extend his lands; and therefore if on 


as not appraiſed by the j jurors, he cannot ſell 1 (as Dy, 700 


* 


5 the 


C7 5 72. 1 3 TL 7 
0 the 01 4 548 „ 5 WE; 4 | n 1 
On an elegit the term may not be extended, without ſhewing the | 1 
certainty of the commencement ; for after the debt ſatisfied, the party I 


is.to have his term and remainder.” But upon fiers fac, the ſheriff 
th, ray ſell, and his return is general, quod feeri, feci de bonis et catallir, , 
e ee e oy Tn] 
Is for | | 


Now the ſheriff is to be careful in the ſale of a term on elegit, if 
he make particular recital, that there be no miſtake. But a general 
recital is better; as, | N „ 

In ejeciment it was found by ſpecial verdict, that the ſheriff upon 
in elegit impanelled a jury, who found that the defendant was poſ- 
ſefſed of a leaſe for 100 years, which begun at Mich. 2 & 3 Ph. & 
M. ubi reveru, as it was found, it begun Mich. 3 & 4 of Ph. & 
M. cujus guidem H, flatum intergfſe & ternunum in tenementis predittis 
jredi? juratores appretiarunt ad 80 . and the ſheriff fold it to the 
leſſor of the, plaintiff for 80 J. | e CLIN Ears | 


- 


Now the inqueſt found one thing, and he ſells another (as this 

ſhall caſe was,) and the ſale not being warranted by the inqueſt, is 

ſelfz void, But had the inqueſt found he had been poſſeſſed of ſuch land 
the generally for the term of divers years to come, and they had ap- 
praiſed it for ſo much, without ſhewing the certain beginning or 

6 determination, it had been well enough; for they ſhall not be com- 
ution Wi pelled to find a certainty, not having means to be informed thereof; 
reco-Wi or if the ſheriff ſells all ſuch intereſt which the defendanc had in the 

tion ame term, the ſale had been good. | 5 Co. 74. 5. 


intel The inqueſt on a feeri fac found that the. defendant was poſſeſſed 
ther file was not good. And on the new. fiers fac, the court direQed 
lait that it ſhould be found, that he was poſſeſſed of a leaſe for years 
A 28 and yet continuing, and that he fold it. Cro. EI. 584. 


u nilratrix to C. , being indebted, granted it to B. to the uſe f 
V. and his wife for their lives, and afterwards to the uſe of B. himw - 
au elk. V. is ſued for this debt, and recovery againſt him, and a fiers' + 
fuis being awarded to the ſheriff, he for! this debt of . ſald the 
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term to the So,” r Tl grant of the term to the uſe 
\ bf the grantor himſelf is not void per far. 1 H. 7. for this grant h 
not to a vbid creditor ;' for the term is in right of the wife as adm. 
niſtratrix, and if it bad fo continued in the hands of . and had 
never been granted, this was not extendable for the debt of V. * 
if V. had it as executor himſelf, it was not extendable for his 
debt, and fraud ſhall not be intended except . ons} ; ; then 


fore che fale ; is good.” Cro. Bl. 292. pl. 2. 


25 . had execution out of the King's Bench, by fri facias, of a tern 
| which was fold b the bailiff of a liberty. After; upon another judg. 
ment, the bailif delivers this term to another, pretending that the 
firſt judgment and execution was fraudulent. But per cur. It is 
not well done; for he is not a judge of fraud, and the court vil 
not allow fuch pretence to ſheriff and offices. Latch 53- ES. 


Ik the ſheriff extend or ſell a leaſe, this ſale ſhall bind thi Kin 
Las to his debt) becauſe it is but a chattel, "ne there was no coin. 


8 C. 171. 1 


Pol an execution . the huſband fas his debt, the ſheri 
may fel the wife's term during her life. Go. Lit. 357: 42. 


17 a ſherif on a 1 fa. do ſell a leaſe or term oft an houſe, he can 
not, and muſt not put the perſon out of poſſeſtion, and the vender 
in, but the vendee muſt 'bring his e en, 2 Show, Rep. 8 125 


The plaintiff recovers a debt againſt the legs" in B. R. the at. 
tion was laid in London; and after the death of the teſtator, the plain- 
tiff after j dgment 1 in ſcire fac” ſues a fieri fab at London, upon which 
the ſheriff returns nulla bona, by which he ſues a teſlatum fieri fat to 
the ſheriff of Montgomery in Wales, directed to e the monies reco- 
vered de bonis 1 in mani bus executoris. PN gb | | 

- The ſheriff by his return - not to. dif the jurillisim of 
the court, to which he is 4 miniſter ; but if the court erroneoul) 
award proceſs which was, not to be awarded, the ſheriff ought k 
obey and execute it; but the party grieved may ſhew this matter t 
the court, and pray that they will e ws erroneous Proceb 


Und ſo have remedy. 3 


*_ Elegit lies into Wales, and ſo doth execution on a  flatute merchant 

| and that vᷣreve Am. regis nom currit in Walliam is intended of originals 

not on jadicials. 3 Nö. es 170. pl. 6. e 50. n 
7 * . . Ero. 7. 4. P. 1. * 


amino agi foe lies into au. 0. a. . 6. 


as 


: And a ſheriff fined for not executing it. 


| e for this they 


Abele of che court to do it. | 
TO Ao =” : So 
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It was che Spanien 3 tek a ks 25 on original judgment 
ib B. N. doth not lie in Ghefer, Mala, &c. but as Dyer, the. court 


ſhall ſend the record and writ thither. And in aGon of debt there 
it may be; but it is granted . n alu, Ke. | 
2 Ke. Rep. Ae. . „„ | 


| A PENN of execution goes into Wales, and 27 1 8. g. 26. — 
this plain; for by it Wales and England are annexed. Pleuud. 200. 


So does an extoat, or capias atlegar” Codb. 214. vl. 305. 


"Be do: ertioraries for riots, Ee. © Cre. Jac. 484. uh 1. 2 Rot 


Bop. 28. Cro. Car. 331. Ventr. 146. 


e does « 6. ſo. againſt the bail, 2 Bur. ss. Ys 
„did. 157. as 


And ſee che like on x tefatum þ, fo. 2 Saund. 193- 2 18. 


Gre. Car. 34, 444- Cro. 2 484. 


An e will lie into Wales, or county platne Bee 3 Nu. Arr. 
Ty . 17. 


2 Mod. 10. 


. writ of error in 0 actions „Er. by flat. 28 E. 8. Ma. 248. 
15 1 As in a writ of right. 0. Kur. 240. A 94 
Sid. 128. Leu. 105. {io 11 1 
I 
Sol it Wen to lie on an cefiment, or other mixt Ladies. 4 er, 
pe 248. | 25 


1 


80 a ei ge againſt the heir and tenants. 


I al oaſes bene the execution mf a e in ö the : 
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"eine: is of a thing certain; if the ſheriff do this thing, he is not 3 


any Aiſſeiſor. But where the execution is in the generality, without 
mentioning of any thing in particular, the ſheriff ought to make ex- 
ececution of the right thing at his own Peril, otherwiſe; he ſhall be a 


diſſeiſor; for he is bound to take notice of it, and he had not any 


N "warrant from the court to make execution of any but the right thing. 
As if a man recover in af/ize divers houſes, and after the tenant 
'reverfoth it in a. writ of error, and à writ of execution iſſues to the 


ſheriff, to put him in poſſeſſion of the houſes which he had loſt by 

the judgment, although the tertenants are ſtrangers to the recovery, 

ht not to be ouſted without a ſerre facias againſt 

em, yet if he do execution by putting them in poſſeſſion by force 

"thig wwric, he mall not be any diſſeiſor, for that he bath: be Ain 
K Sher. 202. $746 


| 
| 


[ 


n * 
. —— ——— . —j — 9 


4 —_— Due o. of © Under x Shelf, 


80 in pudgncnt againſt the. eaſital ejector for 47 8 and on 
r facias poſſeſſimem the ſheriff turns out theſe 47 tenants, and 90 
other tenants, without any proceſs or plea againſt them. Per cur.— 
We will not grant any writ to ſuperſede the execution againſt the 
$0 tenants ; for if it ſhould be, it ought to be quia erronice, and there 


> + - thing, 5 


was not any error in the proceedings againſt them, becauſe there was 7 
not any proceedings, but they did adviſe, that wot ts one * thould es. 0 
treſpaſs againſt the ſheriff, 2 Sid. 1 eh AWE. 6 


0 

I the ſheriff do deliver poſſeſion of more acres than ate in the / 
writ, this makes not the writ erroneous ; but in ſuch caſe action on 
the eaſe. lies againſt the ſheriff for doing it; or an aflize againſt him 

that hath the poſſeſſion delivered to him for the ſurpluſage of the land. d 

But if the writ of hab fac” poſſe. to deliver poſſeſſion to the plaintiff f 

of lands recovered by him in ęjeciment, contains more acres of land 

| than were in the declaration, the writ is erroneous. Campi. Sher. 263, 


&S ka — 22 


- Treſpaſs lies againſt the ſheriff if * Joes n not execute on the right 
Es - Keb. Rep. 278. pl. 73. Yelv. 228. | 


g 


If a man brings ejeclione firme of 40 acres of land, and recovers 
30, and not the reſidue; upon the writ of execution the ſheriff may 
deliver to him any, viz. three or more in the name of all, without 
ſetting out the land recovered by metes and bounds, although the 
- Plaintiff had not recovered all the acres whereof he had brought this 
action, and whereof he had ſuppoſed the defendant tenant, But if 
a man be to be put in poſſeſſion of divers meſſuages upon a writ of 
execution, and the houſes are in poſſeſſion of ſeveral men, he ought 
to go to every houſe particularly, and to deliver ſeiſin of it, and the þ 
delivery of ſeiſin of one in the name of all is not ſuſhcient ; but he : 
ought to deliver plenariam e | Compl, Sher. 26 i 


on a writ of formedom on nontenure of three will Tuages, Ae” jury 
found he was tenant of one of the meſſuages, and not of the other; 
the plaintiff may have judgment, and a writ to the ſheriff to deliver { 
ſeiſin; and the plaintiff at his peril is to ſhew to the ſheriff what t 
meſſuage it was the jury did intend for * Jury. is not 5 to ah 
b a ne to it. Co. en 2 56. = : 

if a writ of execution goes to the ſheriff, to put a man in u poſſeſſion 
of 20 acres of land, the ſheriff ought to give him 20 acres in quantity, 
according to the uſage of the country where it __ and not t according 
eee, oe. 301. . | {IO IVF 5 


TT , . BA. a> . 


It a man recovers rent or common, upon We a | writ iNues-to 
os ſheriff to put him in poſſeſſion, and the ſheriff comes upon the 


vt hel and delivers to him ſeiſin of dhe ant or common Wy ar” 
2 ä 3 at 


4 * I | 
* I 


6 


3 | 


" Dutht of Ander Sher 377 


det is well * and the recoverer is in adus posen * this, | 1 


. N N : "4 


—— 
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11 the- under- ſheriff. Abe pollckon . on extent on 2 
gunte- merebunt, and the ſheriff rabbit to return any gury to enquire 
leas, the court 


of the force, and he was an attorney of the Common 
of King's Bench, unleſs the cauſe were depending, cannot take notice 
of the offence without an interface. 2 Keb. Rep. 547. pt. I. 


Mo. 4.62. pl. 250 


The recoveror is put in poſſsen by hebers fac poſe 72 onem, and the 
defendant 27 3 lum again; what remedy ? | 


He cannot ha a new writ of execution, but is put to his new 
action, and the filing of the writ is not material; for it is within 
the election of the ſheriff, whether he will file or return it, or not. 
But if the execution had not been fully made, as in the execution 


of an houſe, ſome hid themſelves in the upper rooms, and when 


the ſheriff was gone, they came down and ouſted thoſe that the ſhe- 
riff had put in poſſeſſion before; in ſuch caſe a new writ of  exe- 
cution was awarded. By the Chief Juſtice—In the caſe of re- entry 

the court may award an attachment againſt him for contempt t 
the Court, 2 Brownl. 216, | | 


But in Peviſen and Travener”s wal; the recoveror is * in pole. 


Fs by hab fac poſſeſfionem, and the defendant ouſts him again; if 


the writ be not returned, the plaintiff ſhall oe" 2 new bab fac 


+ ora Kol. — 353: Pl. 2. 


And if hab” fac ſei mam be exetuted, it is ; good without reli} 
oy the court may command the ſheriff to return it, Kol. _ 77. 
| | 
On bubere fac ( . ) the theridf cannot return, that another ig 
tenant of the land by right, for that cannot come in iſſue between 
the demandant and him, and therefore he N to eu tis 
writ. . 52. u eds caſe. = . 


2 


On habere fac poſſe Non onem, the ſheriff SOOT that i in the K execu- 
"a of the ſaid writ he came to the houſe recovered, and removed. 
out all the perſons he could find, and delivered to the plaintiff poſ- 
ſeſſion, and departed; and ſoon after three perſons, ſecretly lodged 


in the houſe, expelled the plaintiff, On notice whereof he — 


again to the houſe to put the plaintiff in full poſſeſſion; but the 
others Were — ſo n. without e of his life he could not 8 


% 


+ this return ke cone awicinhieh 2 e t oy end + of 
| habere fac poſſeſſionem Was dee to the ſheriff; a writ of error wa 


brought, 


* . 


> 


: — 3 3 3 3 to the ſheriff to ſtay ex- 


\ ion ; and the ſuper ſadeas was ſhewed to the ſheriff as he was 


going to do execution; yet he refuſed to obey it, and did . 
notwithſtanding. This is à great contempt in the ſheriff, and the 


* court ordered a writ of reſtitution to be en. 2 Bulge. 194. 


Tue ſheriff, in x caſes where land is recoyered, is to put the pa party 


3 ad ſeifin by a twig, clod, Sc. of an houſe by the key, 


We of rent by corn or graſs growing on the land, out of which 


305 n iſſues. 6 Co. 82. 8 


11 is no good return, that another i is tenant of the 8 by right, 
or that he has nothing in the land, what returns he may make, or 


not. New Ker. Breu. 320, &c. 


Seiſin of the land in one vill, in the name of fall the lands in 


three vills, is good. 


Upon an habere facias ſeiſmam in dower, the ſheriff returns that 
he 15 2 her ſeiſin of a third part, (and ſhews it to the court) 
and that ſhe refuſed to accept it of him. Adjudged : a * N 
and no babere [oper ſeiſinam de novo. Dy. 278. 


Where upon an habere facias Kine the ſheriff returned, that the 
pariy who ought to take the ſeiſin non gf ent breve,. ane ſeemed 
0 be good. Rat. Abr. 460. 


8 an . facias poſſe /fionem, the ſheriff returns that he was 
always ready to deliver e and that the . never came 


to receive it. 


If the roll be marked for a writ of error before execution done, 
the ſheriff ſhall be excuſed for doing it before a ſiqper ſedeas del ivered, 
ee is ſuff cient to ſuperſede the execution. Keb. 18 


2 5 a — 5 2 error be brought, and fiewal to. "lk attorney, i 
execution 13 a ſuper ſedeas quia erronice may go. But in Noel's 
caſe, 2 Lab. 33. Error brought and ſhewed to the attorney, is no nu 

grellen till it be ſhewed to the alen of the errors. 


| Tin * rol marked, or the ri td; nde the officer in 
tours, writ of error is no ſuper ſedeas, Sipeciel y aur. th, ene of 


" Heb. 4 m 39+ 


"PT he party ought to take notice of a FETEE. upon FE record, if 
it be entered, and if the party takes out execution after the writ of 
toror allowed, it is a-contempt, elſe not; and the attorney is not 


\» hogan 1 a vtit oi error be We, but, wa 


dug. 


e ee as - 8 * 1 1 7 dt 1 
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- Duty of tindet Selk, * us | 


1 8 take 0 out execution if - th be not a fell, or notice given ts 
= i © party $9205 : ee 


tion i 1c is the duty of the click of che errors 30 mark we rl. and not 7 * 
the the . 10008 5 oy- + | | 


A writ of errör is duly —— hea the roll be. not make 
ed; and if neither the roll be marked, nor notice given to the at- 
torney of the other fide of the bringing the writ of error, if the 
party proceed to take out nnn jt is no * to the court. 


The marking the roll, paying fs fees, or allow de by the Chick 
Joſtice of a writ of error, is no ſuperſedeas, unleſMattually take 
out before execution. Twiſden obſerved, error brought and ſhe 
to the attorney, is no ſuper/edeas until it be ſhewed to the clerk of 
the errors, which is an allowance in court, and therefore if execu- 
tion be done before it be allowed by the judge, or ſhewed to the 
clerk of the errors, it is well done, becaule the attorney otherwiſe 
would never have it allowed, but only ſhewed to the attorney of the 
other ſide; but if he ew it, and declare his intention to have it 
ſpeedily allowed, there execution is ſuperſeded in the mean time z. 
but yet if bail is not given according to the 2 the execution 
way be well done; witch he AN * Reb. Reps 33: Pl. 89. 


Formerly, if ;execution was gone out before a writ of error deli- 
vered, or ſhewed to the party, it was not to be a ſuperſageas, unleſs 
ſhewed to the party, and mult notiforecloſe his fine in having it al- 
lowed ; for if it be not allowed by the court within four days, it is, 
no ſuperſedeas ; and a writ of error taken out, if it be not ſhewed 


ye to the clerk of the other fide, and allowed to the court, it is no 

. to the ex@urion. "mn Reps 112. e 4 5 
555 Mu 

q The theriff ths his warrant to 4 bailiff to take the: nd . i 

fs 2 upon a ca (6 . and before the warrant executed the ſheriff re- 

| ceives a ſuper 5 as, and the bailiff having no notice proceeds ; yetthe _ 

if arreſt ĩs not weul, but the bail} is exculable | in i treſpaſs, * 

s 677. ph . | 

X One pure ales a e 425 PE: not © ited it ws mente 

til after th# fourth county day, and then he is outlawed, yet the 

8 outlawry i Ty Void. Moor u. 7 3. cn. ja. was delivered to the ſheriff of | 


f E. at 1 Oclack, and a warrant thereupon made to the bailiff, 
% four hogrs after a ſuperſedeas comes to the ſheriff, and a warrant 
upon this ſuper/edegs delivered to the gaoler, to ſet the parties- at lis 
f berty..af they. were priſoners, who upon it were diſcharged. | Per cur. 
f — The then * done well, bein thy ve * Li. ep, 290; | 


& . SY © * 


BIG 
7 — * 
1. 


» 
1 5 
>, . 5 Be .. 
ner 
i 
2 1 
= Su 
> * 8 LEE 


= 


the ſheriff has received the money, he muſt return it into court. 


: 4 ae; but the other remains as it oe. 


an audita querela to diſcharge himſelf, and the gaoler may retake him; 


writ, but ſuffers him to eſcape, and upon the alias er he arreſts 


for there mult be fatisfaCtion in part. 5 Co. 67. 


On a fi. fac to the theriff | to 421 the Tc and the A 


brought error, and had a fuperſedeas ; fo much money as the ſheriff 
had received before, ſhall go to ſatisfaction, and a venditioni exponay 


ſhall iſſue on it. Telv. 6. EET Fes | 
4 . ** as to ods FOR is a faperſiilens as to ale but if 


Kel. Rep 174. pl. q. and it is not diſcharged by the aper ſedeas. And 
the cafe was, a ſuper/edeas came before execution, but in truth after 
goods ſeized and before goods ſold, but after the ſheriff had taken 
ſecurity for the money, and diſcharged the execution; the ſheriff 


returns that he had received a ſuperſedeas out of Chancery in the na- 


ture of an auditg querela, it is not good, ernte the towers was not 
. Ral. Hor. 38 3. 


=. dere i in execution may but diſcharged by parol of: the plain- 
I 2 and if he fheriff detain him after, falte impriſonment tes. 


Wy certiorari delivered to. the juſtices of the peace aker enden 
wwarded; and before it be executed by the ſheriff, is not a /uperſedeas 
to the ſheriff, unleſs the juſtices make a ſuperſedeas on it, which if 
they do not, my are finable for the contempt. Me. D73- 


By flat. 16 2 17 Car 2. c. 8. made perpetual 7 1 Jac. 2. c. 1. [. 
5. all flays of execution by ſu perſedeas en 10rits of error * verdict, are 


- An audita querels is an equitablengr oh and not to be allowed with- | 


out 70 uity. 

If one in een eſeape of his own \ wrong, he ſhatt never have 
but if he eſcape with the conſent 'of the gaoler, the gaoler cannot 
take him again; - and if he do, the party ſhall RIS: an audita + lanes 
wo Car. 24 Kol. Ahr. 307. 5 | 


15. ths ſheriff FER one in axviation; and 060 not 1 the 


him again, an audit guerela lies. | . 57. pt 163. 


"Where two were bound jointly and ſeverally, one was condemn- | 


ed and taken in execution, after the other was ſued, condemned 
and taken; the firſt eſcapes, the other ſhall not Rave: audits ene 


; A word that is furplulage ſhall not avoid this writ; the fie | 
querela I I that AA. had recovered againſt the plaintiff in 


2 * 
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Dur of cinder Sherif. "4 315 | 


Ebt, bd that he was taken by cap? _ ſatisfaciend* at the foit of . 3 
by. the ſheriff of H. who let him 20 at large, and an iſſue upon that ----— 
voluntary eſcape it was found for the plaintiff. ' And it was moved, 
the writ of audita guerela was not good, for the words are, that 
the plaintiff capt. fuit. vertute brevis noſtri judicialis, and this word 


juliciulis is not in the regiſter, but 90 7 brevit "ny de at Fs 


adjudged good. Ter. 73. 


An audita tucrela on i eſcape of the teſtator's 9 anda a reco- 
very againſt the marſhal. Defendant proteſſando, that the plaintiff 
eſcaped after the defendant recovered againft the marſhal, and the 
plaintiff did not pay the marſhal, ab/que hec that the marſhal fatisfied. 
— paid the teſtator. This caſe di = from all others of eſcape by 
conſent of the gaoler, this being not purely debt which goes over to 
executors,, but is grounded on a tort gene} by the death of the 
gaoler: the eourt concluded, that re fo — againſt non-payment to 
the marſhal, was no diſcharge of the plaintiff in this audita querela. 
But adjourned, to take iſſue on payment by the marſhal to the cre- 
ditor, dix. the deſandint 8 teſtator. 3 Keb. Rep. 763. pl. 54. | 


One was outlawed in Job” * taken on the capias, and com- 
mitted to the Fleet, and the warden ſuffered him to go at large volun- 
terily; and after the executor of the plaintiff in debt takes him in 
execution gained upon a new writ, and upon this he brought au. 
dita querela, and ſhews this matter, and outlawry i in the plaintiff in 
the audita querela was pleaded Por cur.—lt is a good plea, becauſe 
fhis writ is not directly to reverſe the outlawry (as error is) but is 
founded u upon a tort, (ſcil.) on the eſcape, and not on the record only: 
otherwiſe in error or attainder. Outlawry is no plea; nor is there 
any difference as to this caſe, where the outlawry is at the ſuit of 
the defendant, or of a ſtranger. See other good reaſons, Sid. 43. 


11 on, an elegit the ſheriff takes an inquilitions and there are 3 
ſeveral lands ſubject to the extent, and found of the ſeveral values ; 
ind the ſheriff returns he had delivered ſome of the ſaid lands in 
particular for the moieties, where it appears, that according to the 
values found an equal moiety is not delivered to the party who 
fecovers, more than a moiety ; this is not void, neither is it a di ffeifi 1 
by the Entry, but only: voidable by an audita  querela, Wee 

If 1 recover againſt B. debt or damages, and an egit is drag 
to the ſheriff to extend the moiety of his land, which is aitrent de- 
nene, although it be admitted that this is not extendable, yet B. may 
not avoid this by entry without an audita querela, becauſe the ſheriff - 
had a warrant to deliver the moiety of half his land, and th's was his 
land, therefore not void. © ke Dan. Abr 629. pl. 5y d * 
a, 3 Dany. * 36. SS 1. 4 Brown. — AD. 21%. wt, 
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Duty ofa ener Sheri. - 


An elegit is a judicial writ given by fat M. 2. c. 18. either upon 3 
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recovery for debt or damage, or upon a recognizance in any court. 


By this writ the ſheriff ſhall deli ver to the plaintiff, omnia cattalla de. 
bitoris (exceptis bovus & afrjs carruce) & medietatem terrarum, and this 


mult be done by inqueſt taken by the ſheriff, for the valuation of 


the goods and lands ought to be firſt found by the inquiſjtion of a 


Jury? Stat. M. 2. c. 18. gives the legit, fo that in an legit, the ſhe-. 
ri 


may take in execution the moiety of the land of the coniſor, 
Oe. and all his goods and chattels, (except as aforeſaid,) and was to 


deliver them to the coniſee, or he who recovers, upon a reaſonable 


extent or price, until the debt be ſatisfied, and 'the ſheriff ſhall de- 
liver him the ſeiſin of the land, and he is called tenant by elegty 
| and ſhall 1 * waſte. 3 Ce. 1 12. 4 Co. 47. 

n | 8 

The elegit as to * is in effect but a fri fa; ; and therefor 
if there be no lands, anfexecution be on goods, and they are not ſuf. 
Seient, he may have a capias ; 3 otherwiſe if lands be extended. 


One prayed to tive an el:git, and the ſheriff n he had no 
Kinds; and he prayed a capias, but the court granted it not; the cauſe 
is the entry in the coll + is, that he has choſen the execution of the 
| mojety « of the lands which | > muſt ſtand to. 13 Ed. TD 
Note. The law is not to now, for if the ſheriff. returns alk, 
the party may have a capias, Hob. 57. | 

All the goods and chattels, in which are included leaſes ry years 
hall be extended, (except oxen and beaſts of the plow) the noten 


of the lands. 
A rent-ſich, where there is not any reverſion, cannot be deliver 
et liberum tenementum. Cro. Eliz. 656. pl. 20. 


" Fee-farm rents are exteniidble* upon an legit, and yet the words 
& the ſtatute, which give the ſheriff OT, are 1 land, ſt 
ctatem terre. Arg. 10. Mod. 526. 


* 


Since flat. quia empiores terrarum, if a man gives land in fee, reſerv- 
Ing a rent, it is a rent-ſeck in a ſubject, becauſe a "tenure cannot be 
created at this day, and every fee-farm rent, when granted by the 
. King, becomes ert and e not to ee 4. 9. 
3 72. apts | 


An ennuty certain is extendable by * Gro Fac: 18. pl.1 10, 


1111. in Ar at demeſug. we. may by delivered in execution by the 
ſheriff by force « of an elegit « out. of the King s court, for the la: Itſelf 
"was. never put in plea directly in the King's court. 5 105. Hul. 


47: ed. 53+ Brewnl, 235. Ma, 2 pf 351. 15 
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all the goods and chattels are bound after the te/fe of the elegit, and 
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qlgit or ſtatute, Cro. Fac. 88. ; 5 
If the inquiſition in git be void in any part, it is void in the 


if more than a moiety be delivered on the elegit, it is void for the 
whole, 2 Keb. Rep. 582. pl. 119. Sid. 91. e 


It was moved in the ſaid caſe of Harrit, to quaſh an inquiſitiom 


county the lands extended were; but Monmouth being in the mar- 
nt, and directed to the ſheriff there, and the return made by him, 
4 ſhall be intended in Monmouth. 2 Keb. Rep. 582. pl. 119. 


jury, and they deliver the verdict to the ſheriff in writing, they may 
is a compleat verdict by delivery of it to the ſheriff. 2 Rel. Ar. 7322 


= . | N — 99 4 1 13 
An elegit recites the judgment, quoad elegit executionem of the goods, 
and of a moiety of the lands; and the writ was, Ides tibi pracipimus 


redditi deliberari fac, omitting theſe words, & medietatem terrarum & 
tenementorum prædict, tenend. the ſaid goods and moiety of lands, 


ought to have a new elegit ; becauſe the inquiſition was taken with- 


whole, and the whole muſt be quaſhed 3: and not quaad that anly; ſo. 
of elegit upon judgment in B. R. becauſe. it appears not in what 5 


On a writ of extendi facias on a ſtatute, if the ſheriff impanel 2 
after make it more formal, but cannot alter it in ſubſtance; for is 


quod bona & cattalla of the defendant's, gue habuit dis judicii , 


quouſque debitum levetur, by virtue whereof the ſheriff delivered the 
moiety in execution. Per cur.—T his ſhall not be amended, and he 
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out warrant, the ſheriff having no warrant to extend thoſe. lands 


Cro. Car. 1 62. 5 5 


— 


. Two inquiſitions, taken at ſeveral days by ſexeral juries Upon-end 


fatute merchant, were adjudged naught ; one was taken of the land, 


and the other for the lands aud goods. Brownl. 38. 


| Aleſſce had a leaſe of the value of 100 J. and after the tee of the 
degit, and before the ſheriff had executed the elegit, afligns his term 


to ene, who aſſigns it over to the plaintiff in the ſcire fac; and after 


wards the ſheriff executes the egit, and delivers the leaſe to the 
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* On i inqu vifition of a Jeaſe which is but a chattel, the ſheriff may the 


vice of the court. Per cur.—He ſhall deliver but the my of that 


ether the ather moiety : then procels. iſſued out of the Exchequer for 


5 ought only to: deliver ſeiſin to enable the plaintiff to maintain an 


; bh aer Hut. "yy 


made partition of the lands of the geſendant by twelve jurors; bur 


ere needs no liberate'; otherwiſe on a ſtatute. Mer. ty, heca 


In every ale the ſheriff. muſt return and ſet out the moiety dif. 
tinctly, unleſs; they be tenants in common, and in that caſe he | 
2 return the en matters. Brownl.. 38. See Comb. 217. If 


fell it as —— but if he extends it, there an be no an benefit and 
chan as of a common extent. ROD T HP 9 ING. A | his 1 
Two perſons 3 Legi g one in . * who had 
the firſt judgment ſued firſt an legit, and the ſheriff prayed the ad- 


moiety which he had at —_ time 85 * writ en . Eliz. 
482. F | 


8. E. ee two „ in debt to PP ann bond, * 
was bound to F. in a bond, bearing date before the judgments. F. 
aſligns his debt to the King. A. takes out execution upon his judg- 
ment, viz. two etegits ; by one he has one moiety of H's lands, by the 


185 debt 5; 4a to the Bang. Fer . was reſolved, 


1. "The: fy rs title is prior to the King 85 and the King i is bound 
wt 33448. 


4 2. The two extents: are cſi axecared'; becauſe both jndgmente ther 
a in one and the ſame wy and no ny between them. Hard. 2 3. in 


Aua noſſefion ought not to be deliveied on elegit, the ſheriff terec 


geliment, and the tenant may, plead on the ejed7ment, elſe the tenant 


would be turned out unheard, and be remedileſs; yet if actual poſ- fon 


„ WORE is remedileſs. 3 Keb. Kep. 985 ph 81. 
1 elegit the ſheriff ought to deliver the moiety ay metes and nd 


"If the iand be firſt ad on a 3 aid. Sis an uit 
on a judgment obtained before the acknowledging. of the ſtatute | 
come alſo to the ſheriff, the moiety of the land extended ſhall be Wi”: 


Ls to the plaintiff * 4 judgment. Brownl. * 1 2K 


Me the practice is for attornies not to award a elgis on the roll 


"4 > 


"Fs a man fac an 3 on a Fry ad the theriff. te he 


be could not FR IO the moiety; to the parties. according to the writ, 
recauſe all the land was extended to another upon a ſtatute: he may 


Gra. Eliz. 160. 45 50. Hob. 57 | Leon. 176. pl. * | 


T one pray an elegit, and this e on . in banca, and aka 
gut the writ ; and before the return of it the record is removed into 
the King's Bench, where the judgment is affirmed within the year, 
and after it is affirmed to the court, that the ſheriff had returned 
is writ in banco ; yet the plaintiff may have a capias, for that this 
legation does not appear to the court; and now it is impoſſible it 
can be returned here, and fo it is ſtronger than if a nibil had been 
rturned. See 2K. n. 1451. 
at 5 oo 
. It was 8 if on elegit the ſheriff * to return the Aua; p 
and alſo that he hath delivered the lands. Per car.—An elegit needs. 
not be returned. Therefore if the ſheriff by force of an elegit de- 


livers to the party the moiety of the lands of the defendant,” and 
F. does not return the writ ; if now the plaintiff will bring an action of 
Sz”. edbt de novo, the defendant may plead in bar the execution afore- 


On an elegit, if the ſheriff deliver more than a moiety, the exe- 
ution is void. 2 Salt. 563. pl. 2. R. Raym. 718. See id. 346. 52 


The ſheriff returns on elegit that the party had not any lands, but 
ny within the liberty of St. Edmundſbury, and that J. S. bailiff 


moiety. to the party, and the WET by virtue of "ou extent bens. 
ered, | F 


from the ſheriff. 


thiſe, and the ſheriff where there is none, ſhall deliver the moieties, 
nd not the jury. Cro. Car. 319. Pl. 13. 


are facias lies; but 'upon a i fac bare. ſeizure 5 1s an execution. 
Lb. Rep. 789. Pl. 27. 821. pl. 32. 


u. n was found by inquiſition on ht” that the define was 


Be in 1 the right « of his wife; f the dheriff returns, uod bd brevis, 


| 


[| 


ſaid, though the writ of execution wy not e n 280. Pl. 5 


there, hath the execution and return of all writs, who enquired and 
eturned an extent by inquiſition, and that the bailiff delivered the 


ws —1. The bailiff may make ſuch. inquiſition yy warrant | 


2, When a jury 1 the inquiſition 6nd the ſeiſin and value of the 
lands,” the jury ſhall extend all the land; and the bailiff in a fran» 


On an legit, averring no goods were ſeized, it hath been held no 


azed of the moiety of a meſſuage and lands for life, and other 4 


' MT ork) | &c. 
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ifter have a ca” ſa', for this return is all one with a nibil returned. 1 
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vered with him in common: if it had been duorum poniariorum, it 


cution of the elegit, and then he ſhall have a new one at his peril, 


old ſheriff, becauſe: by the entry on the roll it appears that no exe. 
cution was done; but if the entry be not, the ſame is an execution 


* „„ 
* N * 
© 
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Gr. dekberai feel ene anmium prem . — Katia 
niedieratis urns meſſuagis necnon duo pomar necnon unum clauſum. The 

vas filed; the return is not good; the ſheriff ought to haye 
delivered to him the moiety of the lands jointly, ſo that the tenant by 
elegit may be tenant in common of a fourth part with the j Joint- 
tenants. But by this delivery in ſeverality, he had in effect ok the 
eighth part; for the other joint-renant may occupy the land del. 


hid been good. And he cannot have a new elegit properly, but the 
plaintiff {ball make a ſurmiſe that the ſheriff male Suggeſſtt i in the exe. 


Zatch 77. . 


An extent. on a bs. The plaintiff put the oath 

in poſſeſion of parcel of an houſe and lands, aud ſuffered” the coni- 
— to- continue in . reſt of the houſe, by reaſon whereof the co- 
niſor kept the poſſeſſion of the whole, and held the coniſee out, f 
The coniſee, to the intent he might have a full and perfect poſſeſſion U 
of the whole, cauſed the ſheriff that he did not return the writ of 
extent, on which it is entered on the roll, quod vicetomes nihil inde fecit 
nec mifit breve ; an alias breve extendi facias may well be awarded. And 
the ſheriff cannot return, that the Jand was formerly extended by the. 


for the party, though it be not returned, 2 Leon. 12. pl. 20. 


After one li retard; they cannot have wither elegit without 


cheriduances,;: Per cur. — The courſe is nct te make chntinuane . © 
in the roll, but awards ſeverally. Per cur. — If nibil be returned, he th 
have a new. c/egrt; but if an acre be return, he can han 2 
A. N pl. 7 W 
* other „ 5 
It a cheriff takes inquiſi tion on Herr, the plaintiff may enter im- | 
mediately defore the return of it. Kol. Abr. 7 738. | 1 
| Where the ſhieriff returns nihil as to goods and chattels.on the f , 
elegir, yet on the ſecond elegit a leaſe for years was taken in execu- N. 
tion though the ſuggeſtion for the ſecond writ was of: lands, 2 Al 7 
nothing oi chattels. Mb, 341. pl. 5 4s . 7 1 
On rf the ſheriff returned, that he had delivered to the Pla ſha 
aff” goods and Chättels of the defendant's ad valentian 20, ger r. © 
ticnabile prelium, and ſhewed what the goods were in certain; anvil ; 


alſo that he had deliveted 20 acres. of land of the defendant) 
gur e Heller, emmium terrarum per rationabile extentum, but returned ed 
ng inguifttion, 710. per fecramertum 1. Per cur. — There ougit 
to be ing ulſition, and the . himſelf” canaot extend it. Dy. 100, 


al 4 


40 
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A plaintiff declares wks the defendant md ſeized goods of J. S. 
by virtue of an elegit, ſued by the plaintiff, and delivered to the de- 
fendant, being deputy ſheriff, he in conſideration that the pl 
it the requeſt -of the defendant, would proſecute another elegit, and 
{diver to the defendant, and authorize ſome perſon to receive the 

goods to be found'by the inquiſition, and to deliver the goods-to the 
jerſon authorized, Per cur. — The promiſe is not lawful ;" the ſeiz- 


ing of the goods by the firſt legit was not good, for want of an in- 
' quiſition, and it differs from a fieri fac : ſo that the defendant is a 


treſpaſſer ab initio, and this promiſe is to make good his tort, and 
the ſheriff muſt return a jury differently, and this promiſe engages 
him to the contrary z ; and one part of the promiſe being unlawful, 


makes all vicious. '2 Jo. 24. Cart. 223. 


A new ales Nued on ſuggeſtion, that the pho had other aden 
the ſame county; for if it appeared that one takes part of the land 
upon delivery of the ſheriff, and accepts it, he cannot after. take 4 
new extent; and if he does, it is wholly void, for than the record is 
ended, and the attornies of both parties are out of court: but if it 
is Hand that he came into court, and ſurmiſed that 'the party had 
other lands in the ſame county, and prayed a new elegit, he ſhalt have 
it; for this is intended the firſt 50 of the extent returned, and then 
it is reaſonable he may have it, and pray a new extent, for ho never 
accepted of the firſt, Mo. 241. Cre. Eliz, 310. 5 


After a full and perfect execution had by extent, and retired of 
record, there ſhall never be any re-extent upon any eviction ; but if 
the extent be inſufficient in law, there may go out a new extent; as an 


 degit iſſued out againſt &. Eſq; who at the time of ſuing the writ 


was baronet, it was inſufficient ſince 2 23 H. 8. * 5. Co. Lit. 
290, Sc. ; 


If more than a mbiety be delivered on the elegit, it is void for the 
whole. Sid. 91. pl. 12. See 10 Vin. Abr. 594- N. | 


| The ſheriff may extend or ſell a leaſe, and this (ile ſhall bind the 


King, becauſe but a chattel, and no covin in the caſe. Judgment in 


debt again © ra; for life, who releaſes to the other and dies. 


The plaintiff ſues elegit. © Per cur. The releaſe, being his own act, 
ſhall 50 diſcharge his moiety of the execution, for by the acceptance 
of the releaſe He has deprived n of the 7 Jus NODS 7 Co. 70. 


2h ER (where there is not la red; Meist in ) cannot be deliver- 


ed ut liberum tenementum. Cro. Eliz 656. | 6 
| Annuity e certain is extendable 7, it. Gro Fae. 78. 8 


| 
3 
1 


1 


Where the ſheriff extends a manor by the. name of acres, land, 
meadow, wood, no advowſon paſſeth. Ow. 4. - ans 


On recovery in C. B. againſt G. the plaintiff prays elegit to the 
| ſheriff of London, where the action was brought, and to the ſheriſft t 
of Lancaſter (as the courſe is) by ſci fac directed to the chancellor of 
the county palatin? ;- and this elegit appears to be grounded upon a teſ- 
tatum, firſt made by the ſheriff of Landon, that G. had nothing in WM, 
London, ubi reuera they never made ſuch return; and upon this the Ml ; 
ſheriff returned that he took a leaſe of tithes, which the ſheriff deli. Ml 4 
vered to the' plaintiff, as the goods and chattels of G. for the debt, f 
and that GE. had not plura bona, &c. Per cur. —No return being Wil , 
made by the ſheriff of London, and it appearing that no ze/fatum was Ml , 
ever awarded, it is error; for the plaintiff in B. C. might have p 
taken his elegit immediately into London and into Lancaſter, yet he Ne 
hath waived this benefit, and grounds his execution upon a teftatim b 
which is falſe: and now G. ſhall be reſtored to his term again; for the h. 
ſale and delivery of the leaſe to the party himſelf on an elegit, is not 27 
by force of the writ, and it is in law but a bare delivery in jþeci, Ml 4 
| and upon reverſfal ſnall be reſtored in ſpecie, and doth not. alter the h 
i property abſolutely, but attends the goodneſs or illneſs of the exe- 2 
| cution. But if the ſale had been to a ſtranger for 1007. though the Ml ti 
[ value had been 1000/7. yet upon reverſal he ſhall not have the term, IM b. 
but the money, for it is the folly of the party that he did not pay 
: the judgment. So on ſale by #” fac”, the term ſhall never be reſtored, 
Cro. Fac. 246. Yelv. 179. Yelv, 180. YT | 


; ! If no return | be on elegit, the party after the year and day ſhall 
| avea ſe fa, and after this a new elegit, , Mo. 24. pl. 83. 


If the goods and chattels of the King's debtor be ſufficient, and 
ſo can be made appear to the ſheriff, whereupon he may levy the 
Eing's debt, then ought not the ſherif to extend the lands of the 
debtor or his heir, or of any purchaſer, or tertenant. 


If one extends a fatute. aple at the ſuit of A. the ſheriff extends 
the lands, and takes the goods, and ſeizes them into the hands of 
the King, but does not make livery, and after a writ of prerogative 
of the King's iſſues out of the Exchequer, and commands the ſheriff 
to levy. the King's debt of B. (viz.) Tool. of the goods of the debtor, 
and if he had not ſufficient, then to extend his lands; and this is 
delivered to the ſheriff after the firſt extent, but that was not returned. 
The ſheriff in this caſe ought to execute the extent for the King“ 
debt, becauſe the property of the gopds and lands were not in 4. be- 
fore they were delivered to him by a writ of /iberate, and the goods, 
being ſeized into the hands of the King for the uſe of the part, 
were privileged from all other executions but that of the King only. 
*2 Rol. Abr. 1 58. | Dy. 67. Hob. 339. | : Fo ; | | 


is 


dr 


Where 
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edged before the mayor of the ſtaple. 
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Where the officer without any warrant or authority ſhall levy 
any duty for the King, and ſhall after account for the ſame in the 
Exchequer, or otherwiſe pay the ſame to the King's uſe, there the 
officer ſeems chargeable but as a treſpaſſer; but if he ſhall convert 


the ame to his own proper uſe, it is felony, 
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If a man be bound in a fatute merchant, (and does not pay the 
debt at the day) execution thereof ſhall' be done in this manner: 
the coniſee muſt come to the mayor, or other officer, before whom 
the ſtatute was acknowledged, and pray him to certify the ſame into 
the Chancery, under his ſeal, &c. and if he will not certify it, then a 
writ of certiorari muſt be ſued forth of Chancery, directed to the ſaid 
officer, to certify the acknowledgement of the ſaid ſtatute into the 
petty-Bag Office in Chancery, and upon the certificate a writ of exe- 
cution ; ſeilicet, firſt, a capias ſhall go out to the ſheriff againſt the 
body of the conifor, (i laicus fit. ) but the debtor, after he is taken, 
hath liberty given him (within a quarter of a year) to ſell his lands 
and goods to diſcharge his debts; and if he do not agree for his ſaid 
debts within the next quarter, or if he cannot be found, then all 
his lands{and goods upon an extend: facias ſhall be appraiſed by a jury, 
and ſhall] be delivered to his creditors by a reaſonable time, to hold 
till the debt be fully paid: and yet the body of the debtor, if he 
be taken, ſhall remain in priſon until the debt and damages be paid, 
And this writ may be returnable into the C. B. or B. R. 


Though it be within a franchiſe, the ſheriff is to execute it 


If the theriff return, that the debtor is a clerk, then an extent 


ſhall go out againſt his lands and goods only. 
If the debtor find ſureties, they ſhall be ordered in all things as 
the principal; /ci/icet, as to the arreſt of their bodies, and delivery 
„%% — , 72 net ee 


The ſtatute ought to be ſhewed to the court where the certiorari 


is returned, _ 


The creditor, out of the profits of the land, is to find the debtor 


dread and water in priſon. 


A Aatute Naple is of two ſorts: 7 


I. Per flat. 26 Ed. 3. c. 9. & fie prepriis dicitur, and is acknow- 
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E 2 Pf fla. 23H 8. 6. before neo the chief dne befor 
vs the mayor and-recorder of Londen. | 


A flatute fraple muſt be certified in 8 as a a flatute-merchan, 
and on that certificate execution ſhall go preſently forth againft the 
body (/i laicus fit) and the lands and goods of the coniſor returnable Ml | 
into Chancery, in the Potty-Bag Office webe, and not into B. C. or 
Ko R. as a.flatute merchant. 


The ſheriff on this ſhall take the body of the Sander, and per 2 
cramentum proborum, &c. preſently extend, and prize and ſeize into 
the King's hands his lands, goods and chatils, . ſhall 0 the 


appraiſement into Chancery. are 8 6 


Upon which the coniſee ſhall have a liberat, to the lheriff to de- 
liver theſe lands and goods to the value of his debt, and ſhall not be 
delivered to him by the ſheriff before the liberate. 


By force of the writ on the flatute KILN the ſheriff may deliver 
the lands and goods. preſently upon the extent of the party. But 
by the writ on a /atute ſtaple, or recognizance, in the nature of it, 
he is to extend the lands and goods, and to ſeize them into the hands 
of the: HG ; but. x not to deliver mem # to the PET) withoue a liberate, 


„ „ . aca «<< 


1 


1 a flatute . and recognizance, the firſt aro is to take 
his body, lands and goods, all in one writ; for this is by the ex- 
preſs words of the ſtatue, and is a more f peedy Pry than the 
latute merchant. 8 Cops Been 


; ak awe} wes <4 Aa 


On a flatute flaple and recognizance, the writ or Add, on 
return of the coniſor dead, is to extend the lands nec non catalla, which 
were of the coniſor at the time of his death: and this is the con- 
ſtant courſe, as appears by records of extents which are in the rolls, 


"On extent of a fatute merchant, the ſheriff returns, that the body 
cannot be found, and that he had extended the * and en 
them to the plaintiff, OM 44% 


| The ſheriff may return non + ab invents, nec Jaber bona 1 nec terra: 
the — returned the GO: mortuus. * 299. 


tie 


2 


* s 
On extent of A | fatute merchant, or . the ie herif may return, 


that the debtor is clerk. If he return tarde, « or mandaui . W. 
ati, he ſhall be puniſhed. 


Lands in ancient demeſne ſhall b be es in dion oma Natute, 
but not on copyhold lands. 4 Co. 7. 5 Co. 105. 


Where the debt of the canis appears in the returm, n * - 
neceſſity bis ſeiſin muſt be found to be of an eſtate in W * 


Dy. 299. | 


Execution upon recognizanee pr 32 H. 8. c. 6. bas — 
of a Aatute Aaple. 


An extent on a fatute- merchant. iſſued out againſt R. the coniſor ; 
the ſheriff returned, that the coniſor was poſſeſſed of divers goods, 
and ſeiſed of lands, "which he delivered to the coniſee, and that the 
coniſee accepted of the lands ; and becauſe the-ſheriff did not return, 
that he had not any other lands; goods, or chattels, it was adjudged 


inſufficient, and a new writ awarded ; though ſome held it was well 
enough in the caſe of a coniſor, but not in the caſe of a purchaſer. 


Brownl. 37. 


Ik the ſheriff do not return the 7 or return tarde, or chat he 
directed it to a bailiff of a franchiſe, he ſhall be puniſhed, and = 9 
damages to the party * . to the ſtatute de 
uribus. WW. 2. . 39 ; 


Two inquiſitions taken at ſeveral days by fant” juries upon one 


latute merchant, were adjudged naught; one was akon of the lands, 


and the other for the lands and * Brouml. 38. 


If another had theſe lands in execution by etzgit, or is in by dif- 
cent; in ſuch caſes the ſheriff ſhall return the ſpecial matter, i. e. 
in the firft caſe, that he hath extended the land of the defendant ; 
but he cannot deliver the ſame to the plaintiff, for chat another had | 
the fame in extent before, | | 


This ſheriff, having an extent upon a ſtatute, may gather the 
goods all into one place to be viewed and appraiſed by 1 jurors, 


and he is not a W As. 505 as 


If lands e in execution (on a flatute merchant, Raple or 
recognizance, or _ recovery of debt and damages) are lawfully 
recovered or evicted out of the poſſeſſion of the coniſee, before his 
debt and damages be ſatisfied, he ſhall have ſcire fac, &c. and up- 
on this a new writ of execution or re-extent, to levy the reſidue, per 


515 — 8. od. . * Lit. 7. 389, * 3 Co. 87. 
4 A feire 


4 
» 


tena 


T TOTO x 


no heir, and the tertenants appear, & ia ferm. 


re eee e 
n X 1 y 2 
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A Fire facias is a writ judicial, directed to the ſheriff, Ge. ang ; 


uſually to warn a man to come and fſhew, cauſe to the court, . 
why execution of a judgment ſhall not be done. But this writ 
ſhall not be granted before the year and day paſt, after Judgment 


given. 


If a eoniſor in a recognizance dies, ſcire fac goes againſt his exe. 
cutors, c. hæredes terrarum, &c. ſheriff returns that he had no exe. 
cutor; & ſcire feci W. H. filio & haredtpredia. M. (le conifor.) 
This return agrees not with the writ, yet it may be good. 3 Co.! 5, 


A feire fac on a recognizance in Chancery againſt C. who was re- 
turned dead, then a ſecond ſcire fas iſſued againſt the heir of C. 
and againſt the tenants of the lands of C. which he had rempore 
recognitionis vel poſtea. The ſheriff returned C. tertenant, and omit- 
ted to return any thing againſt the heir. This is a non-return of 


the ſheriff, and not a miſ-return, and is not aided by any of the 


Katutes of 32 H. 8. or 18 Eliz. or 21 Jac. of Jeofails. It is error; 
the tertenant, without the heir, ought not to be charged : therefore 
the heir ought to be ſummoned, for the heir may have a releaſe to 
plead, or other matter to bar the execution. Alſo if the heir be 


within age, the parol ſhall demur, and the tertenant ſhalLhave ad- 


vantage thereof. And a new ſcire fae iſſued ad infarmand curiam; 
and the return was, that he had not any lands' in his bailiwick that 
deſcended 'to his heir, nor any heir within his bailiwick : and good 
enough, though it had been better if he had returned who was heir, 


aud that he was warned, or that there was: not any heir in the faid 
county. Cro. Car. 295. pl. 4. II Vin. Abr. 19. pl. 18. 5 


The writ commands the ſheriff to give notice to the tertenants 
of the land in fee - ſimple, and the ſheriff returns not, that thofe 
which be had not returned were tenants of the land in fee-ſimple; 
and ſo the words of the writ are not anſwered. -Brownl. Rep. 145, 
146. | 9 2 | 555 . 1 1 


The ſheriff may return 24 tertenants of the whole, and every | 
tenant may plead in diſcharge of himſelf; or he may return, that 
each is tertenant of ſo many acres. 2 Keb. Rep. 601. pl. 26. 


A feire fac to have execution on a recognizance. The ſheriff re- 
turns the coniſor dead; other ſcire * iſſues againſt the tertenants 
of the coniſor, on which the ſheriff returns a ſcire feci to M. and 
R. tenants; and further, that there was no heir, nor any other 
nts, quibus ſcire fac poterit, & la forme. 2 Keb. Rep. 621. pl. 


A feire facias againſt the heir and tertenants. The ſheriff returns 


A ſi 


I 


| Duty of der s Sheri; 327. | 


A ſeire facias to tertenants. The ſheriff returns they are ſum: h 
noned, bs forte, 2 Saund, 6, 8. 23: * Aloe | 


uh ſcire fac ad audiend emu, muſt be ddlivered t to the teri, 
Nl. Rep. 329. 


If a ſpecial ſcire fucias do iſſue _ a nibil cannot be returned 
upon it, for nibil i is a general wan and the writ is W 

The return of the ſecond ſeire fa ought to bear date on the re- 
turn of the firſt Faire fac . | 


C. T wo nibils returned, countervail ſere fac. | 


it- To eine fac for men, ſheriff returns, that the defendant i 5 
of dead. | | 


r; A ſcire fac RY tertenants. The ſheriff returns they are ſum- 
Wo moned. 2 2 Saund. 8. | k : 


be On motion l under -ſheriff Greenaway, for not returning 2 
d. ire facias; and it was inſiſted, that being returnable at a return 
»; day, and not at a day certain, he need not return it till 4 die poſt. 

at So the court did nothing. Forteſc. _ 363. | 


ir, He which i is ſued i in a perſonal altiog if he do not appear on the 
id mean proceſs, then the exigent is directed to the ſheriff to call and 
proclaim him in five county-court days, one after another, to an- 
ſwer, to the law ; and when upon the exigent the ſheriff returns quod 
108 © comparuit, upon his return the plaintiff ſhall have a cap' utlega- 
fe tum againſt the defendant ; but if the defendant TION. _—_ the exi- 
, he ſhall have a ſuper ſedeas. | 5 


Where on the exigent the ſheriff returneth reddidit ſe, he muſt 
have the = DOT. in court at the day of the 1 N the party be 


y Wn lick. 
1 | 
The ſheriff may return the coroners were abſent. 


A eapias Air is a non e in itſelf, and therefore the 
bailiff of a liberty cannot execute a cap utlegat. and if the party be 
q in the hands of the bailiff, the ſheriff may take him. 


. If a capias utlegatum iſſues to the ſheriff to take the party, and to 
| enquire what lands and tenements he had, the ſheriff finds by in- 
quiſition that he is ſeiſed of many lands, and continues poſſeſſion 
« in them, he cannot * the party one of n by force of that. 
Wi ch, 78, | Cota | 


An 
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An * — in Zonden in theſe words: ad buſting, 
. tentum in Guildhall civitatis London tak, die A. B. exaftus fuit & wy 
. comparuit. This is no good return, becauſe there are two huſtin 
in Londonz one is d communibus placitis, and the other is de platit, 
- terre: in ſuch caſe the return muſt be, apud buſting de * 
| Placitis. 


* 1 


The city of 1 Norwich is ee the coutity of Norfolk. Alfo it is 
a county in itſelf, which may hold plea; and therefore if a return 
be made in theſe words, ad com tentum apud Norvicum in com Ner- 
folc', this is not good, for that it may have two intendments, (ſcilca) 
that the county which' was held there was for the city, or for the 
county of Norfolk. But if the return be in theſe words, ad comita- 
tum Norfole' tentum ap Norwicum in comit Norfolc, it is good, for 
now it cannot be intended, but only that their * was held 1 
the county of Norfolk. 11 H. „„ 


In a cap. utlegat. the ſheriff returned, that the party 3 ar- 
Teſted had a protection from a peer of parliament, it is ill; and day 
Was Siven to the ſheriff to amend his return. i uch. 24. 


Pfoclamttion was directed to the ſheriff of Cheſhire againſt 7 E 
lod the writ was returned, tali die ad comit meum tent” en le ſbire- hall, 
Oc. proclamationem fect ac cad Hir ud general ſeſſion”, &c. proclamationem 
fect; and this matter was pleaded in avoidance of the outlawry to 


Teverſe it, becauſe the proclamations were made one day, and the 
228; writ was tribus ſbecialibus diebus, Oc. e 


— 


p curiamIt is an in return, and the ſheriff was amerced for it. 
04. Hl | | 


By the 29 of 3 the writ was lirefted to the ſheriff of 


London, and not to the coroner, (who is mayor.) 


The return of the outlawry out of London in B. R. ; is ; generally 
made without ſay ing, per judicium coronat. 2 Rol. Abr. 806. 


Ta error to reverſe an outlawry in the county of Lancaſter, fo 
that the ſheriff. returned, qued ad com Lancaſtriæ tent. ibid. where it 
ſhould have been, Ad com Lancaftrie tent. apud Lancaſter, or at ſon 

other place a and it was reverſed. 9 Co. 94. Dy. 105. 


The exigent Was returned, ad com tent. apud caftrum de Exon! prim 
| exaftus * Sc. and becauſe it was not ſet down in what county, it 
was held to be erroneous. One was returned outlawed, and for thit 
it did not appear that it was per judicium 3 it was "reverſe 

and 5 without any writ of error. 8 


The 


ww Qs & . - 


"Duty of of under x Sbertk. 


The Jud 80 To ent is, ideo utlegat* caronatar”, E Ink. 288. 1 
The profits of lands of the Pert outlawed, in perſonal. actions, 
ge ſberiff may ſeize without any officer, and alſo the goods, 


No perſon outlawed in the King's Bench for any cauſe, (treafon 
ad felony excepted) thall be compelled to appear in perſon, but may 
appear by attorney, and reverſe the ſame without „ where 


it is 


turn Wi ſpecial | bail ſhall be ordered by the court,” 4&5 & M. c. * 
r. /. 3. 2 Stra. 1178. 12 Med. wy 19 OL 
wet 

- '$ that a perſon outlawed ( except as aforeſald) may now appear 
1 by attorney, and then ſome friend, or his ſaid attorney, muſt under- 
for ff take to pa the fine and his fees, and then the outlawry may be re- 


vetſed. But it is held, » that this 1 does not extend to a * 
rturried, . | } 


| 


for 


-: No goods upon any tenements leafed mall be when by any exe · 
day i cution, unleſs the party, at whoſe ſuit the execution is ſued out ſhall, 
before the removal of ſuch goods, pay to the landlord of the premiſes, 
Wor his bailiff, all money due for rent for the premiſes, provided the 
H. fl ttrears'do not amount to more than one year's rent; and in caſe the 
bal, WY wxcears ſhall exceed one year's rent, then the party at whoſe ſuit, fc. 
nn Ml paying the ſaid landlord or his bailiff one year's rent,” may proceed ta 
„ execute bis judgment; and the ſheriff is required to levy, and pay 
the to the plaintiff, FO well the money paid for rent, as the n 
noney. Stat. 8 Ain, c. 14. ſet. 1, | : 


it. The executor of a landlord, after the An of his. babes, had 
rent due, and the goods of the tenant were taken in execution, and 
| the executor gave notice before the removal of the goods, and it 
F of vas determined by the court, that an executor ſhould have the bene- 
ft of chis 20, as well as the landlord himſelf, for it is * 9 


reſted, a Feri. Rep. 359, 360. * 214. 


"Doble were taken in Giedutiol and the money levied, then Wa 
niniſtration was taken to the landlord, who died inteſtate, and the 
for adminiſtrator moved the court to haye a year's rent; but it was de- 
eit termined, that as execution. was executed, he was too *** Mu. 
me *. 360. Swe. 97,214. Gill. . Rep. 225. Bags 


Pat of" e contra, held that execution was not to . fayed 
unleſs there was” notice ; but held that in this caſe the adminiſtrator 


"ug he 7 1 to fo ANY execution, unleſs before the removal. of them 
nt ſhall pay „. which words he held, gund the 

5 the ren ame in reſped — the party ſuing; fo that though 
©, wh 1 1 the 


was entitled to it, becauſe 8' Ann, chap. 17. ſays, that no goods, Gr. 
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the ſheriff not having notice removed them, they continued bound in | 
is hands, and upon application the arrears ought to be paid by him ect 
and that if they were fold, and the money delivered to the party it! 
ſuing, he became chargeable with the arrears. ( Quære, What re. Ml on 
medy the landlord could have againſt the party ſuing after execution 
perfectly executed?) He alſo held that the adminiſtration ſhould - | 
have relation to the death of the inteſtate, becauſe, by the ecclef;., no 
| afical law, it is not to be granted within 14 days of an inteſtate's MM cu 
eath ; which the other juſtices denied, and ſaid that relations bein he 
fiQitious ought not to hold place againſt the rights of ſtrangers. dhe 


It was agreed per tot cur'— That though the landlord be the only Wl fu 
perſon mentioned, to whom the arrear is to be paid by the party Ml 2. 
ſuing, executors and adminiſtrators, being the perſons upon whom 

the right to the arrears devolves, are within the ſtatute; and ſays, that | 
Powis's opinion ſeems to be better grounded than that of the other Ml th: 
juſtices; for the ſtatute was made for the benefit of the landlord ill of 
only, and with deſign to prefer his year's rent in arrear to the execu- Ml lat 
tion, and the words of the ſtatute, viz. unleſs the party ſuing out ex- 
ecution ſhall, before the removal of the goods pay to the landlord, &. 
then the party ſuing execution, paying to the Jandlord, &c. may pro- MW an 
ceed, &c; ſeem plainly to make it incumbent upon the party ſuing to. Ml fr 
take notice whether there be a landlord, and what rent is in arrear; | 
and if, by the removal of the goods without notice, the landlord ſhall 

be excluded from demanding the rent in arrear, the ſtatute will be al- WM at 
moſt ineffectual, ſince the landlord cannot but be preſumed to be a, 
ranger to the proceeding againſt his tenant, 11 Vin, Abr. 133. in m 
1 bY N 


Caſe by the plaintiff as adminiftrator of F. S. againſt the defen- Ml 8 
dant as bailif of the liberty of the dutchy of Lancgſter, for execut- 

ing a fie: facias, and removing the goods off the premiſes before the | 
landlord was paid a year's rent, purſuant to the above ſtatute ; the Ml ti 
general iffue pleaded; verdict and judgment for the plaintiff; a wit Ml t! 
of error brought, and upon the, general errors being affigned, the Ml 


- judgmeyt pf, the Common Pleas was affirmed. Stra. 212. II Vin. t 


* x <. *%« 


Abr. 134. Pl. 30. 


On an execution againſt the defendant, the court was moved on i 
behalf vf Saaler the defendant's landlord, for a rifle on the ſheriff, to 1 
levy and pay him a year's rent; and the queſtion came upon this, 
whetber the ſheriff was to have his poundage, and from whom? Af- 


ter ſeveral motions, the court made a rule for him to pay the land- 
lord without any deduction. Stra. 643. e, FO et th J 


On motion for a rule on the ſheriff to pay the ground landlord of 
an houſe, in Which an under leſſee dyelt, and againſt whom an ex- 
WWWWWWWWWWGWWWWG ent egg 
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id 
bid ecution was ſued out, a year's rent purſuant to the above act; but 
arty it was hetd, that this was not a caſe within the ſtatute, which extends 
t re. WM only to the immediate den 2 * 787. 3 8 . 
tion R 
ould After the landlord hy a year's tent paid out "of the execution: 
lejin, noney according to the above ſtatute, there came in another EXC= 
ate's WM cution, and the ſheriff refuſing to levy him another year's rent, 
eing he moved the court for a rule, but was denied; for the intent of 
Ie act was only to continue a lien a3 to one year, and to puniſh him. 
for his Jaches, if hè let more run in arrear. If he had any thing to 
nly WM fpport his demand, he might dei an action againſt the theriff, 
arty. 2 Stra. 1024. Andr. 219. 
10M | 
that Where land is let for a year, = afterwards at will for leſs rent 
ther IM than before, and both rents are payable half-yearly, and at the end 
ord Ml of the firſt half-year under the laſt demiſe, an execution comes, the 
cu- WM landlord is entitled only toy the two * half- year- s rent. an. 2187 
ex- 
of Where 14 is let for a year, and then part thereof at will, and 
ro- in execution comes, the landlord is not entitled to any part of the | 
to. rt year: s rent. 5 218, 219. 5 
ar; 
all There is 2 proviſo i in 1 che how 4 of 8 Ann. that packing! in the 
al- act contained ſhall extend, or be conſtrued to extend, to let, hinder. 


e a, Wl or prejudice her Majeity, her heirs or ſucceſſors ; but that it ſhall and 
in may be lawful for her Majeſty, her heirs and ſueceſſors, to levy, re- 
% cover and ſeize ſuch debts, fines, penalties and forfeitures, in the ſame 
manner as if the act had never th made ; any thing, Sc. Stat. 
n- Ain. c. 14. ſect. 8. | DE, 


he One Southerby v was outlawed, and y hea extent | iſNued, and an inquiſi- 
he tion was taken thereupon, and his houſe and goods ſeized by virtue 
rit Wl thereof. . Erchins the landlord moved upon the {ſtatute of 8 Ann. to 
he I have the goods delivered to him, ſuggeſting that they had been diſ- 
n. traiged by him for rent three days before the extent. It was held, 
that not the party, but the King, was only concerned in the out- 
_ HY lavry, and the landlord was not relieved upon the motion. Bund 5. 
n . 5. The ſame motion was made in Mich. term 1717. Defendant 
to vas not We, Lid. A note of the reporter. | 
83 ; 
f- 5 extent bearing Sos a 4th of 3 iſſued againſt Dale, b 
. virtue of which, corn and hay were ſeized; but Mitchell the land- 


lord having diſtrained the ſame for rent che 29th of Ocober before, 
4 refuſed to let it go; upon which an attachment was moved for 
f WM ainſt Mitchell, the goods not having been ſold within five days, 
„burſuant to the ſtatute of 2 V. & M. . K. c. 5. no property was 
| divelted by the di ſtreſs, and they were in the landlord's hands only 
| {4+ u 2 by 


8 o 


i 


by way of pledge; but an attachment was refuſed for the reaſons in 


the report. Bunb. 42. See Dy. 67. Rol. Abr. 673. pl. 8. Noy 119, 


Vent. 37. Cro. Car. 148. 2 Saund. 47. 


On the 12th of February 1728. an extent iſſued againſt P. tenant k 
S. the 22d of April, 1729. S. diſtrains for rent; the zoth of Avril, 
1729, the inquiſition finds the goods then in the poſſeſſion of P. 


N. The extent was not executed till the 23d of April, the dy 
after the diſtreſs. On motion that S. might have the benefit of the 


ſtatute 8 Ann. for his rent, notwithſtanding the extent ; but denied. 


RN 6 | Of 4 Reſcue. | 
V EN a perſon is reſcued, be it on execution or mean proceſs, 
no action for this lies againſt the ſheriff ; and if the priſoner 
be arreſted on meſne proceſs, and as he is bringing to the gaol he is 
reſcued, no action lies againſt the ſheriff, for the ſheriff Tannot be 
ſuppoſed to have the poſſe comitatus upon every meſne proceſs ; other- 
wiſe if it be on execution, there caveat Vicecomes. But if he be ar. 
d on meſne proceſs and brought to the gaol, then it is no good 
return for-him to ſay, the gaol was broken, and ſo he was taken from 
him. And therefore action on the caſe was brought againſt the 
theriff of London and Middleſex on eſcape z they plead they have 
have taken the party on a latitat, and that, in bringing him from , 
lington to the gaol, reſcous was made of him from them, and fo 
return the reſcous. 2 Bu. 198. Cre. Fac. 419. Ado. 852. Cru, 
£1. 868. Ney 40. Rol. Rep. 388. Rol. Abr. 98. Pepb. 192. 


Per cur — The plea and the return is good, notwithſtanding 
Waldoe and Lambert's caſe, 44 Eliz. B. R. and that upon the former 
differences; and the difference between meſne proceſs and execution 
was enforced in this caſe. If the ſheriff takes one in execution for 
debt, and after he ſuffers him to eſcape, the debt is gone, and the 
-proceſs ſerved ; therefore in ſuch caſe, if he ſhould not have his 
remedy by way of action againſt the ſheriff, he ſhould be without re- 
medy ; but not ſo in meſne proceſs, for there the party may be taken 
| again, See 6 Mad. 141, N „ 


An aQion of debt lies againf the ſberiff on 4 cap” returned gi 
expit corpus, and he was reſcued. 2 Ret. Rep. 57, 388 
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and reſcous lies only on a copia 


; No rybour can be on a fri far for goods, but in fuch caſe th 
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caſe, which is full as to the point, and was as foll Lit. Reps. 


= f l 
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A ſcire fas was brought againſt . Finch, ſheriff of Glouc', for that 
the plaintiff having brought a fieri fac directed to Finch, he returned 
that he had taken goods into his hands to the value of 721. and had fold, 
s much of them as amounted to 11. and the reſidue remained pro 
dfetfu emptorum till ſuch a day, at which time he putting them to 
le, they were reſcued from him; upon which return the ſcire fac*. 
yas brought to ſhew cauſe, why the remaining debt ſhould not be 
levied on his goods. To this the defendant demurs. All agreed 
that the return is not good, But the queſtion was, whether he has 
charged himſelf by this writ. Cro. Car. 515. Saund, 340, 343. 


% 


* 
* 


Per cur — He is chargeable by this return, If he had returned 
only ga remanent pro defectu emptorum, therein had he done his office, 
and in fuch caſe on the election of a new ſheriff, a diſtringas vicecom 
ſhall iſſue to ſell the goods, and to deliver the money to the new 
ſheriff... But when he ſays further, that they were reſcued out of his 
hands, therein he hath miſdemeaned himſelf : and by Dodderidge, the 
ſheriff hath charged himſelf by this return, as well in regard of his 
miſdemeanor, as alſo that he hath his remedy over againſt the reſ- 
couſſers; nor can the court award a writ of vendit' exponas, becauſe 
it is againſt his return. But if it be objected, that perhaps he had 
ſeiſed the goods again, ſo as he may ſel] them on a vendit exponas, if 
ſo, then he ought to have pleaded it to the ſcire fac, and it had been 


It was a great queſtion, if one ſhould have action N e the par- 
ties that reſcued ? Three judges were of opinion he ſhould, though 
it was well objected, if he ſhall have action againſt the party, he 
ſhall alſo have action againſt the ſheriff, and ſo be twice ſatisfied ; 


and the ſheriff ſhall have action againſt the party, and fo he ſhall be 


twice charged. 


Mete. It has been held, that a man in fome caſes ſhall have elec- 
tion of action, and both are but to recover damages; a man had an 
execution againſt one, another ſaw the man and conveyed him out 
of ſight ; action on the caſe lies againſt him, and perhaps the ſheriff 
is dead, and he ſhall have no remedy. | 1 

The law gives a n againſt the party that doth the 
wrong, If an action on the caſe will lie for hindering a ſheriff in 
executing of his office, a fortiori when it is actually done, and he is 


telcued out of cuſtody, _ | 
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That the action will lie. There is 4 miſchief on both! ſides; the 
defendant may be twice charged, and the plaintiff may loſe his 
debt; and if the ſheriff brings the action, he may plead the recovery 
by the plaintiff. _ When the ſheriff has made his return of the reſcus 
there is no remedy againſt him; and if the party taken be reſcued 
before he be brought to the gaol, there is no remedy againſt the ex- 
ecutors of the ſheriff. If debt be brought againſt the ſheriff, and in 
that a recovery, the plaintiff ſtrall never take the defendant again; 
and fo if he bring action againſt the party and recovers, the ſheriff 
may plead that; and F. N. B. 12. r e 
Yr 205; | | 4 a 7 YES: 9447 T 

That the action does not lie. The difference is good where a 
man is. arreſted upon meſne proceſs and reſcued, and after becomes 
nonſolvent, ſo that they who reſcued him are the cauſe of the loſs of 

my debt, it is a wrong upon which he may be indicted, yet the party 
ſhall not have remedy againſt him, becauſe he may proceed. Yelver- 
ton of the ſame opinion, and agreed the difference. © 
On meſne proceſs the ſheriff never had remedy» for the reſcaus, 
but he ſhall return the reſcous; but upon execution he ſhall not re- 
turn the reſcous, but have an action, and the party is not prejudiced, 

for he ſhall have an action againſt the ſheriff, though in judgment 

of law the party js liable. „ MILTH 35 


The refeouſer ſhall be doubly puniſhed, by the King and by the 
party ; upon the return of the ſberiff, he ſhall be fined to the King, 
and attachment ſhall iſſue out againſt him, and the party ſhall have 
2 writ of reſcous againſt him, and ſo ſhall the ſheriff too. 


An action on the caſe lies againſt the party that reſcouſed, by the 
party who had the loſs, and he fhall not be forced to fue the ſheriff, 
tor perhaps the ſheriff is dead, and then no action lies againſt the ex- 
ecutors (actio perſonalis moritur, &c.) and if the plaintiff recovers, the 
parties may plead, if they be ſued by the ſheriff, ſo as there is not any 
danger of being doubly. charged; ſo in Hopping's caſe, 2 Keb. 340. 
action on the caſe caſe lies againſt the reſcuer as well as the ſheriff? 
But as to the caſe of Myn and Cunningham, which was full to the 
point, and the reafons in reſpect to this, and other cafes of like na- 
tare, are weighty. I have ſet down as it is in the book, with the 
reaſons of the judges that differed in opinion. Cro. Car. 109. 2 Ke, 
| Rep. 340. fl. 8. mn 7 4 ne Eons 


The defendant B. S. eſcaped out of the bailiff s hands when B. S. 


Was arreſted by alias capias out of the King's Bench, which writ is only 
in the nature of a plea in treſpaſs; the party who reſcued him ſhall 
anſwer in this action damages for the debt, which was 300 J. becauſe 
by this means the defendant loſt his debt; but if the ſheriff or bailift 
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this caſe had only ſuffered a liners — they ſhould be charged 
125 with the — in che. fame plea as the pits Were and 
nothing for the debt. Lane's Rep. 70. 
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Ertor - was brought” to reverſe an intent of r Jens and rio 67 
and the errors affigned were: F 


£ * : * : ; Fi 5 EM | , 9 „, 2 
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1. There was a warrant 19 three conjuntiin , &. qiviſim to arreſt E 1 
1nd two of them arreſt him, it ou ught to kf been Py, one, or all three, N 


e * 
becauſe it is a miniſt rial act. fs 8 wn date; toc ©2092 aber 


95 
2. 1 N 1 Aa 3 rege 72 ant, and 40 "nat 72 Bs ure 
Is and peralveriture but 1h ny pieleng., 2 bade 1 


The names of the j jurors ought to "FO been certified, for perad- 
venture they were not provi & legales homines, but t villains ; and | outlays., 


H. be F « ; _ « . 4% N » x 2 * — 4 H. 
15 4. 4 „nr , 1 To. 211 DC; 13.53 a 3713 - 10 1431 F095 
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3. An {ment 1 coronets, which found, B. felo de fey Was- 
quaſhed, becauſe it did not 1 it was * . . 


fag De 57 tou r of Bindd? e ment. e Frum A 
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. by is found that the ſheriff, 157 Arten of a writ: direftedia him, 
came, Oc. and upon this reſcous was made by H. Ac. ande it appears 
not what manner of writ it was, (viz. Hleg. capias, c.] and. if there 
were no writ, there can be no reſcous ; and albeit he had no writ, yet 
if execution were done by virtue of another writ, the party may 
uſobey it, (if he be not a bailiff khown)-as if on hab” fac Kein 
the ſbeziff makeg a warrant as an n Poph. 202. 


wget . 
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1 indichtent for A regte. returned; toni one in B. R. ought 
not to be quaſhed, although it be erroneous, except the perſon indicted | 
tor it do pegſonally moo 11COURs. q 2 Lil. Ar. 573. > n 10 97 ien 

. ; ; Ah | 73 G} 1 An 4 42336 

"An indiment of rohas ought. to 8 che place we! and the 
time _ * 3 or elſe 1 it is ill for the ee 2 rid Abr. 
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| Areturn of A * and four * exceptions Ls? 1 jars 
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a, "bur gh ma.over-ruled 5 cur. (aq - Hen 181 bat . eee 

1 i 219466 o 19 2 082 03 4 1 ne 
2. Tri is not t faid that, 50 defendants, * 3 wife, were 
in the poſſeſſion of the bailiff; but ſaid only that the bailiff took 
and * them, and. being o 1 and mo gin my — | 


| 
1 
| 
i 


that exiftentes in coftidia' wes an ab. * ag; pe « 


FOR C. 21 


. Obj jected, that in the * it bs ſaid, that Parker and Mer 
His wife ed ſunt inverti in balliva mea, but do not ſay guad Wterguy 
eoru” non eft invent” ; for though it was urged that this part of the 


return did not-concern the party ie who was the plaintiff; ; yet 


cur. We mult judge upon the whale return, and this is an 


excuſe returned why he did not execute this writ ; and the excuſe is 
not compleat, for he might not be able to find the wife, and yet might 
find the huſband, and the difference is between an affirmative and 2 


in the nature of the thin r if you affirm, Jou muſt affirm 


of each, but it is the contrary o 


That it is not faid Yi & armis as reſcued, but only N & 
armis to the affautt; and for this T held the return nought, Jilentibut 
the reſt of the court. To ſupport the firſt reſolution, the cafe of thy 
King and Maſchal Cooke was quoted, which confirmed my 1 alſo 
a8 d the J wh armis.. We 1 1255 ee ; 


Wa YA 


N 1 et 4 leer tempore Elz ver. E. hgh Was ſolved i in the 
time of King James, and E. reſcued: himſelf, and the reſcue was re- 
turned by the © theriff of Eſex. Per cur.— This is good ; for a /atitat 
is within the ſtatute of-1 Ed. b. and is not loſt or abated b the de- 
wiſe of the Queen ; for it is not any original writ, but is in the 
nature of an execution, grounded on a-record precedent, viz. upon 2 
bill of Midaleſex, fo that the latitat iſſues upon a ſuit depending: ; and 
Ge? arreſt tee ſo the reſcous. eto, - oth 5 


4 "In the declaration, the time of the arreſt ſd be . upon 
which the re/cous is ſuppoſed to de made: and it muſt be ſhewed, 
chat the party rue was in cuſtody of che ſerjcant or ſheriff from 
ee he was reſcued. Schl. Rep. 432+ 


. Abe ping Nos whereas one — indedted to Ou u 
bond in 300 l. and for non- payment he ſued a latitat out of the King! 
Bench directed to the ſheriff of, &c. to arreſt him, returnable at ſuch 
aday, intending upon his appeaance,- and bail put in according to 
te courſe of the court, to declare againſt him; (and ſhews the courſe 
N of the court, that he upon appearance ſhould put in good 


712 ball; 


S RBS S ES 


fall, that if Jugibct were had e him 5 e ſhould ſatisfy th the 
condemnation, or render his body in execution, ) that he delivered the 
writ to the ſheriff of Nott', who made a warrant to the bailiff of the 
King's liberty of Newark to execute it ; which warrant was delivered 
to L. deputy of the Lord Burleigh, ballivi libertat” domini regis Mapen- 
tagii ſui de Newark ; who by force thereof arreſted. the Gaid S. that 
he efendant reſcued him out of the cuſtody of the ſaid deputy, 


* aud he eſcaped, De. Errors moved in the rr ee 4 v1 
1010 Pig, becauſe dhe Cuſtem ef e Ne a 0 alledged to beg 
* WW that if any one arreſted comes — cuſlodia vicecomt”, he ſhall put in 
ws bail, which is not ſo, for he ſhall be in cuſtod — and no de- 

The claration can de againſt bim fub r vicetomitis. But not als 

1 ed, © | E by 

7 a 
A Serosa, it is aid nen was reſcued from the Ae of the pailiff; 
were it ought to have been from che bailiff himſelf, or from the 
alſo ſheriff, Sed non allocatur', for there is a diverſity in this cola, which is 


in action on the caſe, Whereis he ſhall ſhew the truth, as in rei verita?* 
it is, and not as it is upon the returns of reſcues and indictments, 
which ſay it is done to the ſheriff or bailiff himſelf. Cro. Fac. 241. 
like Lanes Rep. 70. In that caſe it was declared, that the bailiff of 
| a liberty arreſted the party, and delivered him to the ſheriff's deputy, 
ng and that he reſcued him from the ſheriff” s deputy. Dy. 244. and 
by: julgment pro querente in that cafe, and in Lane's' Rep. Jo. in the 
— caſe ſays, that the courſe the King's Bench is always fo in return 
sofa reſcous, to be out of the hands of the deputy bailiff; notwith- 
the ſanding Dy. 241. and the. declaration was held good, that he ſued 
an alias capias, without mentioning a Zatitat, before this arreſt was 
made by the deputy bailiff of Newar#. But the main queſtion was, 
je. decauſe it doth not pets that the bailiff had a N in Des pa 
he' tent to make a en ailiff. | | 


ad The action is brought in Su at cant the heriff of 7 Supra for 

arreſting the defendant in the Rion upon a capias utlegat* „ and 
ſuffering him to eſcape, and the defendant in the firſt action is named 
of S. in Com“ Nor fk and the arreſt is ſuppoſed apud S. pred”, ſo the 
arreſt is ſuppoſe in the county of Norfolk, and then it is tortious, 
and there is not any eſcape thereon. | Fer e is an inan 
«ror, Cro. El 877. | 


In an action on caſe on a reſcous, the plaintiff 8 that 4. was 
indebted to him by obligation of 20.1. and that he ſued a writ 2 
him directed to the ſheriff of Cornwall, to take A. &e. and that 
ſheriff x 0. 6 Car. arreſted him at L. in. Com? Cornub. and after 
the defendant at Meſiminſter, the pred” 1 die Octob. reſcued him out 
of the n of the Ret: ; and on non Ld verdict and judgment 
9 Xx _verſ. 
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er. guet: he 8 error oy arp this far error, for that it was 


_ lmpoifible he ſhopld be arrefted at Z. and the ſame d y. be reſcued at 
Wm. (200 miles diftant) yet the court. will got intend it to he Wifi 
impoſſible, But however, ſee what reaſons. the plaintiff ſhall. have WI” 
| 5 7 50 pr. an his own Wersen Kal. Ar. „„ 10 


| — treſnaſs- laid and tried in Sn /n the 3 juſtißel by 

I warrant: to the ſheriff of Dorſet, and that the . 'endea- | 

voured to reſcue himſelf, and ifſue de i injuria ſua propres. Gould after Ml - 

| judgment, becauſe Within the words of 17 Car. 2. c. 8, there being J 

three judgments in the point. 2 Keb. Rep. 496. pl. 51. Leon. i, y 

pl. 127. But the court were not ſatisfied with, theſe judgments, and Nu 

| _ Fefolved that the ſtatute intended the trial where the cauſe of action Mii"! 

ariſeth, But there was a replead, becauſe the defendant traverſed, Nur 

| abſque hoc, that he was guilty aliter vel alis nodo. The reply was, he In 

| Was rey aliter & alio 5 ichs Was 2 wil SW 73 K. ** the 
' 5 552. 165 Enn 68. 

* aQion on the 8 an eſcape, upon, JOE "CIR defindan 

pleads a Zeſcous, Ever fince 6 Car. 1. it hath been held a good plea, 

Her cur If it be returned, it is a mod plea, and it need not be aver- 

| reid in the plea that it was PIN ; Ho at HE, mr * is m 

| 5 Plea, 3 5273. . 68. J 1 


| 2 A An. an es on the WY for 3 3 one may trayer fo, g but 
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Have new 1 Rs 5 ou 4 it is 15 2608 derürn 15 ca i 
at the defei e bimlelf (for Th. at his 'own (peril 
cught to have kept him) nor any 4 in debt on eſcape; yet the party 
Hlmfelf ſhalf never 1415 Wange of his own borttdas Act. And 
ſeire fac after the year is well maintainable. 'Cro: Car. 240, 255. 


oy bs An action on the kale on af Lows is out of the common rules of the 
-Ebtirt to alter the ve ; but it is in the diſgretion of the court, on cir- 
Rs, to alter it: f as an aftion bro bt againit* A bafkrupt may 
. be"brou ht in the co Pa 5 or here e ) fon” is awarded, | 

Es 1 
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_ nnn for fe ony, albeit the party be innocent; 
. But if tte fheriff will, by adthority which the law. gives him, 
meſt any man for felony who i is not af ty, = * r 


ie bh Lit: 161. fk... | \ 

Fa Four nobles fine is 4 — fine impoſed for a reſcife. 2 Fo: 198. 

i, 11 debt 2 eſeaps ver uit 1 plaintiff Aeclates that 17 8. and his wife. 
* mere in execution, and that ſhe eſcaped. On nil debet, ſpecial verdict 
tion bund, that the baron was in execution, and that he eſcaped; and 


Rep, the whole purfuant to the declaration, becauſe they found the huſband 
., | „ : _ 
Jant In an ion on the caſe upon a reſcus and eſcape; « the Jury cud, | 
les, the debt due to the plaintiff, the proſecuting the latilat for this cauſe, 
ber. e making the warrant hereupon to the ſheriff, eg c. Cb. Jae. 485. 
Ain the caſe of 4 riſcurr there are | 0 ways of e for i: 


Fr, bcharge : | | a 

dur 1. If the reſcie is returned to the filazer;arid "prodels orohibley 

. Wiſres, and the'refeuer is brought into Coun; he fhall not tbe dfehuege 
on affidavits; 


ſed, MWiuither; that the wife was not taken in ecution, (being for debt con- 
n he ated before coverture) yet judgment pro quer. the verdict was not in 


12 There 11 2 Aiterenee between 4 Py rn of Wag Aub 4 ares. 


x authofity in law, for if à capias be awarded to a theriff tb arreſt 
yet cannot he make 77 7 


o 


+. 


ant 

b Whete upom the retufn of 4 fefche tit attachment is granted, 

ie. nd the party examined on interrogatories, ew upon an A 8 
ebe. dem he half be luder 2 Salk. 386. | 

55 On an affidavit of a Teles on mefne — ad eee was "mh 
er- brayed againſt the reſcuers, but denied 7 for by Holt, the reſcue muſt 
oo be returfed on the writy and the motion and attachment foundedapon 
6 e omega reach og 2 Salk, 596. ule ot It 
BF ET 8 oe 
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conies to his Sn before he i is TED vy order of law, 


1. enen a negligene and a voluntary ar permiſive efciipe; A 


* net. N *f #36 hs 4.4 53 Þ a 5 33 


WY | 8 2 * 22 f 2: Be- 


-Ne Me is ee one that is ; arteſited, or impritoned on hv a 


Mwullive or veluhtary eſcape, is by the aſſent, privity, and know- 
lige of tlie thifs, packer, ag TRE me ee —_ be retaken 


„ Veit et Ger bas 


© he Between an eſcape on meſne proceſs, and on execution, in ef. 
ceape upon the arreſt by the ſame proceſs; as a cap” ad reſpond”, the 
-writ ought to ſurmiſe ad largum i ire permiſit, £9 non comparuit ad diem, 
becauſe the party was bailable, and the ſheriff might ſuffer him to gg 90 

at large. Aliter, if the arreſt be upon execution, as a cap? ad Jatifac, 
there permiſit ire ad largum is good enough. Ny 72. 


SD . 


3: Between an eſcape for debt, and for-felony or treaſon, 


. e an eſcape by a ſheriff or bailiff, and an i Cauſed 
by reſcous. A reſcouſer ſhall be charged with the debt. The ſhe. 
riff or bailiff for a negligent eſcape ſhall be charged with the dama- 
ges only in the ſame plea as the writ ſuppoſeth, and not "we the 

| Ke. . 70 


| F. Between an eſcape in fact, and an eſcape in law ; as where 
þ man may be in cuftody without actual arreſt, 


1 


6. Between error in the proceedings and nullity of the record, and 
| Thy the ſheriff ſhall take advantage of either. 


IR an eſcape i in the life of the teſtator, and an eſcape in 
4 the time of the executor, upon execution i in the time of the teſtator, 


. If judgment be reverſed before action of debt brought for a an efcape 
out of execution, the action is gone. Saund. 38, 39. Lev. * e 
did. 305. pl. 14. | 


The. occaſion of ſo much liberty in the Marfhalſea is is, that the I h 

| „ is not chargeable but by bill, which muſt bear 12% in term c 

tine; and fo in the former term the party is not eſcaped. And by f 

the firſt day of the latter term, the priſoner generally is to return to ſ; 
4 pr-lon, and ſo no remedy. for the party. Keb. 794+ | 


ww ſheriff hath in his alley divers perde in execution, and f. 
dieth in the time of his office, and after a new ſheriff is made; here MI n 
the new ſheriff at his peril ought to take notice of all the execu - þ 
tions which are againſt any perſon which he finds in the gaol ; but 
this is by reaſon of the neceſſity, for that there is no perſon to 
make delivery of to him, or to give him notice; and beſides, the new 
ſheriff may take notice himſelf of all nee they 1 upon 

record. ; 


ro +> = =}  . * 


Alſo in the. former 8 the weriff (it ſeemeth) i is to take notice 
bi of all other priſoners: in the gaol, and of the cauſes of their commit- 
ment; and ſo. the new ſheriff (upon the death of the old ſheriff, du 

ring the time of his office) is chargeable without either delivery of a 
the priſoners, or notice of che caules of their commitment. 1 


* 


4 
I 
| 
f 
| 


OY 
—— . 
4 


faid to be {ill in execution. 


no eſcape. 2 Stra. 1 7 Z-. OY} K B. 354. 
„ N 


And ſo it ſeems for the li of he writs, upon the a8 be 
the old ſheriff during the time of bis office, the new ſheriff is to 
take. notice of all other writs, ( and of the contents 8 which : 


| ſhall be in the hands of his Fe his under-fheriff. 


If a ſheriff in the time of his office, and that before cab 
is made ſheriff, there if a priſoner who is in execution ſhall break 
the gaol and eſcape, and go his way, yet this is no eſcape; for that 
by the death of the heriff, all his priſoners were in the cuſtody of the 
Jaw, until a new ſheriff be made ; ; and the priſoner may be taken 


again in execution at * time after whereſoever he ſhall be A 


If duch 8 ſhall be in tle g20l at the time ſuch new 
ſheriff is made, there the new ſheriff (as ſoon as he is appointed by 


the King, or at leaſt as ſoon as he has received his patent) ſeemeth to 


be chargeable perfectly with them, without any delivery ot notice 
made or given to him of the ſaid priſoners, or of the cauſes of their 
commitment; and if priſoners ſhall after get out of the gaol, this is 
an eſcape; yet if it be without the conſent of the new ſheriff, or his 
Wet then they alſo may be taken again at any time after. 


If the ſheriff, or any of his officers, do ſuffer any ai being 
in execution, to get at liberty before the debt be ſatisfied, the cre- 
ditor may either have his action of debt againſt the ſheriff, and ſo 


ſhall recover his debt, or elſe the creditor. may: have an action of the 


eaſe againſt the ſherift, | | 


If the priſoner do eſcape of his own wrong againſt the will of 


his officer, although he eſcape and get out of ſight, ar into any ather 


county where the ſheriff or officer hath no authority, yet if freſh 
ſuit be. made, and he be taken again upon the freſh wh he ſhall be © 
FT Co. 52. : 44 | 4 | 

On. Rk wa eſcape againſt will, if he te med again upon the 
freſh ſuit, before any action brought for the eſcape, it ſhall be adjudged 
Com. Rep. $54: 


And if the 8 be brought for ſuch an eſcape, yet the ſheriff 
may take the eſcaper again, and detain him in cuſtody till he hath 
made his agreement with the ſheriff, or elſe he may have an action of 
the caſe againſt him; and in theſe caſes he ſhall not be relieved, 
becauſe the eſcape was of his own Yonge and without the e of 
the ſheriff or his or. 


When a man is in cuſtody of the ſheriff bs EE” of Jag: and 


* writ is delivered to 12 to take him, prefently in the judg- 


* 


ment ly” he 4 in eudpoy without actuaf arreſt, quia Jex non ble. 


- cipit inutilia'; as A. recovered: in debt, defendant Was outlawed, and 
25 ter the year the plaintiff procutes à capias ithtgat”, and delivers i it to 


the ſheriff of Zondon: after the ferjeant arreſts the "defendant to an: 
ſwer 7. SF. before the ſheriff, the plaintif delivers the ſheriff's war. 


tant to the defendant, (who had the defendant in the Houſe) to arreſt 
the defendant; the ſerjeant refufeth, and after the ſheriff fuffers o_ 

to go : at large. Plaintiff brou nf aMibui againſt the ſheriff, ſuppoſ<' 
Kaen pteates 7 "permifie, 8 


he had arreſted him, an 
py, iy 89. : 455 


By Wi * in Beten 8 . by law che bailiff 8 not to 


hurry away immediately to priſon; but he may call any other perfon. 


in aid, and fo ey commit the POORER to ar "HOY Kp. 433; 


17 55 ae * ſheriff ſuffer « one wu go at 1 no action lies for 


the eſcape. ' Aliter, if without conſent, and b wy” be _—_ again 
en freſh ſuit, 3 Co. 52. | 


— 


If a man in execution be tallorad to _ at large for a time out 1 


the county, and to return again, and this upon bail or mainprize, yet, 
this is an eſcape, for he ought to be kept ara cuftedia. So if he be 


fſuffered to go at large to any place within the county, and to return 


again; ſo if he be ſuffered to go at large within the ſame town where 
the priſoner is, it is an eſcape, though he return within his time. 
Plowd. . b. 3 Co. 44. | Hob. 273. n ) 3838 


The eaſe was, . evtpe EW Ir” lat i Tone n B. 
and had him in execution in Ludgate. A. died inteſtate. B. was 
permitted by the keeper of Luaęure to go at large in Si with 


F. S. ſervant of the keeper, and by the command of the keeper. Te 


adminiſtrator of 4. brought debt againſt the ſheriff of London uppn 


the efcape. Per cur.—It was an els 1 He that waited u pon him 
eriff of London, and & he had 


itrto Surty could not be officer to the 
no keeper; for the power of a ſheriff does not extend beyond his 
own county, unleſs in ſpecial cafes. And the party might have ac- 


tion of falſe impriſonmant againſt him, though the ba/ton or ſervant 


R voluntary. "Dyer 166. accord. 


Tf the Merit removes his priſoner ont of the count) ar being 5 
commanded, it is an eſcape; and if he removes the priſoner. for eaſe 
and delight in the ſame county, it is an eſcape: à8 a priſoner went | 
to a bear-baiting with his gaoler in the ſame county ; And it was 
adjudged an eſcape. So if the ſheriff permit his e to 0 to 
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To CFOs A * to walk In, Cn n a W is 
in eſcape, wy 0 Ws e r 0 OPT e e A court a — 
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— . — 5" a = — 


it 4 his. —— within it; — not me wp 4 — — go at — our 
of the priſon, though he himſelf be attending on them, without an 
habeas corpus from ſome court of juſtice. - And let keepers of an 
beware, When they receive an habeas corpus from the Obancery, or any 
other court bearing 4ſt in the end of a term, to have the body of 
one in execution in the court the next term, that — do not, by 
colour of ſuch writs, ſuffer the party to g at-large 2 all the mean time, 
(as it is ſometimes practiſed) for the writ. warrants no more than that 
he be brought out of priſgn-ouly. for that purpoſe, and only for ſo 


| much time as in judgment of law ſhall be convenient and neceſfary 


for the execution of the writs and an n ee wie oY 
muſt dane den., 5 <+ .'q4 e L 18 1 $4303 £3: 25 


An hat corp? out of that court 10 which the part} i is a 9 2 


doth juſtify the gaoler in affize time, but otherxiſe. if it be on of any 


other court; but out of which. ſogvefa if the authority of the writ 
be executed, either in time or place, at the pleaſure pf, the gaole 


priſoper, it is al eſcape, as being carried.a month, before. the time, 
and ſtaying a month atzer 3 pres yi rj ging at 2.place and 


day certain, t is no pretence. gh, day at ang other. OP or. or ug, to 


ſearch writings, or to ſpeak. with jw and in a con, 
nient time xitheut Wilful delay: N the Eb ap: not. bound 


to bting the/; priſaner the direct way,yet1be,ought hot to carry him 
round about a great way, for the propmpodayy of the party: if he 


do, it is an eſcape. 3 Kebs Rch 306. pl. 47 Ach. a. F 


304 4 « $3}. 


Mae eee the pore dig ui tago at 


there i is diverſity to be well heaitg, and: that i Py 6%"; arg 7 


n 


F Berwhdmode in nta wha bans Geßnnt) Abere the 
common gaol is, where the. office of ſheriff or bailiff extends 3 for 


there if the ſheriff, &c. aſſent that one in execution ſhall go out for 
a time; although he return by theitime, or if he ſuffet him to get at 


large by bail or han, it is an eſcape. But when the ſheriſf, Sc. is 


commanded; by the writ to have the body at Mami nſtar, he may = 


keeper of him in another county; as Mo. 257. pl. 404. 3 Co. 44. 


dee Dyer 45 Upon the ſherift's ſuffering one m_ Mg for a 
-ine, . h Y WORE : 


3 and „ er fl _ n 


[ 


* 


bet The plain e in e . the Meritt of: B. ang-h 
an habeas corpus he was brou ght to Smithfield by the gaoler of B. , td 
there at eight o'clock at night the priſoner went into Southwark 4, and 
none with him, and there continued all night, and the next mor. 
ing he returned to Smithfield to his keeper, and there continued with 
nim till the return of the tvritz at which day he brought him to the 
Lord Chief Juftice's chambers at Serjeants Inn, and he returned hir 
brit, and the Chief Juſtice committed him to the Mar fhalſea, and i 
Was 20 udged to be no Marne he in the 28 8 Ms. "99: 3 3 


* 


* Li = Mo. 357+ * ws We 4 * * 8 A 


F 3 a 74 Y 


For he" of hep writ is + ain. to - havd Whit N a: MY 

4 1 and the writ does not command him to bring him the uſual 

Way, but to have his body at the day; and fo if one be ſheriff of two 

counties, and had arreſted two by two ſeveral capias's in two coun- 

ties, he may bring one into the other county to ood > "them both at 
We . and . ODE pon ey ſureſt way. F 


i ſtandun, 1 Sib . he had 


n "Tf # $aokels on an habeas * 
T: 1 it is an OY * 5 Tar 


in execution to * witneſs, 


- CSP , 1 8 ; 4 i, 1 E 0 
| 2 8. * og grace * fs TE £3 "44 e * N 5 


* 1237 Klre Fe: the court was moved FR: an habeas corpus. fr 2 
8 in the King's Bench „that he might be a witneſs in a cauſe in 
Der by/hire at the afflzes, but it was denied; but he ſaid he knew it 
granted for one to be à witneſs/ at a trial at Guildhall," but at the 
Charg es and peril of the party, for whom he was to be a witneſs if he 
S The court granted an habeas corpus for a priſoner in the 
"Mar halſes to teſtify i ina cauſe in  Ahrddleſex. ' But Hale Chief Juſtice 
_ aid, he would never grant it in his chamber, being but a private per- 
Ton, and the party ay 5 9 would be remedileſs. Bid. 13 


If one dp in e in the Fleet, Ae ol place Ante ſuit of 
the King, or of a common petſon, and the warden or gaoler (by the 
"command. of the 'Lorl:Qhancelldr or Treaſurer) ſuffer him to go into 
the county with a keeper: to gather money, the ſooner to pay the 

King, and he goes accordingly, and returns to priſon again; yet this 
is an eſcape as to the common perſon, * the King! 18 88 Cannot 


Ucenſe a man to 8⁰ at bon ok fx a: Ja 


{ONE 


If one be in Sie: adion 1 the ſuit of wi King in che Et * war- 
ae ſuffer kim to go to his counſel with his Keeper. But Hot * 
i yy the” Max ee Feen Len. 1 7 . r 


©. 


* 8 "4 : * * a * 
Te” *.+ 171-08 8 ; 
4 » . 


"Mx man FT in Cr debt, aa a woman ben wajden of 
"9 Fleet, marries the priſoner z this is an eſcape, for that he cannot 
be his own PRI; nor a rer to bis wile. | N . * 


57 as | pb 2” £ | * . 
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Dur or d Ander x Sheriff. * 345 


N we gane if the ſheriff « or r gaoler mar boy's a woman char is in EXECU= 
ton for debt. 3 


A | ſee a play; and the ſame was adjudged an eſcape, : and the party could | 
t the not be in exegution again. Leon, 237. « pl. 3217. 


ane! Vin. 8 "Fo A caſe was referred by the King to the judges, 
3 N whether in regard to the plague a habeas corpora may be granted for 
de priſoners in execution, in the priſons of the King's Bench and Fleet, 
on judgment in the Common Bench and Exchequer ? And it was certi- 
fed by them. to the Lord Keeper, that if on habeas corpus granted, 
the gaoler ſuffers the priſoner to go at-large with the keeper or baſton, 
that this is an eſcape, and that no habeas corpus ought to be by the 
Jaw for this purpoſe, which the 8 well approved of, Hut. 129. 


Cro. Car. 466. 


Is the firſt of Car. the ritter in the Fleet petitioned the parlia- 
ment, that they might have an habeas corpora in the vacation, in the 
reſpect of the great plague in London; but the parliament would not 
aſſent to it, becauſe againſt the law. Cre. Car. 1 | 


If a capias ad fatisfaciend” is ſerved on one who is a prise for 
Suk and he is indicted and arraigned and found guilty, and after- 
wards eſcapes. an action of debt lies againſt the ſheriff, for the exe- 
cution was well ſerved on him: and "though his body was at the 
Queen's pleaſure, yet he ſhall not take advantage of his own fort, but 


ſtice ! de ſhall anſwer the ſuit or execution of a common perſon. Mo. 274. 
per. pl. 428. 2 Leon. 88. pl. 112. an El. 164. pl. 1.:165, 9 Sau. 


13. MW 03 2% 135. | 
The ſheriff had one in cuſtody bs a ca. ſa. wich iſſued poſt den | 


Ihe & annum, without a [ere fa to A it, and he let him eſcape; it 
nt WW was held the ſheriff was liable, notwithſtanding the proceſs was erro- 
the neous, and that he could not take advantage of the error. But other - 


his WY wiſe had it been on a capiat ad reſpond”, teſted in Trinity term, and 
returnable in Hi lary, becauſe ſuch proceſs muſt be returnable from 
term to term. Salk. 273. pL 4. 2K. Raym. 775. TY 


In an aQjon of debt for 200. on bond conditioned to pay 1001. and 


15 858 to the juſtices of peace of Surry, and procured à dilchas ge on 

the act for relief of inſolvent debtors. The plaintiff obtained an 
| eſcape warrant, on which he \ was taken; and on a motion to be diſ- 
charged, the court held this to be an eſcape; ; for he being a priſoner 


juſtices had no authority r what they did, and therefore 8 di- 


N was illegal and void, Salt, 253. zl. 5: } 
= vy N | 8 enn 1 
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4 ſheriff. ſuffered one In exectnicn; 14 in his . to go and 


| for \ want of bail the defendant was committed to the martha], and he | 


indebted, and alſo charged in above 1004. debt and damages, the 


* j 


Neri + Þ js 
: #: N 


_— Duty or Uver Sheriff, 


| Tf the heriff e the 1 — 9 on a void . Juer rela. "Thi 
is no eſcape, and there the priſoner may be taken . in n execution. 


2 n 


%. — 


1 17 A feire facias has 7 in it the KO of cialis querela,, it is againſt 
iſ law, 2 it is an eſcape, if the ſheriff delivers the priſoner on it, 
- Rel. ep 363. | . | 

A forged warrant of attorney for ſatisfaction is delivered into the 
e, where one is in execution, and the marſhal lets him go. It is 


an eſcape, unleſs the attorney's hand were to 1075 or a faperſedeas de- 
livered. Keb. Rep. 873. Pl. 24. : 5 = 


The hat. is bound to take notice of all commitments in court. t] 


| 6 A 33. 


In other caſes he is not chargeable i in eſcape til notice of the com- 
| 1 e 22 2, Sc. 


Ik a man recover againſt 1 = Feme, and both are ee in 
= execution, and after the wife is ſuffered to eſcape, though the huſ- 
-. band continue in priſon, yet an action of debt lies on this eſcape 
gagainſt the ſheriff, in which the whole debt ſhall be recovered; for 
=— . this was the debt of the wife, and ſhe is as fully in execution as the 
huſband. An action of debt lies on it as well as an action on the 
"caſe. The ſame if the Feme be only taken in execution. 2 Bulfty, 
' ..g2or Rol. Abr. 810. 3 Bulſtr. 150. * * 205, 205. 2 6. 5 
Co. "us 657. pl. 8. . | m 


A committitur entered on the roll is evidence of the perſon' s being Ml c: 
in priſon, ſo as to charge the marſhal with an eſcape, though ſuch MW ar 
committitur be not entered in the marſhal's book. Au, &c. R. Wk 


Km. 704, Jos. 


A capias ad ſatisfaciend * was delivered to the ſherif, ver. 7.8 S. and iff of 
after the ſheriff did arreſt J. S. by force of capias utlegat, and then 
the party in the capzas came to the ſheriff, and prayed that the party 
might remain in execution for his debt alſo. And the ſheriff ſuffers 
him to go at large, and on both writs returned non eft Inventus, 

Per cur. The ſheriff was not hound in point of eſcape to detain the 
priſoner for the debt of the plaintiff i in eſcape; and it is not like 
Where one is in the Fleet in execution; there, if other condemna- 
tions in other courts be notiſied to the warden of the N he ſhall 
de 3 with chem all. Leon, 253. 


S 


A feire facias lies not on the eſcape of a bail, if no ſeire fac iſſued 
out againſt him ; for the ſureties ought not to be taken in execution 
Tec The condition of recognizanoe of ſureties is, that the) 

bdDrting 


5 — 


This 


tion. 


pl. 33. Oro. Eliz. 185. pl. by” 


kgally entered. 


png it is deemed an rpg 
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bring in the defendant if he be OR or to wy the debt Now 


if no feire fac iſſues out againſt him, the ſure 


eing taken can- 


not plead the releaſe of the plaintiff, or the tears of the deſendant, 
2 Beoff. 12 


in his diſcharge, as he might do on a writ of ſcire ſacian. 


3 he heriffs of London b 


y indenture delivercd over 7.8. (in exe- 


cution at the ſuit of A. and B. ſeverally) and only mention the execu- 


tion of A. J. 
old ſheriffs on this eſcape. 


S. eſcapes; B. brought an action of debt againit the 
Held by the court—T hat this action was 


well brought; for he cannot be in cuſtody of the new ſheriffs for this 


execution, becauſe they were not charged with this execution, and 


the fault was in the old ſheriffs that they omitted this execution of © 
the plaintiff in their indenture ; and the eſcape began es in/lante that 


the old ſheriff delivered the 


priſoner to the nevr, for then they ceaſe 


to have the cuſtody of him, and although he remain in the roles of 


the priſon, it is an eſcape | in Jaw, » Co. 72. 


The old ſheriff arreſted one on a writ of latitat, and at the day 
returned Janguidys, c. and afterwards in exitu ab officto ſug delivered 
him to the new ſheriff, as a priſoner for this cauſe, and the new ſheriff 
ſuffered him to go at large. Held that this was an eſcape in the new. 


ſheriff, and an action on the caſe lies againſt him; aud though the 


other ſheriff returned languidus, &c. yet this is not material to the 


plaintiff, he remains always | in _—_ 


Sid. 5. 


If the ſheriff takes a man in execution, and after a new ſheriff is 


= 


ors, Joe: 380. yn 8. es 


7 


made; and before the other ſheriff delivers over, the party was in 
execution he eſcapes ; the new ſheriff is not chargeable for this eſ- 
cape, but the old ſheriff; for the new ſheriff is not chargeable with 
any priſoner before delivery to him, which muſt be by indenture 


2 Rol. Abr. 557 


If the old ſheriff keep any priſoner after he is diſcharged f from bis 


bene 5+ pl. 76. 


If ci ben on a cap alan and the ſheriff dis, and a new 
ſheriff be made for the remainder of the year; then the ſame perſon 


is taken by another cp for the ſame, cauſe, and he 1 ; this will 
unn the new ſheriff. Hob. 202. 4 5 


If the priſoner * e nnd returns: in a the . 4 one N 


the time of. _ TOI Meri Hiob. 7 
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Tiff, and eſcapes in the time af another ſheriff; this is no 9 * 4 


| | 
| ; 
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A. was taken in execution in the time of the old theriff, and then 
4 eſcaped; afterwards in the time of the new ſheriff the plaintiff 
EF” again ſued out a ſcire facias againſt A. on the ſaid judgment: on 
Which execution was awarded by default, and thereupon iſſued ; 
cap. ad ſat. againſt A. by which he was taken and eſcaped. Per. c. 
he new ſheriff ſhall be charged; for though 4. was in execu- 
tion, which was determined by the eſcape in the time of the old he. 
kiff, yet when a new execution was awarded againſt him on his 
default in the ſcire fac, the ſame ſhall bind the ſheriff, out of whoſe 
cuſtody he eſcaped. Leon. 3. pl. 5. "+ ths 


the 


A priſoner committed is in the cuſtody of the ſheriff and gaoler; 
and if he be committed to the ſheriff, and the gaoler ſuffer him to 
eſcape, the ſheriff is puniſhable. For the ſheriff ſhall anſwer civilly 
for the faults of the gaoler, but not criminally. Salt. 272. 5 Mil. 


* - 1 p - 


414. K. Rom. 424. 


. 


4 " Note. | A precedent aſſent of the ſheriff will excuſe an eſcape, but M xr 
not a ſubſequent one. Salk. 271, | | i 


If the ſheriff arreſt a man on a latitat or other meſne proceſs, and i Þ 
the priſoner is reſcued from him before he be carried to priſon, f 
and the ſheriff returns the reſcous againſt jthe reſcuers ; this ſhall 1 
excuſe the ſheriff in action on the caſe on an eſcape, becauſe he is 
not bound, neither is it convenient for him to bring the poſſe comitat 
with him to ſerve every meſne proceſs. But if the ſheriff bring him 
to the gaol, and after he is reſcued out of priſon, and he returns the 
reſtous, yet this ſhall not excuſe the ſheriff, for he ought to keep his 
-gaol at his peril. But if the ſheriff takes a man in execution, as on 
a capias ad ſatisfaciend', and he is reſcued before he brings him to 
priſon, though he returns the reſcous, yet this ſhall not excuſe him, 
for that he is to take the poſſe comitat. and the party cannot have 4 
new execution. 3 Bulſir. 198, 199. "In. 
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An action of debt was brought by the plaintiff, executor of 4, 
againſt the defendant, as executor of B. formerly of the county of 
B. On nil debet pleaded, the jury found a ſpecial verdict, viz. that 
A recovered a judgment againſt F. and ſued a capias ad ſatisfacien- 
© | gum directed to B. then ſheriff, &c. which writ of capirs ad /atisfac- 
endum was executed by the under-ſheriff; and F. being in cuſtody, 
affigned a term for years to the under-ſheriff in ſatisfaction of the 
money recovered by the judgment, ànd to be diſcharged out of exe- 
ceution; and this alignment was to be void on payment of the money 
\ recovered by the judgment at a'day, after the office of B. to be ſheriff 
ſhould determine; and on this F. was diſcharged out of execution, 
And at the day, Oc. he paid the money to the under-ſheriff ; but the, 
under -ſheriff did not pay the ſaid money to A. B. and A, died, 7 


CY -- + 
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he kee as tar; to 1 Rs this 2 481. the 8 
It was adjudged, that it did not lie; becauſe the: releaſe of F. 


ney afterwards could not purge i Se | d, Raym. 399. 


|  Ajudged, that if the juſtices at the quarter ſeflions hs an Fan ny 
by virtue of ſtatute I. & A. c. 15. for the diſcharge of poor priſo- 
ners, which order is not warranted by the ſtatute (as if the priſoner 
was in execution for more than 1001.) and the ſheriff diſcharge the 
— accordingly, he ſhall not be liable to an eſcape. 

| 


Qu. Becauſe in that caſe the juſtices had no juriſdiction, and the | 
ſheriff is bound to take notice at his peril for what ſum his priſoner 
was charged in execution? La. Ram. 3. 


An action for eſcape having been brought. againft the marſhal for 
diſcharging a poor perſon out of cuſtody, though in obedience toa 
rule of this court of King's Bench; on motion that all proceedings 
in this action might be ſtaid ; it was ſaid the ſtatute had exprefsly 
provided, that no gaoler ſhould be anſwerable for the eſcape of ſuch 
and perſon fo diſcharged, which it was hoped was a ſufficient foundation 


ſon, for this motion. Accordingly the court made a rule to ſhew cauſe. 
hall Barnard. N. B. 439. 6 | | 

e is 

ita, Though the procefs of the court be erroneous, yet the ſherif ſhall 


him be chargeable on eſcapes ; as if firſt capias by a wrong name, and the 
the Wl eat. by a right name; ſo if one who is in execution by a capias ad - 
his i /atisfactend*. On a recognizance, though the capias is erroneouſly. 
on awarded, yet the ſheriff is chargeable. 2 Leon. 84. pl. 122. 2 nes oof | 
to 256. Cro. Eliz. 188, pl. 14. 376. | 


ea 80 that he is not to take 1 of error in the proceedings f 7 
Acherwile 3 it is where he can alledge nullity in the record; and if the 
court award a capias where it lies not to the ſheriff, by force of which 

be takes the party, and then ſuffers him to eſcape, he ſhall be | 
charged, for he is not to difpute the authority of the court. 


There is a \ difference where the court has juriſdiction ot the cauſe,” 
4 where not: where the court has juriſdiction, and does not miſa- 


and does miſaward proceſs, there all i is void, and the . may ſhew 
this in diſcharge of himſelf. | | 1 

F. or example, if a writ of firmeden be commenced ceiginaliin od 
B. R. or an appeal in the Common Bench, all is void, and no action les 
inſt the ſheriff; as Kingſion upon Hull is a limited juriſdiction, 
and they hold plea of a bond made out of their juriſdiction. and 
| there- 
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oy atof cuſtody was an eſcape in the ſheriff, and the receipt of the 1 mo- 5 


ward proceſs, this is but error; but if the court has no juriſdiction, 
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- thereupon a capias was awarded againſt the obligor, who, bein 
* arreſted on it, eſcapes ; no action lies againſt the ſheriff ; and this j 
the difference in the caſe of the Manſbalſea. See Cro. Fac. 3. vp A 

42. 2 Bulftr. 63. Benwnl. 83. Mo. 274. 8 Co. 243. 5 ſaid, 


An action on the caſe was brought in B. R. againſt the officer of 
an inferior court on an eſcape ; here the plaintiff declares that he 1 
brought an action againſt J. S. in the ſaid inferior court (as King ſtay 
pon Hull) on an obligation made at Halifax in Com* Ebor”, and does 
pot alledge this to be within the juriſdiction of the ſaid inferior 
court, and on this judgment was given and execution granted, and 
the defendant took him in execution and ſuffered him to eſcape, and 


on this he brings his action. 


This declaration is not ſufficient to charge the defendant, becauſe 
it is not alledged, the obligation was made within the juriſdiction of 
the court, for although the action be franſitory, yet this inferior court | 
had a limited juriſdiction of things ariſing within the juriſdiction; M 1; 
and the proceedings there were coram non judice, and utterly void, of for i 
which the officer ſhall take advantage in this action for the eſcape, 
Mar. 8. pl. 20. 10 Vin. Abr. 95. pl. 5. See Lutw. 1567, 2 Md. 
197. 3 Lev. 23. ee 1 


In action on the caſe on an eſcape againſt the ſheriff of Lancaſter, 
for ſuffering one M. V. to eſcape out of execution; and ſhews a 
recovery againſt him in B. R. and cap ad ſatisfactend”, and a non off 
invent. returned; and a te/tatum that he concealed himſelf in the 
county of Lancaſter, and a writ was awarded to the chancellor of the 
county palatine of Lancaſter, that he ſhould command the ſheriff to 
take the ſaid J. M. ad ſatisfaciend', &c, Ita quod the (aid. chancellor 
' ſhould have him, &c, and that the chancellor commanded the ſheriff 
that he would take the ſaid M. ita quod the ſheriff ſhould have him 
-: corar juſticiariis, &c. and the defendant being ſheriff did thereupon 
- arreſt him, c. A writ of error was brought, becauſe the writ 
directed by the chancellor to the ſheriff was not warranted by the 
-writ directed to him, for it varies from the command; for it eught 
to have been that the ſheriff ſhould have the body before the chan- 
cCellor, ita quod that he ſhould have him before the juſtices. But 
not allowed; for though there be error in the proceſs, the ſheriff ſhall | 
t take any advantage thereof, but having ſuffered him to eſcape he 


12 
4 * reſponſable to the party. Cro. Jac. 288. pl. 5. 


©». The ſheriff ſhall not take advantage of the error in the procels, as l 
in B. R. where the plaintiff had judgment to recover more than was ene 
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In action of debt was brought Ainſt 2 gaoler for efciipe; Who I 
wid, the ſheriff did not deliver him lawfully ts him. Per cur.— He is 4 
dot to meddle whether the ſberiff ö him lawfully to him, or note 


In an action «adi a qadler for ſuffering one condemnat to go at 
kroe; it is no plea to ſay, that the proceſs was diſcontinued before 
the judgment given for he was a ſtranger to it. 4 Co. 84. IE 


[f the priſon be broken by the King' s enemies, this mall excuſe 
he ſheriff from eſcape, for the gaoler could not reſiſt them, and 
he can have no remedy over. Cro. DE 81 15. pl. 4. Ventr. 239» 


If a priſon be broken by rebels-and traitors within the realm, ſs: 
; the priſoners eſcape, this ſhall not excuſe the eſcape, for the. 
poſer may have his remedy over. 2 * 29. 6: Rayon, 651. 


If the. oriſoncts eſcape by ſudden fre this ſhall excuſe the mer, 
fr it is the act of God. 10 Vin. Abr. 0 pl. 6. 


Where two are bound jointly and ſeverally, and qne is in execu- 
ton, and the gaoler ſuffers him to eſcape el this cannot be 
pleaded by the other, for it is no diſcharge of the debt, and by con- 
{quence the action lies againſt the other; now where two are bound 
jointly and ſeverally, one was condemned and taken in execution,” 
and. after the other two was ſued, condemned and taken, the firſt 
eſcapes, the other ſhall not have a writ of audita querela, becauſe it 
muſt be an execution with ſatisfaction; and though the plaintiff 
may have debt on eſcape againſt the ſheriff, yet there ought to be ſa- 
tsfactiom in fact, before the writ of audita querela lies, and perhaps 
the ſheriff is worth nothing. And if the defendant were ſued by one 
writ and ſeveral præcipes, although the entry ſhould be quod unica 
txecutio, this is intended to be with ſatisfaction, for he ſhall have 
both their bodies. But if two are taken in execution for debt, and 
one eſcapes, an action of debt lies againſt the ſheriff; and after the 


fame is recovered againſt the ſheriff, or againſt the other; the other 


which remains in execution ſhall have a writ of audita querela to be 
rlieved, but the body taken in execution is no ſatisfaction for the 
(edt, Dans Abr. 635. pi. 11. Rol. Abr. g03. pl. 22. Ms. 459. 
8 5 Co. 86. Cre. 2 45 7 8. Cre. Fae 351 pt 555. . 573. 
. 2 Bulftr, 317. 


The eſcape of one joint or wid obligor, where both are in 
fxecution, ſhall not diſcharge the other. Hob: 2; 50, * 


The eſcape of one in execution, whe two are bounds in a — 
118 no plea to the bond; and though he eſcaped by the voluntary 
permiſſion of the ſheriff, 5 as the 1825 is entitled to an action 

7 eg Ms a againſt. 
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| dung [the ſheriff, yet that ſhall not depriye him of bis remeg 


againſt the other obligor : but if he had pleaded, that the ſheriff ſuf. 
fered him to go at large by the licenſe of the plaintiſſ, it might a 0 
been pleaded in diſcharge. Cro. Cnr. 75. pl. 4. e 3-5: ro 

85 G. and A. Were jointly bound to 72 in a bond of 7000 /. the Oblioeel 
takes ſeveral actions, and had two ſeveral judgments, and ſue oo d 
to outlawry, and A. was taken upon a cap” utlegat by the ſheriff of 0 

D. who voluntarily ſuffered him to eſcape. J. brought debt againſt 
the ſheriff, and recovered and received ſatisfaction, and proceeded to | 
take A. but A. brought a writ of audita querela : and he failed in hiz . 
declaration, becauſe the ſatisfaction made by the plaintiff to the ſhe. t 
_ _ riff was not ſpecially pleaded, (v:z.) time and place where it was 
made; for it is iſſuable, and it may be made after the audita querelq 5 

- ., purchaſed. But if J. had recovered only damages in the action on 
the caſe for the eſcape, the plaintiff ſhould have had no audita querela ; 4 
but here he recovered his original debt in an action of debt, grounded bs 

on the eſcape. Mod. Rep. 170. 

On the eſcape of any one on a joint judgment and execution, the | 
debt lies for the whole; eſpecially if they be in ſeveral priſons. MI ® 
Though the duty wholly ſurvived by the death of the party eſcaped ſo 
before any action brought, and though the executor of the party dead of 
is diſcbarged. i Ee 5 . 
It has been doubted, whether the death of one before the action © 
brought does diſcharge the eſcape. By Hals and Rainsford it does l 
not; by Wild and Twiſden it does. 3 Keb. Rep. 305. pl. 47. 
If the ſuit be in the admiralty for a matter ariſing ſuper altum mare, bat 
and on this the defendant is in execution and eſcapes, the plaintif MW 
may have an action for this eſcape in B. R. W _ 
+ 


An action on the caſe for an eſcape lies at common law, but no 
action of debt lays at common Jaw; but the party was driven to his ber 
ſpecial action on the caſe, which action was grounded on a treſpaſs of | 
or tort, and not on any contract in deed or law. Rol. Abr. 536. 


An action of debt lies againſt the ſheriff or gaoler for an eſcape 
on the ſtatute of FW. 2. c. 11. and 1 R. 2. c. 12. gave debt againſt the” "1 
warden of the Fleet; and ſo it is in equity againſt the marſhal; and by 

though the ftatute limits the action to be brought by a writ of BW ber 
which is by original ; yet a bill of debt lies by the equity of thele 


 Natutes. And foraſmuch as this ſtatute gives remedy by debt, it * 
Sives damages alſo. 2 Stra. 873. Barnard. K. B. 354. = 


Were, This act does extend to fem coverts* and keepers of gab bei 
For eſcape of priſoners in execution, Leon. 17. Gro, Fac. 658. © 4 


his 


the 
und 
Jeb 


ls 


| party at whoſe ſuit he was taken in execution, may have an alias 


| hall take advantage, 


by force. of a cap. utlegat' „ Is tam pro ulom rege Fa ro ſelpſo; and the 


An e tam pro Jon re * tho Feige, was went, 


MN levies a e in the e ſheriff” s court of Bande kad: B. Rl 
was in 9 on a former plaint by C. and then B. eſcapes, (i. e. 


out of the ſheriff s counter.) A. may have an ation. « of Fee 3 
Want the * of London. - Salk. 273. n | 


An Bing on the FP lies not for enn on PE in meſne ee 
hut. upon execution it doth. Rol. Rep. 440. pl. 5. 3 Bulft. 198. 
(he. Jac. 419- pl. 10. Ae. 852. 2 1162. Rot. Rep. 388. 4 9. 


If a man be arreſted og a meſne e at che ſuit l 7. 8. and 
he eſcapes, 7. S. ſhall have a ſpecial action againſt e on 
this han hf Ro.. Abr. 99. 10 Vin. Abr. 85. pl. OW. 


If a man e out a bunden 29 the ihne to Geciee 2 ind 2 
fendant after arreſt in cuſtad mareſc in an action of debt, — the ſheriff 
zrrefts him, and ſuffers him to eſcape, an action lies againſt the 
ſheriff ſhewing this ſpecial matter, and he ſhall woover * . | 
my oy de to the loſs of his debt. Kol Abr. 537 ave. * 


A perſon brou nt: an action againſt F. S. before then mayor, | bailifs 
and ſtewards of V. where the bailiffs are the gaolers of the town pri- 
ſon, and J. S. is committed to the bailiffs on meſne proceſs for want 
of bail, and they let him at large before judgment and execution, and 
aſter the plaintiff recovers againſt him. The plaintiff may have a 
ſpecial action againſt the bailiffs for the eſcape; for by it he is 
deprived of the ſpeedy means to 18 him in execution alter, the 
judgment. Rol. Ab. 99. ; 


* . 


If the ſheriff due one kd By" him 3 in e to FS ans the 


apias againſt the party that eſcaped her take 5. again in execution, 
riff. Li Abr. 23 


or an action on the cal nn 
n 


If the ſheriff takes) one by. capias ad fatiifacin® 1 in debt, ” he after 
permits him to go at large, and returns not the writ, yet an action 
of debt lies on this eſcape; for there is a record of which the party 
ought the a. * not Fan "Crs; * 


7. pl. S. f 
An Alen on ER caſe; on an 2 1 one brought! in ee lon 


4 * * 


pirty (hall Hay all in ane. : Tbs ts 1 2 Sfraugol. 


for that he had s capias utlegat' after judgment againſt J. 8. and 
delivered it to the ſheriff of D. to execute it, who ſeeing J. S. and 
oY deſired 4 0 exccuts 18 would not * ir, but Jufferred.. him to go 
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354 Duty of Ander Sheriff. 


at large, and afterwards the faid ſheriff returned non git inventus, B. 
cur. The action is well brought, and the King is to have the benefit 
thereof as well as the party. And in his declaration he need not cite 
the whole record, but begin at the judgment quod cum recuperaſſer, ect. 
for it is but a conveyance to the action, and it is not neceſſary to 
ſhew the whole record; and it ſuffices to begin at that which is the 
_ Cauſe of action. Cro. Fac. 532. Cro. Elix. 877. Cro. Fac. 360, 


This is to be conſidered in the caſe of a capias utlegat', or a cabia 
Pro fine; or where one ſhall be ſaid to be in execution without Prayer 
of the party, and where not. 25 e ee 


If a cap. ad ſatisfac. iſſue on a judgment in action of debt, and the 
ſheriff return un eff inventus, and thereupon he is outlawed ; and 
aſterwards a cap. zt/egat iſſues out againſt him, on which he is taken 


and impriſoned, and after is permitted to go at large; the party 


who” recovered fhall have action of debt on this eſcape againſt the 
ſheriff; for he was in execution againſt him alſo, becauſe he cannot 
have a new 755 ad ſatisfaciend'. And if he eſcape, although he was 
taken at the King's ſuit, yet the party had fuch intereſt in the body, 
that he ſhall have action of eſcape againſt the ſheriff; and before the 
Plamtiff*s prayer to have him in execution, he is in execution at 
his election. So that if the ſheriff ſuffer him to go at large before 
the plaintiff has determined his clection, it is an eſcape againſt the 
plaintiff, if he will, and an action of debt lies. Telv. 20. Kal. 
Ar. 810. F % VIV ERS 


A. recovers in debt v. D. in bance commune, and ſues a capias ad 
fatisfac. and an ex pot cap', and outlaws the defendant, who brought 
error in B. R. and judgment affirmed, and within the year a cf 
urlegut is awarded, and the defendant taken, and the ſheriff ſuffers 
him to eſcape before the return of the writ ; action lies againſt 
the ſheriff, The defendant here being taken by cap* utlegat out 
of the King's Bench, ſhall be in execution for. the plaintiff pre- 
ſently after the arreſt, if he will, although he was never brought inte 
court, nor the court committed him in execution for the party. 5 
Co. 88. Cre. Eliz. 706. pl, 28. See Sid. 380. Telv. 20. 5 Mal 
FW 200: l . f 

In all caſes where the plaintiff may have a capias ad Son 
and the defendant is taken by capias pro fine, he ſhall be in execution 
for the plaintiff, if he will, without prayer: as a capias pro fine on 
recovery in afſumpſit, and alſo a cap ad ſatisfac returnable the ſam: 


term at one and the ſame return; and as to the capias pro fine the 


ſheriff returns cepi corpus; and as to the cap ad ſatisfaciend', non if 
inventus. If the ſheriff in ſuch caſes takes the party by capras pi 
fire, now upon this taking he is in execution for the party; and 5 


4 


47 the ſheriff let him go at large, he 
t cite Ln. 51. ph. bs. Bo 5 
Y to 


s the Ml ation of debt, and is ſuffered to go 


quam parti. 7 H. 4. 4. 


for the fine at the prayer of the King 


| the b. 6, b. 


* have debt againſt the ſheriff; for th 


rayer 1n recovery on forger of falſe deeds, 


5 


Duty of Ander Sheriff. 
| 


ſhall anſwer for the eſcape. 


| 


Tf a man be taken by a cap pro yo for denying his deed in the 
at large, he who recovers ſhalt 


y cap* is ad reſpondend tam nobis 


if the defendant be impriſoned | 


s attorney, if he be ſuffered to 
at large before ſatisfaction to the plaintiff, he may charge him 
the MW for the efcape, becauſe he is in execution to the party upon the pri- 
and MW Gl at his election. For he ought to be in execution at the ſuit of 
aken be party, before ſuit to the King, becauſe the ſuit of the party is 
arty the original: and the time but acceſſary, becauſe of the ſuit. 7 H. 


If a man be taken by capias pro fine for the King, where no capins 
ody, lis in the original, (as in aflize with force, Cc.) and ſuffered to eſ- 


the cape before prayer of the party to be in execution for his d 8 
n at the party ſhall not have an action of eſcape againſt the ſheriff, be- 


fore Ml cauſe he would not be in execution for him before the prayer, 


Nu. As for the pleading to eſcapes directly, the defendant either denies 


the eſcape, and then he pleads non permiſit ire ad largum, or elſe he 
confeſles the eſcape ; but pleads that he made freſh prrſuit, or that he 


a eſcaped by licence of the plaintiff, 


Though the priſoner that efcapes- be out of the view, yet if he be 


Fers taken in recenti executione, he ſhall be in execution again; and though 


ink WF be fly into another county where the ſheriff had not power, yet for- 
out I 2fouch as the eſcape was of his own wrong, (whereof he ſhall 
ne- not take advantage) the ſheriff may retake him in another county, 
nte WW and he ſhall be in execution. And freſh purſuit is not, that he 
5 nouſt have him always in his view; but if he makes freſh purſuit, ſo 
fed. WY that it does not appear fully there was a default in the ſheriff in his 
purſuit, though he be a day and a night out of his view, yet he ſhall 
be ſaid to be in execution for the party againſt his will on the re- 


/ 


ater iſſue joined, Gro. Fac. 657. pl. 8 


f 


PDA 


taking; as if the priſoner eſcape to an houſe, and the ſheriff ſets a 
watch and takes him when he comes out, | | 


If the gaoler makes a freſh purſuit before any action commenced, 
and he is retaken, the gaoler ſhall be excuſed ; but it is otherwiſe if 
before the priſoner be 'retaken the party brings his action, for at the 
time of the action brought he had good cauſe of action: but it ſeems 
by Minch 5 3. that retaking on freſh ſui 


t aſter action is good, but not 


An 
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An attorney of C. B. was in execution in N. for 10007. and he; 
py practice procured himſelf to be removed by habeas corpus before Ml + 
Coke Chief Juſtice, at the aſſizes in Lent, and then eſcaped to London, b 
and in Zafter term following the bailiff did retake him. The opinion Ml ; 
of the court was, that the freſh ſuit made was good, though he took 1 
him again at the end of the year, if enquiry was made after him, and 
ſo by conſequence an action for falſe impriſonment againſt the bailiff 
did not lie. Godb. 177. pl. 247 $0 


If the plaintiff bring his action before the ſheriff retake him, or if 
the ſheriff does not make freſh» purſuit, yet in both caſes the ſherif 
may retake him, and keep his body in cuſtody till he agree with him, 
br he may have an action on the caſe for his tortious eſcape. And 

where the priſoner efcapes of his own wrong, and is retaken, he ſhall 
never have an audita querela againſt the ſheriff ; but if he eſcapes with 
the conſent of the gaoler, he cannot retake him : and if he do, the 
party ſhall have an audita querela. If one in execution eſcape, the 
theriff may not retake. but on freſh purſuit ; but he ſhall have action 
on — againſt . quare priſoanam fregit. 3 Co. 52. 
Poph, 41. Jo, 145. pl. 2. Cro. Jac. 657. pl. 8. 2 Rol. Rep. 282, 


— „ © r ? 


A priſoner eſcapes, and the gaoler makes freſh purſuit, and be- 1 
fore he has taken him the priſoner dies; this is the act of God, and | 
yet becauſe it was once an eſcape, the action of eſcape lies againſt the W 
A 


| On eſca e, the ſheriff may not in fell purſuit enter into the houſe | 
of J. D. and break the cheſt of J. M. to ſearch for the -priſoner, | 
PE e 


If a man in execution in the county of D. eſcapes into the county 
of S. where he is taken in execution at another man's ſuit, and after 
the ſheriff of D. on freſh purſuit finds him in priſon in. S. it is made 
a qdeſtion, how he may charge the ſheriff of S. with the firſt execu⸗ 

tion, or put the party in execution, ſeeing he ſhall not retake him. 
V 


. Though information lies againſt the ſheriff for eſcape, yet it lies 
not on eſcape after taking by treſh purſuit, no more, though the in 
fprmatian be depending before the taking, fo that the officer's dili: 


” , 


The plaintiff counts of an eſcape in E. and the defendant juſtifes 
he retaking in D. fo that the eſcape at L. is not anſwered, it is 
nought on demurrer; but when the defendant by his replication 

denics not the freſh ſuit, by proteſtation relies on this, that he wal 
Put of the view, (which is not material, for it is not the form of ay 
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ng 5 fay he had him in his view, Ge. ) it appeared not to the court | 
hat he had cauſe of action; now this bar is ſufficient for the matter, 

{uy inſufficient for the form,” and there being no demurrer, but a 

plications no advantage ſhall be taken of the bar for matter of __ 


z&. 5H Poph. * 


An tien on the caſe for a Ge In 1 5 ene 3 
he eſcaped in November by negligence, and traverſed not voluntarily, 
and that he freſhly purſued and took him, and that poftea, wiz. 27 
Jug. he died; to which the plaintiff demurred, becauſe before the 
clcape, and eſpecially for the void traverſe: Per cr. The alled 

ing the voluntary eſcape is immaterial, and the ſheriff . | 
without it, and he need not traverſe the voluntary eſcape; but be- 
cauſe he does not ſay he did ante en rr d e n 


* 3 Keb. Rep. 55. pl. 35. 


The plaintiff declared of an 15 voluntary, the defendant aer 
a N eſeape, it is good ene a traverſe, Latch. 203. 


In an action of debt on-efcaps,: laintiff declares, that the defen · 
dant (ſheriff of D.) ſuffered one C. who was in execution, to eſcape 
in L. 18 Dec. defendant pleads, that the ſaid C. eſcaped the 16 Dec. 
be. in com. D. and that he freſhly purſued him, and retook him the T9 
and Dec. and retained him again in executien, abſſue hoc, that he is guilty 
the alit” vel alio modo. On this it is demurred, becauſe the eſcape is ſup- 
poſed. to be the 18th of December, and he leads the eſcape the 1th of 
December, and the retaking the 17th of December; and ſo he anſwers 
ule not to the eſcape mentioned in the declaration, for the traverſe aliter wil 


er, alio modo doth not anſwer to that time, but to the manner of any thing 
n Per cur. — The 12 is * Cro. Eliz. 439- pl. 3 K 
nty On bil Aber pleaded in eſcaphs freſh purſuit may be- given i in 


ter evidence; ſo a releaſe, or any thing that GG the 3 * 
ade 116. 3. Rep. 300. pl. 47. 
m. In an action of debt for an eſcape is met within the ſtatute of limi- 
tation, though action on the caſe is. The words of the ſtatute 
are, ** All actions of debt grounded on any lending or contract, 
without ſpecialty, ſnall be brought a Jo gears.” . 305, 356 
pl. 14. Saund. 58. Lev. 191. 


Nowy firſt, this Aion is not founded. on-any lending or eontract & 
hon 18 a duty created by the lan without — or contract. 2 


8 . 388. 


2. This action is founded on a 8 (vix. ) on a ſtatute lau; 


for at common law no debt on "_ lay againſt a gaoler Gt. gf-one 
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dut of execution. And the Natute of 1 R. 2. c. 12. gives the aQion 
of debt againſt the warden of the Fleet ; and this ſtatute by conſtrue. 
tion, extends to all FA; CINE and ſherifs Sauxd,. 375 38. Leb. 


Ib: MEI IOGs Pl. 14. 


The ſheriff brought an action on the caſe a ik 7. for making 
his eſcape out of execution; defendant pleads confeſltie all the mat- 


ter, and that after this eſcape, he, at whoſe ſuit he was condemned, 


| had acknowledged ſatisfaction on record. To which it was demur. 
red. Per cur.— The plea is good, becauſe the defendant is to be 
„ for that the plaintiffs are chargeable with the debt, and not 
atherwife; and the defendant hath pleaded ſatis faction acknowledged 
on record, which may by his means, and is not denied ; for other- 
wiſe" the plaintiff might have ſhewed the ſpecial matter by Os 
tion. Cro. Eliz. 237. pl. 3. Leon 237- pl. 321. 


Accord with ſatisfaction i is no o plea. 


In ſeire fac on judgment i in eſcape on oyer, the defendant pleads 
&vecutio- non, becauſe that after the judgment the defendant aſſigned 
the obligation of ſecurity of 7. the party who eſcaped, which the 


_ plaintiff received and accepted. To which the plaintiff demurred, 
Per cur.—Accord with ſatisfaction is not I after a a judgment. 0 


3 Keb. Rep. .. 89. 


In debt on eſcape againſt the ſheriff on 2 2e e after judg- 
ment. Defendant pleads there was no ſuch record of the debt and 
damages. It is a good plea on deinurrer. Brownl. 517. Hol. up 


. 26 * 


In debt on ene 0 one may plead, that the plaintiff commanded bin 


to let him out of execution. Cro. Car. 329. pl. 12. 


feire fac on a recognizance, as bail- in a writ of error in the 
Exchequer - chamber. The defendant pleads, that the plaintiff ſued a 
eaptas ad fatisfaciend” out of the King's Bench to the ſheriff of Middle- 
fex, and he was taken in execution thereon, and ſuffered to eſcape by 


the plaintiff's conſent. The plaintiff demurs, becauſe they do not lay 


a place where the court was held, nor where the party eſcaped bY 
canſent. 2 Keb. Rep. 367. pl v4 Aid. Res. 19. 


Payment of the money to the marſhal is no bar, but payment to 
the ſheriff on a fieri fac is good; for he is commanded to levy the 
money, &c. but no ſuch authority is given to the marſhal, 2 Jo. 97. 


In eſcape, the defendant pleads a releaſe of him who recovered, to 


the priſoner, being in execution; ; it is holden no plea in debt on 


eſcape. 19 H. C. 14. 
In 


a —— 2 2 © <© 


her in execution, but the defendants, ſheriff of Middleſex, voluntarily 
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In as for the eſcape of M. O. 1 declaration ſet forth, that 
Mich. 2 Geo. in C. B. the plaintiff recovered judgment againſt her for 
2321. which coming. into B. R. by writ of error, the writ Was 
pros, and execution awarded, which judgment is till in force: at 

12 June 2 Geo. the ſaid O. ſurrendered herſelf to the Fleet in diſcharge 
of her bail, from whence ſhe was removed by habeas corpus to New- 
gate una cum die & cauſa, &c. where the plaintiff intended to charge 


permitted her to eſcape. The defendants confeſs the ſaid O. in their 
cuſtody, prout, Qc. but ſay that 20 Junii a habeas corpus was delivered 
to them, requiring them to bring her to the Chief Juſtice's chamber, 
upon which they made a warrant to their bailiff, commanding bim 
to carry her and bring her ſafe back again, by virtue of which he 
took her out of Newgate, and in carrying her along ſhe was reſcued. 
The plaintiff demurs, and the an took three erceptiomst to the 
manner of ding. | 


12 It is i improperly pleaded ; they | ſhould not have ſet forth the 
fat, but the operation of law reſulting from , that fact : therefore 


pleading the reſcue from the bailiff is wrong; it ought to have been 
as from the ſheriff, for the law takes no notice of a bailiff, or his acts. 


Jo Cale 5 4 Hil. 2 Gee. 2 cue was ene on a bill of Mid- 
jr! in this form : 


That a abies ad ſatisfaciendum iued out to the ſheriff, who there= 
upon took the debtor, and the reſcue was made of the priſoner under 
that arreſt; exception was taken, that this return was only argu- 
mentative, [becauſe an eſcape of one in cuſtody of the ſheriff is an 
eſcape for all ſuits wherein he had proceſs. The return indeed 
was held good, it being veritas facti; but the court held it would 
haye been otherwiſe in pleading. 2 Saund. 97. If one jointenant 
pleads that the other conceſſit to — it is ill; for it ſhould have been 
pleaded as a releaſe, that being the only proper conveyance between 
jointenants. 2 Vent. 149. 266. 3 Lev. 290, That wrs pleaded as 
2 grant, which could only enure as a covenant to ſtand ſeiſed; and the . 
plea was held ill, for it ought to have been AY according to the | 
effec of it in las. Salk. 8, 27 . ; 
2. The defendants ak to have 1 ſhe was not ae 
found in balliva ſua. Dalt. 215, 216. 9 Brexium 2035 . 
7, 226. 


3. The habeas corpus requires 19 to be brought 4 * — 
onductu, but the defendants have not ſhewn that they complied with 
0 direction; and this they * to do, when HR dera 2 
reſcue. | 
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The principal point, whether the reſcue. here pleaded be a ſuffi. 
cient- excuſe, | muſt obſerve, that ſuch returns have. never been 
favoured, becauſe there may be fraud and combination impoſſible to 
de diſcovered, and they infer a reflection upon the King, by (uy. 
an unlawful force, as appears by Z/2ft. 2. c. 39. which re. 


poſing 


cites,. that the ſheriffs multotiens falſum dant reſponſum, mandands guad 


man potuerunt exegut præceptum regis propter reſiſtantiam and concludes, 


 domuni regis et coronæ ſuæ. 


Caveant vicecomites de cætero, quod hujuſmodi reſpunſis requndat in dedecu; 


A return. of a reſcue may diſcharge the ſheriff againſt the King, 


. Formerly ſuch a return of a reſcue upon meſne proceſs was held not 
pleadable, becauſe the ſheriff might take ſufficient power of the 
county. Cro. Elix. 868. But ſince in the caſe of May v. Proby. Cri. 
Fac. 419. 3 Bulftr. 198. Moor 852. Rol. Abr. 807. it has been 
reſolved, that the arreſt being on meſne proceſs, and not upon execution, 
the theriff is not bound to take the poſſe comitatus, and therefore 
reſeaus is a good return: but if the priſoner had been once in gaol, 
the ſheriff. ought to keep him at his peril, and reſcaus is no excuſe, for 
he is to take care that his priſon be ſtrong enough to keep the priſo- 
ners. And upon proceſs of execution, ſuch a return is no excuſe 
againſt the King or the party, for the proceſs being once executed, 
the party can have no other. From this caſe I draw two inferences, 


1. That when the priſoner is once in gaol, a reſcue: thence will be 
no excuſe to the ſheriff. Rol. Abr. 807. pl. 3. 33 H. 6.1. 4 05. 
84. 4. is 2 much ſtronger caſe than the preſent; 2 there it is held 
that if rebel ſubjects break the priſon, whereby the priſoners eſcape, 
this is no excuſe, though it is otherwiſe where it is done by foreign 
enemies. In 33 H. 6. 1. the caſe was adjourned ; but in 16 Ed. 4. 3. 
atis reſolved by all. the judges : and the marſhal of B. R. was forced 
10 get an act of parliamen . 


2. The other inference is, that wherever the ſheriff may raiſe the 
Poſſe, he is not excuſable for. a reſcous, becauſe no power is „ e 
ment able to reſiſt the ſheriff and his poſſe. 8 H. 4. 19. he pri- 

r here is to be taken to be in actual cuſtody. It cannot be 


intended the habeas corpus was ſued out at the inſtance of the plaintiff, | 


and the ſheriff might have raiſed the poſſe; the very words of the 
writ ſuppoſe it, /ub ſalvo et ſecure conductu. Since it appeaas there- 
fore, that the ſheriff is liable for the reſcue of one in execution, and 


for a reſcue out of the priſon where the cuſtody is on meſe proceſs only, 
becauſe in theſe caſes he may raiſe the poſe; I can fee no reaſon to 
-diffinguiſh this caſe from thoſe, and why he may not have the poſt 


On 


in ous as well as in the other. 


a -._T oo wo yr ct no in w.s e what , 


a) 


For the ſheri 

yet he is not obliged to raiſe the pgſi upon every occaſion; for it is to 

be preſumed men will act acchr ing to law, and the. contrary is 

never ſuppoſed. 10 H. 7.26. , The ſheriff in this caſe might 5 | 
let 


: N # * 0 . * — - 
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5 the other 8 it was held, as ta the firſt objection, we may plead 


either according to the truth of the fact, or the operation of the 


law upon that fact, and either way is good. Paln. 532. 2. Weave 
confeſſed and Lyoided the eſcape, and the caſes cited are of-returns, 
where it may be neceſſary to ſay, the party was not afterwards to be 
found in his bailiwick, becauſe, according to the latter reſolutions, 
Vmntr. 269. which denies the ſheriff. of K er's caſe, in Haß. 202, the 
priſoner may be retaken, and therefore bg return muſt anſwer. ae 
poſſibility, which need net be done p pleading. | | 


The third obje&ion depends 2 the pr inci ipal point, a as 0 which 
I muſt obſerve, it appears O. was not in execution, for which reaſon | 
caſe was brought, becauſe the 1 Rich. 2. c. 12. gives debt only for the 
eſcape of one in execution. 11 Hen, 4. 11. A. wounds B. and being 
in the cuſtody of the conftable, eſcapes, and then B. dies; the con- 
table is not anfwerable as for the eſcape. of a felon. Salt. 614. 2 


Mad. caſe 158. At this day a refcue upon meſne proceſs i is a good 


excuſc, though the former opinions were etherwiſe...: 3 Lev. 460. 2 
Lev, 144. C 2. Cre. 419. there is a great difference between priſoners 
at large, and thoſe in actual cuſtody ; the latter by Hm, 2. c. 1. 
may be kept in irons : but that extends only to ſuch as are within the 
walls of the priſon. One in cuſtody out of the priſon is not required to 


have ſo ſtrict a guard, and therefore though a reſcue out of the: gaol 


of one in upon meſne proceſs makes the ſheriff liable, yet he is not 
ſo for the reſcue of a perſon not carried to gaol. On a habeas carpus 
the ſheriff may go out of the way with "the priſoner, provided he 
has him ready at the return of the writ. 3 Ce. 44. 2 The 
ſheriff | is obliged. to bring out the party in obedience to the King's 
writ, and he is not compellable to have a ſtricter guard than for a 
perſon arreſted on meſue proceſs. A common capias has the words 
ſalvo cuſtodias as well as babeas corpus 3 ſo no inference can be drawn” 
from the wording of the writ. The reaſon Why the ſheriff hall 


niſe the poſſe, in caſe of execution, doth not hold in this caſe; for 
the party doth not loſe his debt, nor even his proceſs, for there may 
be a re- caption. The ſtatute of Marleberge, c. 21. & Meſim. 1. e. 17. 


Weſim. 2. c. 132 are but in affirmance of the common law. 2 Int. 454. 
iff might have bad the poſſe before. But though he may, 


a re-caption. ' Godb. 177. And : as on a habeas corpus he may 


priſoner go out of the way, it ſhews he is only conſidered as a perſon 


in cuſtody u on meſne proceſs ; eſcapes being ſo penal, the judges haye | 


Always made a favourable conſtruQtion for the olhicers. . 3 26 | 


44. 4. | | e 
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lin reply it was held, that it Was more than 2 cuſtody on meſay 
| "proceſs. The demand tranſit in rem judicatant, and if the wa 
not liable, it will be very eaſy to bring à Habeas corpus for no other 
end but to let the priſoner eſcape. 


: Chief Puflice On this caſe the fact pleaded is true, dix. tnt ſhe 
was in the cuſtody of the bailiff, and retcued from him; 3 and though 
this amounts in law to the cuſtody of the ſheriff, yet it differs from 
the caſes of grants, for there the fact was not true. It was not 
grant, but a releaſe, and a covenant to ſtand ſeiſed; but here the faq 
is true and properly pleaded. 2. The defendants have confeſſed an 
avoided, and therefore it lay upon the plaintiff to ſhew a re- caption 
in his replication. The third objection likewiſe has nothing! in it, 
for the words of a common capias are as ſtrong. 


A s to the principal point, I cannot ſee how this caſe is diſtin. 
guiſhed from a cuſtody on meſne proceſs, where a reſcue is pleada- 
dle. The ſheriff was obliged to bring her out, and as ſhe was not 
in execution, ſhe can only be = to be in upon meſue proceſs, Feu 
3 | | 


al 


Brxyre Juſtice inclined the reſcue was a ſufficient excuſe, and well 
pleaded. 


Portfeu Juſtice 3 as to the firſt objection. As to the ſecond, 

1 think the plea ſhould have gone on; and ſaid, ſhe was not found 
"afterwards. As this ſtands, there may be an intendment that ſhe 
was. As to the third, it appears ſhe was carried by one ſingle officer, 
. *which is certainly a neglect. This is a ſort of middle proceſs after 
the plaintiff has run a long race; and though the crown may com- 
mand the ſheriff to bring out his priſoner, yet that is without preju- 
dick to the party. She ought to be 55 as ſecurely as ſhe is ne 
kept, and the ſheriff here may have his remedy againſt the reſcuers, 
He might, before he age ra her out, have ee ſted o on n money to pay or 
F e bo NY * 
In Hil. 105 7 Gee. it was edi a ſeond time for the plain, 
Whether after judgment, and before any charge in execution, 2 
' reſcue on the party's being brought out on a habeas cor pus be a good 
| Excuſe for the ſheriff in an action of eſcape nh 4s 


e prove it no excuſe, I ſhall conſider, 1. What are the hat an 
of this action, taking it as intirely new. 2. Compare it with the fe- 
ſolutions already in the books. 3. The W that have been, 
9 be made. RY 


3 
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1. To conſider the foundation of ſuch an action; and that is, the 

damage which the plaintiff has ſuſtained by the neglect of the defen- 
dant, which he might have prevented by the uſe of thoſe means that 
he had in his. power; for the law ſuppoſes the poſſe to be a ſufficient 
lefence againſt a reſcue, and that no force is able. to reſiſt the ſheriff 


and his poſſe. Here is not the act of God, as fire; or any foreign 
700 force, as the caſe of enemies; which I admit are excuſes for the ſheriff. 
rom f | | 


33 Hen. 6. 1. 16 Ea. 4. 3. | 4 Co. 84 Noll. Abr. 808. 


? 


wot a | | 1 | 
fact The ſheriff may, if he pleaſes, raiſe the poſſe in execution of any 
| and proceſs whatſoever. 2 Inſt. 193. 3 Hen. 7. 1 Dalt. Sher. cap. 20. 
tion f 5, 104. cap. 95. Pp. 354. 5. The plea admits the neglect, and the 

„ . 104. 95. 3 e 
1 it, officer has a fee. 3 Bulftr. 212. Cro. Eliz. 87 3. Vent. 268. Winch, 


90. 21 Ed 3. 45. b. LEA 
ſtin. WW 2. The caſes in the books, I would compare this with the caſe of 
ada. ¶ a reſcue of one taken on męſus proceſs before he is carried to gavl, 


cs ae 


"wv i In Queen Elizabeth's time this queſtion was determined againft the 
beriff. 3 Cro. 868. Ney 40. But I admit it has ſince been re- 
„ olved otherwiſe. 3 Bulſir. 198. And now it is held, that the ſheriff 
well E mall not be anſwerable. 2 Cro. 419. Rol. Abr. 807. Dy. 1. Leu. 
144. 3 Lev. 46. a | WET 5 


ond, The taking the law according to the latter reſolutions, I ſhall ſhew,. 
und I mat the reaſons they go on do not affect this caſe, 1 


cer, 1. In the caſe of meſne proceſs, though the ſheriff may, yet he is 
after W not bound to-raife the poſe. Dalt. 1 54+ | © 


2 tor In this caſe, where the priſoner is conveyed by proceſs after judg- 
1 ment, he ought to take the ſame caution as if he was on a capias ad 
lers. ¶ /atisfaciendum, nay a greater, if he obſerves the words of the habeas. 
pa) pus, which require him to convey the priſoner ſub ſalvo & ſecure 
anductu. Beſides, this is a proceſs not ſo eaſy to be renewed as a 
copias ad ſatisfaciendum or meſne proceſs. Cro. Car. 240, 255. 


1, 18 2. Another reaſon why reſcue on meſne proceſs is an excuſe, is, 
00d BY becauſe of the multiplicity of fuch writs, which are executed at the 
ame time in different parts of the county, which makes it impoſſible 
br the ſheriff to raiſe the poſe ; but this is a writ that rarely iſſues, 
inds and there is no danger of having many of them to execute at the 
fe- ame time, Be 20 Ee. „ „ Tn 2 


In the caſe of meſne proceſs, the plaintiff has the conduct of that, 4 
T4 but the defendant may purchaſe the habeas corpus, 


13A 2 23. The 


2 The objeKtions ure, | 


1. That we may have our Key avainſt the teſcrers) ;but will 60 

hoe: fend us back again to the ſheriff ? Befides, it is a doubr whether 
_ - the plaintiff has any remedy againſt the reſcuers ; the ſheriff indeed 
Bas, And therefore he is not hurt by being ſ ubjected to our action. Hut: 
95. 2 Co. 419. Cre. Eliz. 53. The wrong is done by both the 
| ſheriff and the reſcuers. | Kol. Abr. 698. B. 3. 


2. Say they, Why Would the habeas corpus put the ſheriff i in a worſe 

. when he is obliged to bring her out in obedience to that 
command? But we ſay, No command of tne crown can excuſe him 
* the ſubject. Dy. 296. b. 297. 4. Kol. Abr. 808. 


3. 11 is objected, that this will be a hard caſh upon the ſhetif 
who may be ruined by combinations between the plaintiff and te 
fendant. But has not the law furniſhed him with means to prevent 
any thing of that nature, by inveſting him with a Rewer to raiſe 


the poſſe. | 


Upon the whole, i it appears here has been a neglect, an interrup⸗ 
| tion of the courfe of juſtice, a damage to the * lor enn 
ought to have redreſs. 5 | 


On the other fide, This is a fours of one in cuſtody on meſne 
proceſs only, and not out, of the walls of the priſon; for ſhe was 
brought thence by the King's command, which the ſheriff was 
| bound to obey. And 4 Co. 44. it is ſaid, that every thing is to be 
taken moſt favourably for the officer. In the caſe of a capras ad ſts 
„ er the reaſon Why the ſheriff was liable was, becauſe the 
uty could have no new writ. Hob. ſheriff of E/zx's caſe, Though 
it is otherwiſe reſolved ſince, that the party himfelf may erden him. 
E 330. Lev. 211. 2 Keb. 340. 2 Lev. 10g, 132. Fentr. 267, 
$:9wW: 177. But what if he is reſcued on neſue proceſs, and cannot 
| be re-täken, does not the plaintiff loſe his debt as much as in the 
caſe of an execution? The alen now given for that caſe are not 
given | in the books. ; | | „„ 
ard is no more than a 000 on ge proceſs out of the walls 
of the priſon; every common capias has the words falus cu/todia, ſo 
no argument can be drawn from thoſe words in the habeas kor pu. 
Abe theriff is liable in no caſe for a reſcue, but where he ws 
o liged to take the poſe, which here he was not. If the ſheriff, at- 
ter the party is charged in execution, brings him out on a habza: 


egrpus, it 1 661 he ne out er the rm pes 1 44 
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1 as to * objedtion, 1 that the a is no-party wth ſuing; 
aut the habeas corpus, is not that the caſe where there are ſeveral 


proceſſes charged againſt the ſame perſon, and he is reſcued When 
ther taken on one only! ? And though the warrant is to one bailiff only, - 
deed Wl jet there is no argument of a neglect, beeauſe that bailiff had it in 
Tur his power to ** the poſſe, -without N back to the ſheriff... % 
the 


Wer. And this term Pratt Chief Juſtice celivered. the 
reſolution of the court, | 


It was admitted at the bar, and is not now to be diſputed, bas 
that on the one hand if the ſheriff arreſts the party by virtue of: 
meſne proceſs, and he is reſcued as he carries him to gaol, it wilt 
be a * excuſe for the mheriff. Oro Na 449: 


And on the other hang; if the party be once within 4 * wal | 
ent MN the priſon, though the cuſtody be on meſne proceſs only, yet a 
raiſe N reſcue from thence by any but common enemies will be no 
| excuſe, If a company of rebels break the priſon, and let out the 
| priſoners, yet the ſheriff is anſwerable, becauſe the law ſuppoſes the 
up- ſheriff and his poſſe are ſufficient to reſiſt ſuch a force. Rol. Abr. 

h be 811. 4 Co. 84. Theſe, I ſay, 2 nee that are not to hep 
X diſputed, | | g 


eſne The caſe: at bar is ; new, and differs aki both theſe ; but, however, 
was we muſt take it upon the different reaſons of thoſe caſes. In the caſe - 
was of meſne proceſs the ſheriff, if he meets the party againſt whom he 
be bas fuch proceſs by accident, and is told it is the defendant, he is 
ſa, I bound to arreſt him; and then, becauſe it is not ſuppoſed that he 
the Wl bas always the po/ſe along with him, he. is excuſed againſt a reſcue. 
ugh WF But in the preſent caſe there is no ſuch danger of ſurprize ; he 
im. WF has notice before, that ſuch a day he is to. bring the party out of. 
67, priſon, and it is his duty, and ſo he is directed by the writ, to _ 
not Ml vide for the ſure and ſafe conduct of the party. Here he has not 
the taken that caution, whereby the plaintiff; who had an — a 
not bort of property in the body of the priſoner, has ſuſtained a damage. 
The damage has happened by the ne lect of the ſheriff, and therefore 
de muſt anſwer it to the kae 5 this action. a pro 
alk 55 Stra. 429. ä 3520-81 


bus, 7's treſpaſs and im OP UT the . juſtifies wy virtue of a 
was BW capras, and the plaintiff did afterwards eſcape, and he being ſheriff 


af- dd follow him by virtue of the ſaid warrant, and took him upon 


ent Wi the capras. Phe blaintiff replied, he eſcaped by licence of the tas. 


44. on _ wrt. war of the latter hm | [Op age — N e 85 
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366 Duty of f under Sheriff.” . 


Per cur. The lraveiie i is idle, becauſe the aint had ſufficiently 
q confelled and avoided, and if he eſcaped by the ſheriff's licence, that 
2 to be the wing pur i in iſſue, and not the traverſe. Brownl, 197, 


An _ on the caſe upon Slap was Wen againſt a ben of 
. He pleads, that the ſheriff commanded him to deliver his 
priſoner to him, which he did, and traverſed that he was guilty of 
the eſcape, aliter vel alio mode. Per cur. — The ſerjeant is an officer 
of the ſheriff, and the uſual manner of pleading is to plead, that 
the priſoner was in cuſtody of the ſheriff; and ſheriffs in Tondin 
may make their houſes their priſons, as well as the counters, and 
the bar was good, but the traverſe. was ill. Sid. 318. 9 6. 2 Keb. 


Rep. 147. Pl. 22. 


This plea is a confeſſion and avoidance, and the traverſe is ill, 
think cur. — Here is no eſcape confeſſed, and therefore not guilty 


_ have been pleaded, and not to take a traverſe. 


: 10 debt againſt the ſheriffs of Lavin upon eſcape of 4 "The 
plaintiff declared on an execution by force of the recovery, and 
that the party was in the priſon of Ludgate, ſub. cufted. J. S. &. 
J. D. then ſheriffs, 1 H. 8. and that he is ſo continued /ub cuffodia 

N. and FJ. L. 3 H. 8. and then was ſuffered to eſcape. J. N. and 


L. pleaded, that before the eſcape at ſuch a day, Anno  ſuperius in 
 narratione Jpecificato, the ſaid F. D. and * 8 adhunc vicecomites ſuffered 


* to N 


| Per ei is no | plea, becauſe there were three years ſpecified 
in the declaration, and it ſhall be taken that it was the firſt or 
third of H. 8. when they were out of their office ; yet it is merely 
induced by the adtunc vicecomites, which ſhall lead the intendment to 
* in the year in which the defendant ſuppoſeth they were ſheriffs. 


MY {Bur per hes That ſufficerh not, but the plea mut be alledged 
in fact; and therefore the defendant's meaning to diſcharge them- 
ſelves dy former. eſcape, which was 492 in their my ond alledge 


it e. Dy: 65. 3 
Ia debt for an eſcape of one in execution defendant pleads nil dibet; 


and after iſſue, and the cauſe entered for trial, the defendant would 
agknowied ge the action with relifta verificatione. "36 8055 


| But per cur. —This he may not as without the afſent of the lain- 
tiff; for many defects are aided dy verdict. 2 Jones 1 56. 25 : 


The plaintiff chargeth the defendant with an eſcape 13 April 18 
Jar. and the defendant — eſcape 29 Feb. 16 Fac. which was a 3 


18 
nd 
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wa two days before the eſcape Madge by the „ pbdsgtFH to which 
the defendant made no anſwer, and Hichough he concluded it was the 


fame eſcape, which makes the plea good where the time is not mate- 4 | 


rial, yet in the principal caſe the time ſeems to be material for the 
Jefendant (the marſhal) pleads, that the priſoner was Smit to 
him, by habeas corpus, and that he remained in his cuſtody from ſuch 
i time till ſuch a time, during all which time the plaintiff never 
prayed to have the ſaid priſoner in LY Briag. Rep. 1 "0 
In debt for 201. againſt the Abe nt for eſcape. The plaintiff 
declares, that he recovered a judgment in againlt Clerk, 
and ſued a writ of execution, viz. a capias ad ſatisfaciendum: directed 
to the defendant ſheriff of Eſſex, to take Clerk, which was delivered 
to the defendant, and that the defendant took him in execution the 
16th of Fuly, and let him "ricaps bo 25th of rs at London in 


Geht de. 2 | . ne 


The att pleads, that before as 25th of Ju, Viz. the 170 
2 habeas corpus ifſued out of the Common Pleas, to bring the body of 
Clerk to the Common Pleas ad tres Michaelis next following ; - that this 


writ was delivered to him, and 'that he by virtue thereof brought 


Clerk the 18th of Fuly from Chelmsford by Londen the ſhorteſt Ways 
and at tres Michaelis delivered him at the Common Bench, to be com- 
mitted in execution. | 5 


The plaintiff, 1 that the defendant didn -not bring Clerk 
by London, ſaid that the habeas corpucr was delivered to him the firſt 
of Oaober, and not before. | £7 


The defendant rejoins, that the 185 citing was delivered to him 
before the firſt of Oclober. And the plaintiff demurs. And adjudged 
for him for an apparent fault in the rejoinder, becauſe the defen- 
dant ought to have ſaid, that the writ of habeas corpus was delivered 


to him before he brought Clerk out of priſon ; for it ſignifies nothing 


to ſay, that it was delivered before the firſt of Ofober, becauſe that 
appears to be ſubſequent to the time * the eſcape. 


But by Prell Juſtice, the matter of law is with the plaintiff; for 
If an habeas corpus is delivered to the 5 4 in 7uly, to bring a man 
in execution to the Common Pleas next Michaelmas term, the ſheriff 
may take a reaſonable time, of which the court will judge accordinp 

to the circumſtances ; but he cannot bring him out of 4 nd | 
keep him out of priſon all the vacation. 


Treby Chief Juſtice ſaid, that he 1 not determine that 3 
And therefore for another reaſon judgment was given lor the plain 
tik. [See Hob, 202. 14, Rayn. e ; 

n 


* 4 ? * ; 4 „ 


a INTO the e defendant eanfeſſertthas . was jn his. cuſtoy 

1 9 latitat, returnable Mercurii craft. animarum, but ſaid, that a 1 

Fn came: to him {which varied from it) reciting a writ 4; 
enerss craftino. qnimarum; for which variance the plaintiff demurred 

s being not the ſame action, which the court ping Keb. 230 
t of Kann Auſtinn. 


In action on eſcape in debt on 8 defendant eld 
= (that after he was arreſted, he was 4 by protection thewet 
o the bailiff, as ſervant to the Earl of Bath. Per cur. — The plea 
is W Leb. 660. Lace and Symonds. 


* 


** | nts 


In action on the caſe on meſue procels, ſheriff. pleads, that a writ 
of privilege came to him 1% Marquiſs of Newcaſtle, returnable at 
.ffhons ; which recites, that by the law of England, perſons ſhall be 
privileged in going to and returning from the ſeſſions. To which 
the plaintiff demurs, and the court held the plea to be ill; yet the 
court were in doubt upon a ſecond motion, whether the privilege 
Shall extend to ſuch inferior courts. Alfo it is ill pleaded, not ſhew- 
ing where the writ iſſued, nor where the ſeſſion was, nor whether the 
- pf Wer in ſeſſion. . Sid. 269. pl. 22. Keb. Rep. 845. pl. 38. 


15 


hy > en on 3 of . NY x falſe neue; if the theriff demurs 
generally upon the eaten, he votzen the advantage of pleading. 
pour. 15 H. 6. c. 10. 


Ts Side of 5 wenn „ thall not he chingnd; nor in debt; for 
"theſe may be all over England. Styl. 107, 241. 5 : 


By the marſhal's privilege, the jury on FERRER were annere out 
Ge into Middleſex. 2 Keb. Rep. 818. pl. 24 | | 


Kurbad, he knew him after imparlance ouſted of this 1 but 

- the Ears would not. put him to plead it, but granted a trial 

in Midaliſr, and e in en, e ſo e e Gra 
E 625. _ : Yo Sr bo RN a6, 61 +3: Sus 
| Fanireis wat proper: to hs from the place where the. eſcape » was. 


Action i is s brought nl the gebenden as ſheriff for the eſcape of 
* in Norfolk, and 1 980 returning non oft inventus in B. R. the 
Falſe ae is not the princip al, but the eſcape 1 is the cauſe of action; 
- and the falſe return which is 41% made i in 9 ob is but - ds 


* party may lay it in either county. Leb ? 771. pl 
We ere the x gry and return aten it is not of go. Hal 5. 
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urred WY It has been adjudged as well on ſcire fac as in debt, that to'plead 


he was in execution, and contra voluntatem of the ſheriff eſcaped, is no 
plea: no, though it were by permiſſion. See 3 Keb. Rep. 305. ph 47- 
Gro. Car. 24. 3 + x 


ewed I If the plaintiff order the ſheriff, to let a man, who is in execution 
plea 


at his ſuit, go at large, and he does ſo accordingly z it is a good bar 
in debt for the eſcape. Dalt. 77. | ann 


If in ſuch cafe the ſheriff refuſe; to let him go at large, an ac- 


le at tion of falſe impriſonment lies againſt him; and there the lord Coke 
1] be ſays, the ſheriff is bound to take notice of the plaintiff, 3 Bulſt. 98. 


and 2 Cro. 379. to the ſame purpoſe. Ld. Raym. 55. 5 


lege il To a ſcire fac on recognizance as bail in error, defendant pleads, 
ew- chat the plaintiff after judgment ſued a capias ad ſatisfaciend out of 
the WM the King's Bench, and that the defendant was thereupon. taken, and 


38. that he eſcaped by conſent of plaintiff. — 
nuts Per cur. The plea is ill for want of place; it is not ſaid where 
ins. WM the court was held, nor whether the party eſcaped by conſent, 2 


Keb. Rep. 567. pl. 73. Mod. 10. pl. 49. 


for Lo fury fuc on judgment in debt, defendant pleads a capias ad ſatis- 
Bf faciend” iflued out of the court of King's Bench, and that he was taken 
thereupon, and on babeas corpus out of the Common Bench, he was 
out committed to the cuſtody of the warden of the Fleet, and that the 
WH warden ſuffered him voluntarily to eſcape. | 


1 
but To this it was demurred, becauſe he concludes not aright: and 
rial WW ger cur. The execution muſt be alledged by matter of record, and 
. WM therefore he muſt conclude his. plea, prout patet per recordum the 
difference is between proceſs that requires no return, and where the 
record whereby he is committed is ſhewed, the commititur in an action 
. of eſcape is but inducement, but in a juſtification it is a ſubſtance. 


pon a capiat or latitat he need not fo conclude, but here is à matter 
Zu of record alſo, here the matter of the bar is not the matter of fact, 


but the having ſued out execution on record. And ſecondly, It is 
all one as to he party, whether he eſeape by the ſheriff 's negligence, 
or voluntarily. If the party negligently eſcape, the party and the 
ſheriff may take him again; but if voluntarily, then only the party 
may take him again, but not the ſheriff; but if the ſheriff let him 
go by conſent of the plaintiff, then neither can take him ; and bar 
by voluntary eſcape is held ill. Judgment pro quer. 2 Keb. Rep. 
; 389. ph 21, 206. l. 45. Side 330 fl. 13+ e 
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Fenn Scife in the het is 90 good Iu 
miſe, but that the ſheriff may retake him again. Rol. Aör. 902, 


A 1 N 8 1 N ö , | 
In debt for eſcape on nibil debet pleaded, the defendant may give Wl co 
"freſh purſuit in evidence. And by Hale, at a trial at bar, ſaid, He fo 
always let them give in evidence freſh purſuit on nihil debet, and 


dy Mil, it is done generally. Mod. 116. 3 Keb Rep. 305. pl. gj. 


2 = 


\ 


In action againſt a gaoler upon eſcape of a priſoner in execution : Ml wi 
if the iſſue be, whether the gaoler immediately after the eſcape made WM no 
freſh ſuit againſt the priſoner, &c, and the evidence is given, that x 
priſoner eſcaped out of priſon by the negligence of his keeper, and is Ml. 
abſent a day and a night, and the keeper knows it not, (having many Wl no 
other priſoners under his care;) but when he had notice of it, he Ml th 
immediately makes freſh ſuit after him and retook him ; this is an 
immediate freſh ſuit to maintain the iſſue, for convenient purſuit is 
an immediate purſuit in law. 2 Rol. Abr. 68 1. e 


On evidence at the bar, where the evidence was, that he eſcaped de 
at nine o'clock at night, and the notice and freſh ſuit on which he Ml of 
was retaken, was the next morning at nine o'clock. aC 


Iſſue was, whether A. was taken by a capras at the ſuit of B. and | 
evidence was taken by a capias at the ſuit of C. and then a delivery of Wl pl: 
capias at the ſuit of B. to the ſheriff ; it is good evidence; for though I an 

he were taken before, yet this is a new taking, in law as to this exe- WM me 
cution. So if the iſſue be of a taking on a capias utlegat, or pro fin ſec 
with a prayer of the plaintiff, that he may remain for ſatisfaction. WW Ar 


Iſſue was, whether J. S. was taken with a capias? Evidence wa of 
given by an alias capias, and good. Hob. 54. | 


In debt on eſcape againſt the marſhal, and ni} debet pleaded, the Ml fur 
evidence was an habeas corpus ad testificand', and that the priſoner Wl int 
went down too long before-hand, and ſtaid too long after the aſſizes Ar 
were done at Wells, and that he went ſixty miles beyond Wells before BW 


be returned again. Verdict pro quer for 620.1. Mod. 116. WM 

4 In eſcape upon a capias returned, ne ungues en fon gard ſhall be | 

tried by record. But upon a capias not returned, the priſal ſhall be thi 

5 The impriſonment upon the execution, and not for other cafes in 
eſcape, ſhall be tried by the record, But in eſcape againſt the mayor of Wl / 


a ſtaple, for ſuffering J. S. in execution upon a ſtatute ſtaple to go at Wl 8 

large, if the defendant ſay he was not in priſon upon the execution, but | 
upon plaint there, this fhall be tried per pais, and not by record; 
5 15 4 . e beeauſe 
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fur. J deauſe it would be unreaſonable. the. defendant, ee e a 4 
902, record where he himſelf was as. th 2 


In eſcape upon arreſt in one county, and 9 3 in another 
county 3 upon not guzlty, this ſhall be tried where the eſcape is laid, 
\ He MM for the action is upon the eſcape. Rai. Abr. 602. 


An aQjon on the caſe againſt a theriff upon eſcape in 1 and 
the arreſt laid to be in Southampton. Per cur. — The viſne {ball be 
ion - WM where the eſcape was, becauſe that is the ground of the action, and 


nade I not where the arreſt was. Cro. Eliz. * I. px. 


nd is Mere; ; In 9 on Es 5 for * or deceit, the court will 
any not change the viſne out of the county where the plaintiff ſuppoſeth 
he the thing to be done. Sid. 87. | 


it is 1 4 action on the * againſt the theriff of York for an eſcape, and 
declares that he arreſted the priſon r in the ſaid county, and after 
uffered him to eſcape at D. in com' Nottingham. To which the 
wed fl defendant pleads not guilty. This iſſue may be tried by the county 
1 he of Nottingham only, without joining the county of York; for the 
ation and iſſue is upon the eſcape, my not upon the arreſt, 


and Debt againſt the marſhal for ſuffering T. B. in execution at the 
y of plaintiff 's ſuit to eſcape; pleads, he did not ſuffer him to eſcape ; 
uch and gives in evidence, that T. B. brought attaint to reverſe the judg- 
xe- MW ment, and upon his prayer the court bailed him, that he might pro- 
fine MY ſecute the ſuit with effect. But this bail was not entered of recard, 
L And the court held it good evidence. The eſcape ſuppoſed here 

is for letting him go by bail, which is the act of the court, and not 
was of the marſhal, and may well be given in evidence. Cro, El, 5. 

* 


By Wray : Vpon execution ſued after verdict, N the party 
the ſues attaint, the court uſually does not bail him, for the verdi& is 
ner intended true till reverſed, but on good conſiderations. they may. 
zes And though the bail be not entered, yet the plaintiff for his bene t 
ore may cauſe it to be entered, and then. 15 may have a ſcire fac on the 
bail, and ſo is not at any miſchief. PA te OV 


The party being charged i in ad phat when he was in cuſtody, 
the evidence may be good without proving any cemmittitur: but if 
he. were in execution, the committitur u pon the roll ſhall be Ads | 


ann. r 3 3 : 


* 9 as + 


* = debt ur 2 if the deen * nul FR e. & 
five in evi ence no  arteſt, Tr al i) pars 175 Clay, e 2 


% NE EY 4 if the bonfelnon of an wa of 20 
eſcape be any evidence — the high-ſheriff ? And adjudged thy 


it is. For though the ſheriff is ſuable, yet the under-ſheriff gives: 
Him a bond to fave him harmleſs, and therefore it will all fall Upon 
him. And therefore his confeſſion is good e becauſe i in — 
it 222899 himſelf, Ld. Raym. 190. 


In debt on eſcape, if the plaintiff declare of an eſcape of two, * 


- ©, it is found one only was in execution, yet the verdict is good, and 


the — ſhall have Arn Sid. 5. 


In debt on eſcape, if the plaintiff techies of the eſcape of Barn 
and Feme out of execution, on judgment for the debt of the wife 
dum ſola, and the jury find the huſband only was in execution, yet 
the verdict is good, and the plaintiff ſhall have judgment The 
jury found not that the wife was taken in execution, (being for debt 


contracted before coverture.) id. 5. Keb. Rep. 371. pt. 68. 


- Though the verdi& finds an erroneous proceſs, yet the ſheriff 
mall not take advantage thereof. As in debt on eſcape, and ſpecial 
verdict finds an alias into another county, without a capias in the 
proper county, and that he was in execution and eſcaped. Judg: 
ment pro quer on Cre. Fac. 1. pl. 1. becauſe the ſheriff is a ſtranger, 
and ſhall have no advantage thereof. 3 Keb. 629. pl. 21 


One reſcued himſelf and eſcaped, and the ſheriff brought action 
on the caſe. On not guilty, the jury found de was arreſted the 
| 26th of Feb. and then and there reſcued himſelf. Per cur. — Be the 
reſcous before or after the day ſuppoſed in the declaration, it is good 
enough, ſo as it be before the ſuit commenced. Cro. Eliz. 53. 


The therif hevieg one in cuſtody, takes affump phe of 7 7.8. * 
deliver the priſoner to the bailiff in "fe cuſtody. is is a good 

wnpſit, and no eſcape ; for the court will not intend that the bailiff 
| was abſent from the priſoner. Sid. 132. 


In conſideration the plaintiff (who ſueth as bailiff would Sel 
S. taken in execution, to reft in the houſe of N. till TT next; 
if he eſcape, the defendant would pay the debt. . 


By Hale :——The conſideration is good in mean proceſs, but bein 
in execution, it is ill. But the action muſt be brought by the 
balliff, or nobody; but conſideration to make a ſpecial bailiff is ſuf. 
ficient to, ſave harmleſs. This is no bond or promiſe taken of the 
priſoner, or po any for him; therefore it is not N the te 
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% The bailiff aſſumes to ſave the ſheriff, harmleſs of all eſcagez it _ 

th , not good. The declaration is, that a ca. ſat on a judgment was. 
gie NPrarded againſt the defendant. to the ſheriff of Syuffaik, who directed 
upon is warrant to the plaintiff, as his bailiff, to ſerve it; and that the 
plaintiff aſſumed to the ſheriff to ſave him harmleſs of all eſcapes, 


and that by force of the warrant he arreſted the defendant, and the i 
fendant intending to make the plaintiff to ys eſcaped z = 
or which the plaintiff in the firſt action, brought an action agai ' 
C. the ſheriff, upon this eſcape, and recovered, and J. C. brought 
ks tion on the 4 furt. mo HE 
It was moved in arreſt of judgment, that there is no ſufficient 1 
cauſe in the declaration to maintain an action, for though the ſheriff 1 
yet ay have action on the caſe againſt the priſoner that eſcapes, yet 
The Ide bailiff ſhall not have it. Per cur. —For the bailiff was net 
gebt chargeable to the ſheriff by law, but by Humpſit; and this being his 
| joluntary act, ſhall be no cauſe to charge the defendant, but ſhall 

| Monly make himſelf chargeable. But they agreed, if the bailiff had 
eriff been chargeable by law, without ſuch promiſe, action lay for him : ot 
cial Magainſt the defendant, who cauſed him to be charged. Cre. Ea 


the 349 | 


zer, In conſideration he would permit him to go at large, and of 2x. 
paid, he promiſed to pay all the money in which the party was 
condemned in execution. Per cur. The conſideration is not good, 
jon being contrary to the ſtatute of 23 H. 6. and that a promiſe and 
the obligation was all one; and though it be joined with another conſi- 
the WM deration of 2 5. yet being void, and againſt the ſtatute for part, it is 
od MF roid in all. Cro. Elix. 199. Plud. 62. 21+ 1 OM I 
| 1 


9 


Plaintiff declared, whereas the defendant was arreſted at his ſuit 
to Bf on proceſs ; the defendant, in conſideration that he ſhould be per- 
mitted to go at large, promiſed that he would appear at the day of 
the return, or would give. him 10 J. and he did not appear at the 
day. Per cur.—It is a good aſſumpſit, being made to the party 
which had authority to diſpenſe with his appearance. Had it been 
made to the ſheriff, or to any other for his uſe, it had been within 
the equity of the ſtatute of 23 H. 6. Cro. Elix. 190. a 

| 


All that are priſoners are ſuch, either by matter of record ar 
6 oy matter of fact, 1 e ee 
* F | | | . 
f. F By matter of record, when one | preſent in court i $ co 2 
e is committed 


to priſon by the court, there if the gaoler has not him ready, it is; 
| in eſcape without more enquiry, (unleſs he had reaſonable excuſe) 
and the judges will ſet the fine preſentix. 7 IR 


12 | | ; 
ws L | 
3 
% . 


Buy matter ex fait, a man is a priſoner When he is arreſted b 
| Sheriff, bailiff, conſtable, c. and eſcapes, there the Jury ought: th 
1 — it, and preſent it before the juſtices, and the juſtices aſſeſs th 
- Upon a A, for felony, the ſheriff returns cepi corpus, | and hat 
not the body at the day, and the ſheriff was amerced for the eſcape 
1 By ſome it is felony in the ſheriff to ſuffer a priſoner to ef. 
| Cape, See ſtat. De frang. priſonam. If the jaoler ſuffer the eſcape, 
it is felony in him, and forfeiture of the office. 9 Co. 98, 


The flat. of 4 Ed. 1. De frangentibus priſon, mitigates the rigour 


of the common law; for before that ſtatute the breaking of the pri. 


ſon was felony in every caſe : but now it is not felony, but where 
— the party was committed to priſon for felony. 2 Leon. 161, 


Fell, keeper of Newgate, was indicted for the eſcape of Berkinhead, 
who was committed for high treaſon in conſpiring the death of 
the King. Upon not guilty pleaded, verdict for the King. And 
now Sir Bartholomew Shower and Mr. Northey moved in arreſt of 
judgment, that it was ſaid: only that Fell ſuffered Berkinhead to 
eſcape, being in his cuſtody oneratum pro alta proditione, &c, and does 
not ſhew that he was committed for high treaſon to the cuſtody of 
the defendant, And for this exception judgment was arreſted, _ 


By Holt Chief Juſtice, if a man be in cuſtody of Fell for a treſ- 
paſt and another perſon goes before a juſtice of peace, and ſwears 
igh treaſon againſt him, he will be in cuſtody of Fell, and alfo 
charged with high treaſon ; but yet, ſince he was not committed to 
Fell for high treaſon, Fell ſhall not anſwer for his eſcape, as the 


eſcape of a man committed for high treaſon, x The precedents are, 


cijus ex cauſa commiſſus fuit. 


In the caſe for the eſcape of the Lord Grey the mittimus was ſet 
eut ; and though error in the commitment will not excuſe the gaoler, 
W if a man be committed for high treaſon, there to continue until 

further order) if he permits the man committed to eſcape, yet the 
aoler ſhall never be charged for the eſcape of the man, as committed 

Sa offence for which he never was committed to him. And he 

reprehended the King's counſel for not following the ancient pre- 

cedents. Another exception was, that it was ſaid, Berkinhead was 

committed priſanæ de Newgate ſub cuſtodia vicecom*. So that it did 
not appear that he was committed to the cuſtody of Fell; and alſo to 
Fay, that he was committed priſone, &c. was inſenſible, becaulc a 
man cannot be committed to a place but to a perſon, Sc. 7 
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o the firſt point they held, that this was well enough: for if 
drk bend was committed to the ſheriff, and the gaoler permits him 
g eſeape, the gaoler is liable, for the priſoner is in the cuſtody of both. 
4nd though ſome ſcruple has been made whether the ſheriff be in 
och caſe chargeable, [See Hale P. C. 114. the ſheriff ſhall not be 
charged criminally, vix. to extend to life or limb, though he is liable 
w payment of damages in eſcape for civil cauſe} without doubt he is. 
For by 14 Ed. 3. c. 10. the ſheriff ought to put in ſuch a gaoler as 
{or whom he will be anſwerable; and by 19 Hen. 7.4. 10. which | 
reſtores the gaols to the ſheriff, he 220 be chargeable for eſcapes. 
It ſaid, that he made mention of it for the good of ſheriffs, and 
not to cauſe examinations of what is paſt. ; | 3 
And as to the ſecond part, Holt Chief Juſtice ſaid, that it was ac» _ 
cording to the precedents; for commitments priſonæ et turri Londa, 
are frequent, and ſuch commitment is a good commitment to the 


lieutenant of the Tower. 
| 


a 


| | | | | 
3. A third exception was, that it did not appear (admitting Ber- 
linbead to have been committed to the priſon for high treaſon) that he 
was under ſuch commitment at the 182 of the eſcape; for it may _ 
be he was pardoned, Sc. ND LE „ 


This was over- ruled, for Holt Chief Juſtice held, that that ought 
to come of the other ſide. And if a man was pardoned, yet the 


ſheriff ought not to take notice of it, until his pardon was allowed 
in the King's Bench, or ſome other court, for the ſheriff cannot allow 
the King's pardon ; and it is criminal in him to permit a priſoner to 
eſcape before ſuch allowance had. Lord Raym. 424. Sall. 271. l. 
i, 5 Mod. 216. 12 Mod. 226. See 2 Hatt. Pl. Cr. 128. 10 139. 


tap. 19, 20. and H. H. P. C. 591. fa 606. chap: 51,52. Vin. Abr. 


tit. Gaoler and Marſhal. 


« If any perſon committed to the cuſtody of the marſhal of the 
Aeer's Bench, or to the priſon of the Fleet, either in execution, or 
upon meſnue proceſs, or upon any contempt in not performing any 
order or decree, by any of her Majeſty's courts at H2/triun/ter, ſhall, 
before he ſhall have made payment or ſatisfaction to the plaintiff or . 
creditors,” or ſhall have cleared ſuch contempts, eſcape from the cuſ- 
tody of the marſhal, or from the priſon of the Fleet, or go at large; 
it ſhall be lawful, upon oath made before any of the judges of the 
court where ſuch action was entered, or where the party was com- 
mitted, for ſuch judge to grant unto any perſon a warrant reciting. 
the actions, executions or contempts, with which ſuch . perſon. 
eſcaping ſtood . charged, at the ſuit of any perſon on whoſe behalf 
ſuch warrants ſhalt be demanded, directed to all ſheriffs, mayors, 
talliffs,”conſtables, headboroughs and tithing men, commanding them, 
| 
Fo 


| in their reſpeQive counties and precincts, to retake ſuch perſon et 
cCLaped, and ſuch perſons to convey to the common gaol where th 

Wall be retaken, there to remain until they ſhall have made paymeq, 

to the plaintiffs, or creditors in ſuch actions named, or until the 

judgments in ſuch executions ſued ſhall be reverſed, or until judg. 

ment in ſuch actions be given for ſuch perſons, or until the contempts 

for which ſuch perſons were committed be cleared, except ſuch ye, 
ſons beTharged with treaſon or felony, or on any other matter in behal 

of the Queen: and if he, for any ſuch cauſe on behalf of the Queen 

be removed to any other gaol, he ſhall be in ſuch gaol charged with 
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all the cauſes with which he ſhall be charged in the gaol from whence 
he ſhall be removed. And every mayor or other officer, after deli. 
very of ſuch priſoner, together with ſuch warrant to the ſheriff 
hall take a note from ſuch ſheriff, teſtifying the receipt of ſuch pti- 
Toner; and fuch* fheriff, after the execution of ſuch, warrant, (hal 
make a return thereof to the court where the action ſhall be depend. 
Ing; or judgment or decree obtained, which ſhall be filed.” Stat. 


- LY s , — 
« a. A” —_——— A. 2 * 


"+; 32 


1 Ann. ft. 2. c. 6. ſed. . nee 


If a perſon. charged in execution in the King's Bench be turned 
Hoyer to the Fleet, and he eſcape, either a judge of the King's Ben 
ti C Pleas may grant an eſcape warrant, 2 Bac. Abr. 245. | 
Ad. 240. 10 Vin. Abr. 93. pl. 8. 25 2 


A. was committed by Chancery for a contempt in reſcuing another 
Auen on Lord Chancellor's warrant; it was held, that A. not being 


Pe 
VI Ch . "UP" 
rat, gan, Tein © . , ma aa .. 


elf committed, but only aſſiſting another who was committed, vas, 
"net within the ſtatute, ſo as that an eſcape warrant would lie again 8 
im, though it lay againſt the perſon reſcued by him. um's R. 
Payne, the father, being in contempt in Chancery for non-payment 
of money, an order is made upon him. Payne the ſon reſiſts tie 
ſervice, for which contempt he is committed to the Fleet, and tuns 
himſelf over to the King's Bench, and goes at large till he is taken up 
Sy an eſcape warrant, and committed to Næugass. 
TW, . TEE £5 Hp ot 46 | I bs ey 00 
Ale moved for a. ſuperſedeas to that eſcape; warrant, the contempt : 
mot being ſuch an one as is within 1 Ann. c. b. Which ſpepks only of © 
_ contempts for not prforming. an | order, which Fyne the ſon was not Bl z 
obliged to do. Et per curiam . The father would have been vith-· ;; 
in the at, Hut the ſon 18 not. [ꝙͥO9f %,, int ga 
This ftatute is not be extended by equity, becauſe it is againft the WW 4; 
Liberty of the ſubject, and this is a new power given only in part- 8 4. 
_ Eular caſes; this is not one oſ them, and therefore not within the H 
tute: whereupon 'the warrant was ſuperſeded, and the war 2 
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dlrected ge News gate,” and a mm into eue is, as 
5s „r. in Son 7 comes 75 12 777 'sTaſe, Stra. 99. „ 


. N 1 7 r. : | * g 
If one e 1s 0 acer; by! vivens-of the warrant Was ; a perſon 
efeaping; and brings him before the ſheriff, he cannot detain him; 
for being illegally executed, it is the/ſame thing as if there had been 
no warrant at all, 6 Med. 154. Com. Rep. 554. Id. Raym. 30, 
Zio, 70 12 Med 31, 227, 230. 2 Bac. Abr. 245. 10 Vin. 25 


ee | 


Ik a dend is taken upon an n eſcape warrant at eight i in the morn- 
ing, and the ſame day obtains a day rule, purſuant to a petition, 
which was not read in court till after eight, yet he ſhall be 1 d | 
for as to this purpoſe there ſha!! be n no fraction of a Ye” Bar. 1 


[ 


ir. 245. 10 Vin. Aur. 92. pt. i: 
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The Defandant had been a nn in — compter in 17 32, 
upon meſne proceſs at the ſuit of Brown, plaintiff 's inteſtate; and being 3 
at that time a ſexrjeant at mace, t the keeper of the compter ſuffered 1 
him to have the liberty of the gate, (as it is called) that is, to have 
his liberty, hon promiſe to return into cuſtody whenever called upon by 
the keeper ; the ſaid action having never been diſcharged upon the 
books of the. compter, and Brown in his life-time having obtained 
judgment, the plaintiifs revived the ſame by ſcire facias, and having 
"IN obtained an award of execution charged the defendant (ſtill a pri- 
eing. foner Sor hs: books) with a capias ad ſatisfgciendum, as a priſpner 
OW in cuſtody of the ſheriffs of London, whereupon' the keeper of the 
2 compter endeav oured to perſuade the defendant to return into euſtsdy, 

. which he refuſing, the keeper, on Sunday Nov. , retock the d * 
at George's coltee-houle, Temple Bar, without any warrant and 
defendant moved againſt the keeper' to be diſcharged, inſiſting, that as 

nent the-eſcape was voluntary, the keeper could not retake him, and àlſo 
1 ale that * dat was paid to en in i enen Fin 

Þ SL 57 
"8; The W on a ſbewing Laute, could hot contend he firſt thing 
inſiſted on, viz. that the eſcape was voltmtary ; and as to payment ot 
2 the debt, that was out of his knowledge : Brown's action never was 
op. | {charged from the books, and the plaintiffs were not parties to this 
J : motion, but there had been a former motion this term by defendant 
ith. to; be diſcharged, the debt being paid; the plaintiffs had: anbwered 
| _ fact, ood pi en — bas keep re in N THE TAE 


be l on all Manda being althitied: to: be — Mri + Jar. 
the tice Denton, and Mr. Juſtice! Forteſcue were of opinion; that the keeper 
4 could not retake the defendant, and that he ought to diſcharge him. 
bal Had the eſcape been real, the keeper might have retaken defendant on 
* 


a TR 9 is not t reſtrained by the Kature 29 Ce 2s 
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-378 
1 Me Juſtice ee was * the Lo. opinion. 5 point of law, but 
thought it too much for the'court to relieve defendant, who appear 

to have acted ( at leaſt very diſhanourably with regard to the keeper r) 

In this ſummary way upon motion, and that defendant ſhoulll be 

Mi to his 27 Be or an audita guereha, e was govern to 
dilcharged . Jo Vin. Abr. 93. pl. 7. 


A pritoner e and was rotaken 0 on a Sunday by v virtue of; 1 
rol warrant. | br 
517 515 eſc 
The queſtion Was, 8 ng was fuch fervice of * co 
as was againſt the act of 29 Car. 2. . By the whole court: ll 
nis 1s a taking i in nature of a fre purfuit, and is no ori gina] | 


tote fs, and the gaoler or party might have taken him upon a <> . 
ur füit on à Sunday before this ſtatute," 6 Mad. 1. 2 . bak, 01 
>. 3 Salk. 149. pl. 1.8. P. 2' Ld. Ran dl. 


On mbtion'thit=n eſcape warrant might be ſuperſeded, and that 
une defendant might be diſcharged out of Feuftody.” It was ſaid, that Ml . 
the warrant was made out {a long ago as in the year 1725, and the 
alefendant was taken upon it laſt CFober, and that too by a common 
Halli, who executed it without any other authority whatever. $i 


ON: ” i Ve; 3 


It was obſerged, that an eſcape warrant, nice Gs in the nt 
Gen s time, was held to be of no force after der demiſe, for which 
 Ftaſon'the preſent writ likewiſe, that appears to haye been made out 
. hogs time of OW, 1. Ger have Joft i its force likewiſe 'by his demiſe 
2 „ nr in , een 

At was Likewife fad; that it was Held, that N eümmon bailif 
dould not execute ſuch a warrant by virtue wa . — wards | in 
45 without a particular authority. 17 160 4 


Ie Chief Juftice faid likewiſe, that he remembered an eſcape 

_ warrant was ſuperſeded, that was executed after the time that the 
dee was out of his office that granted it. | Accordingly the court Ml ©* 

; ws ade a rule, that the writ ſhould be ſuperſeded, and the WEE nc 
W unleſs cauſe on the degree Heb wats X. B. 1 bf 
| 2 495 * N D103 bn 
| Ti Michaelmas term 6 Ge the plaintif brought his action, Ne 
the defendant: put in bail, and in Hilary term following iſue was 
joined, and notice of trial given and countermanded,” and the defen- 
dant was the ſame term ſurrendered in diſcharge of his bail ''''He Tay 
By alk Eaffer and Trinity term, and in the vacation made his eſcape, 
pon Which the beginning of this term an eſcape warrant "iſſued 
-Sgainſt him, which ert now moved to fu perſede, becave the 
plaintiff having flept three terms, the defendant was entitled to be 
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This was, oppoſed, becaufe be had been guilty of : an eſeape, and 
therefore . to no . 5 he „Ses ie till he has 1970 i 


R 


Per curiam ke is not ide ür to * 2 favour; FE 70 
would be hard he ſhould lie by tiff you think fe to try the cauſe; ; fos 
it is not to be ſuppoſed one who. Rank find bail ſhould. be able to 
bring it on by proviſo. And beſides, as ſoon as he is taken upen the 
eſcape warrant, he will be entitled to His diſcharge by the rules of the 


» but 
Rared 
per,) 
Il be 
d 


LY 
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| 

| 


court; ſo that to prevent the Dip hhing vexation and rende we 
urt-: think * * ſupetſede the warrant, Stra 40k PEP 47 Tops 3. 
D Per chrians A a man elcapas,” a returns again, os 1 
mits a ſecond eſcape, he cannot be taken up for the a ele 


being purged by his return. Stra. 423. 2, . i Tg 


On motion. to diſcharge the defendans out 4 the. 8 of-the 
that marſhal, the * in the, i l ſent. s an a for his 
the dicharge. Hb "PR uf 


aka Upon a 1 to if cauſe; the RS late, ** 1 ns = 
dad broke the priſon, and let out himſelf and znother priſoner, 
late was in execution for 500 J. and that though the plaintiff's s diſcharge 
nich WM came whillt he was out of prifon, yet he had ſince retaken him for 
ont bis fees, and had charged him in cuſtody with a declaration, for the 
e. eſcape of the other. But there being no caſe to warrunt the gaoler 
| retaking for fees, and the plaintiff in the action being ſatisfied, the. 
1; court held the retaking to be illegal, and conſequently the delivery 

in Wl of the declaration to him was void, and the marſhal ought tu Gale 

A charge him. 2 Stra. 9og. 2 Barnard K. B. 20 34% ate 


ape On a ek obtained, that a perſon taken on an eſcape warrant, — 
the committed to Newgate, might be re- delivered to the marſhal in exe- 
art Wl cution, upon account of his having eſcaped upon a; day rule. Byt 
ant now motion was made, that that rule might be diſcharged upon an 
". Wl fidavit, chat he was not out upon a day rule when he did. eſcape; 3 
ad ene the court Sranted the motion, _ Barnard. fp 497- 


Te 187 lade 2:queſtion, whether an 9 mall have an A en on 
the caſe againſt the ſheriff, for an eſcape in the time of che teſtator 
on meſne proceſs ? But the better opinion ſeems to be, the executor 
cannot have any remedy; the eſcape being in the time of the teſtator, 
it-is a perfonal wrong to the party, C moritur cum perſona. 12 Mod. 
t, 74. 11 Vin. Abr. 123. pl. 2. Popb. 189. Lat. 25 * 
73. i. 8. Ny 87, Salk. 12. pl. 2. Comb. 323. ae B 

But on the other ſide it was faid oy Bulli, "the & Es tate 
fave this aQion, and that it is within the 3 of the ſtatute 4 Za. 

3102 3. for 


| 


| 
| 
| 
| 
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3. for it is u * * and, the tert conti 
nues as to the execntor; for every. thing which makes to the Landen, 
of the execution of a will, is a wrong 2 him, and the performance of 
wills is much favoured in law. And if this action would not lie, 
it would be a miſchievous caſe; for as ſoon as the creditor dies, the 
"rp may ſuffer the An to n becauſe none * have 


2 pct 903 414 20 1 UL 10133191 et 27 7 | be <a 
Two = were againft two. 


" Wifhithch's. diverſity. was, This perſonal tort may be confine in 
two reſpects ; as a crime puniſhable, and that is gone; or as a tort 
to the party, and then. it is but reaſonable that the executor mould 


haue ey. ADK 2162 $101) How 5 2h 


8. 


We 13 n! b 

But it 16 ien by: all, W to F. N. B. 121. A that if it 
were upon eſcape after judgment, that the action would 1 by 1 

| EOF maro auto 2 Keb. Rep. 616. p. G44. 


The executor moved for a ſcire facias againſt the defendant eſcaped 
out of execution in the time of the teſtator, and that the commititur 
then entered may be vacated. 5 754 

F aſtul 1 7 u 1 31334 

Per cure Albeit the patty or the WE on tien ee 
then party on wilful eſcape, may take him again, yet not by a new 
Pisceſs or due aſter a COMMENT 3 ; nor n en en "REP 


o bs + 


See bats, mths le ie dats dab 

The eee may 0 e of debt g tie therif for 

the eſcape of a priſoner, ſuffered in the time of the inteſtate, But 
this Was in the caſe of 1 Syl. 322, E | 


4 . * 7 2 N. # A $5503 C "BP 4 ö > 311 : 1 4 


80 that the difference ſeems to be RY the kee is on mean f 
proceſs, and where it is on e 5 e ee e e, 
„Another difference i is . an eſcape i in the life of t e 
and an eſcape in the time of the executor upon execution in the time 
af the teſtator. And it is agreed for law, that if a priſoner eſcapes 
in the time of the executor, the executor may have om of 2 gs | 


Mig Snotteging, A 192 53 wg 
* The a action e 49225 Re dire, only, for; 5 grown 1 5 
«7 ormer ju as an actign of 15 Waſh 6. fir 
ap ſhalt be in In elt derinet, fo here; and the difference 925 5 92 
where the action is grounded upon privity of contract, it ought to be 
in the detinet. flir when, grounded, upon 2 tert, 2 Dauv. Abr. 
501-pl. 1. C0. Ja 5 e mo Me id hits we e 
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onti. . be ſame caſe, Hob. 272. 7 the name e Sits. 
ance if it were in 'the e deu, the ern ſhoufd recover for his 
ce of WW ew” | Rin f PIO 5 * 5 xc Ser eee? e 
t lie, | CCF bogs os ATA "JE 91 a 1 if 7 777 4288 
„the 81 it is s in n Shy. Rep. 32. 2 . Re. I 36 e 


. $2 4, 


8⁰ executor brings debt upon 2 of one nene ee 
the recognizance with, Ec. to his teſtator, it muſt be in the detinet. 


Lane's Rep. 80. . , nge di $9246! wow 1 
d in In debt for eſcape, brought by chard executor ; ; if by be nonſuir he 
tort ball mage pay aud. | Kaſ Kep. 63. 5 6 2 ; 


Gaz: n! , 7 l | 14 IN iin +611 6 3 
The plaintiff 0 3 on the caſe as executor 0 the 
beriff (defendant) for eſcape, and had judgment given him per nomen 
of executor. This judgment paſſed by non ſum informatus. | Error 
vas brought, becauſe the firſt judgment was given for him as admi -. 
niſtrator; and this in an action on the l and the judgment on it 
was ber nomen of executor. | | 
baus. put the caſe. „ or regia icy e ee 
N 4 N . 
| The alainitrator hath one in execution for debt, ths ſheriff ſuffers 
or kim to eſcape ; he brought his action of debt againſt the ſheriff for 
ew WM this eſcape, and recovers ; and after all he finds a will by which he 
ny. WM bimſelf Was made executor; The recovery ſhall- now be good, and: 
dis money recovered againſt the ſheriff ſhall be aſſets in his hands; 
and no audita querela in this caſe lies 1 the ſheriff. 2 Brook 


for of the ſame ay. | 5 I 
* Haag bras 4 If the brit e HP inteſtate, his ting, 
irator ſhall not have an action of debt againſt the ſheriff for thiseſcapez 
n vo more ſhall the executor here in the principal caſe have his action 
'' WM w2ainfſt the ſheriff for the eſcape of him that was in execution at the 
(it of an adminiſtrator. The executor here hath no privity to ſus 
5 execution upon this judgment, becauſe the ſcire fac depends on the 


WH ftidfaRtion, and to this he is not privy.” The court _ — 
iwas compounded, 3 Bul/t. 112. hates Jac. 394. 0 * oh 
. 276. Godb. 262. Pl. 361. : 

1 a Wy 6 : e pee | 4, 47 n e 
u ation on the caſe lies by ce diners of e . 
% WM fuffecing' one to eſcape who was committed by them, becauſe le re- 

„ dued to be examined. Rol. Rep. 47. Pl. 16. An. 834. Pl. "YL, 
„ 2 Bulfer. 236. Neto. 20. 2 Srre. gore „„ EROS IO 


k- the under-Hheriff e one in tab "ab kate hrt 

eſcape ; action of debt lie "gail Pj OE himfelf. nme 

. - gy $0 e19.-019 49% -GYA£ 5933. 5-142! 1% 
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= ander- lnerlär fulfered.s prifoner to eſcape, and the action y, 
ught againſt the under therif, for (ſaith the book) it may be thi 
himſelf had not notice of the matter; (and I.conceivt it i 

ho 1 adltet whether he had or pot, he having N from vs unde 


Weriff.) Leon. 146. pl. 203. f 


4 e wtider-ſheriff lets. one go that is arreſted. upon a lt 
and 7 returns a of? i invertus 3 no action lies againſt the under-ſherif; 


| ; but the ſheriff ſhall not be e nor indicted for the ae ch the 


pain rl 167 8 


Cay od tire. is ee, to 1 e therif of e to _ 
S. who was then in the cuſtody of the mayor and burgeſſes of 
WirtÞr; and he awarded 4 warrant to the mayor, Cc. to take him, 
who did fo, and after let him eſcape. An action of _ for = eſe 
lite againſt U not er the theriff. 4 a 


15 And ie like lav of a bailif of a franchiſe, 2 


KF: Alon of debt is -awaiiitaltiable againſt a paoler « or - ſherif for 
eſcape out of execution; but it doth not lie againſt his executor of 
adminiſtrators ; ſee above, yet with this difference. Dyer 275 32²¹ 
wei, 

Where the hevif is chargualtile in ls W le for a oerſond 
tert or misfeazance, there his perſon is only chargeable, &c. ati 
Nmoritur cum perſona ; but where he is chargeable for levying mo- 
ny on à fferi fac', and not paying it over, there if he dies, his 
Exccutors-arc — it c A daty. Cro. Car. 339 N. „ 


A priſoner taken on mean proceſs upon plaint before the ſheriff in in 
Laden, is in cuſtody of a ferjeant and eſcapes, the action ſhall be 
brought ngainſt the ſerjeant i in. this caſe. Sid. 318. A i 


355 2 a 

Action upon the caſe againft the defendants being ſheriff of Londn, 
an me ſne proceſs, and after iſſue and trial by niſi prius, and before 
the day in banto, one of them dies; though they are reputed one 
officer, yet thy are two diſtinct Wend and the * ſhall e 
againſt the other. Haar. 161. 


Note. If the party negligently eſcape, the party and the ſheriff 
ay tale him again; but if voluntarily, then only the party may 
take him again, but nat the ſheriff ; but if the ſheriff let him go bf 
the conſent of the plaintiff, bags neither can take him. 2 L. 
2. 206. J. 43. | 


gb the bang ur er on ien eee en chbpily 
ape may rr pe again, yet not by 4 gew proceſs « 


If 


a on TR 
ett Wfa e 
pes after a commititur. 2 Keb. Rep. 616, pl. 64. 


If one in execution, on cd. fa. eſcape of of Wis + qr wh . the 


"_ gl anti cannot have , execution. 962 * 8 NR f 125 

t | | | F $1 wy { 2 * T 

nder. eſcapes, and 4 r we Heal FG 4 new 75 Pai unft 285 
Noise the plaintiff would be . n But if à man "mm 


riſon, and the marſhal die, and riſon eſcapes, 
50 remedy but to take him ag gain; e if if 8 81 88 d 
herif, and before another is IN 7155 2 brildner go at ig + 
is no eſcape, for he is in cuſtody of the Jaw, and 5 be Fetaken in 
execution at any time. Hb. 60. 22 Rep. 14. 3 Co, 72. n 


ita, 
eriff; 
f thy 


reſt On voluntary eſcape, the party 36 not loſe his intereſt, * 2 


. take him again 5, e Wee Kan Us e axe us 
1 fon if R. e Will. . 1 EN I Ant e bib ore 
7 | n 
x 7, 1 4099 5 bart 7 ar 
s the Jaintiff executor kt 2 ks hog on a ju 
for the teſfator againſt the defendant, guare erecutiam hakere:mon 
defendant pleads he was taken in execution per ca. fa. upon this judge 


rent and committed to the Fleet, and that the warden permitted him 
iz ad lorgum. Plaintiff demurs, and judgment given pve. quer 
Aal be may have new execution againſt the defendant,. ho eſcapes 


322. Haut of priſen; by three juſtices, contra — 2 Ja. 21. Lov, 
„na,, Sid. 330. pl. 12. Show. en 77. | Mod. 136.  Freem. 
aun #8: Pl. 220. 3 „ i e 1H oe e TI 

neee 
ks Second point, whether permiſit i ira 4 1 hore. chall be be im! * neg 


lgenter or voluntarie, and it ſeems it. is nat. voluntary, becauſe e che plea 
ſhall be moſt Maag taken againſf the pleader, 


If 4. 5 be taken on execution at the ſuit of . and * * 
eſcape by the aſſent of the ſheriff, and after the ſberiff — him 
ind keeps him in priſon, he ſhall be in execution to B. becauſe though 
in, B. may bring an action againſt the dheriff on his voluntary -eſcape; 
„bt this is at his election; for the party in execution of his own 
one 1720 g ſhall not. put B. to his action againſt the ſheriff againſt his 
wy Vill, an 1 — 9- naked nan 
ence. 350. 


wif Hit j is ſaid, though the. gaaler be likble 6s: an oftion.cf dee 
nay WY le xe takings yet. the priſoner is in execution ; and the geaſon given 
by . the be 1s e 200 che eee r 3 Seb; 


2h, 7 453.71 22: 463. pl 29. f 740 a A: 
Ef 

4 2 ſufferad "x to chin ſees, n 

ty ar, that the party, was intended to ceturn 
of 5 wor the d bas. an e which, 
36 lg 0 10 4K .d>N e 


384 Duty-of Under Sheriff. =» 
A not diſcharged by the eſcape, But my Lord Hobart, on a trig], 


Guildhall, in the ſheriff of Eſer's caſe, was of another opinion; th. 
caſe was, The priſoner, having been in execution, was willingly, let 
80 out of priſon by the gaoler, and then came into tHe gaol again 
and ſo remained in the gaol till the time of another ſheriff, and then 
eſcaped,” and an action of debt was brought, againſt the ſheriff, and 
he directed the jury that the ſheriff was not anſwerable to this ac. 
tion; for when he was ſuffered by the gaoler voluntarily to go abroad, 
the execution was utterly diſcharged, ſo as he could not lawfully be 15 
taken again, nor adjudged in execution by law, though the party 
would yield himſelf to it, or the creditor ſhould allow it. 2 Lem. 
162, 169. , 
A a priſoner in execution eſcape with the permiſſion of the gaoler 5 
the execution is utterly gone and extinguiſhed, and the plaintiff ſhall IM ne 
never reſort to him that eſcapes, but ſhall hold himſelf to the gaoler M de 
for his remedy ; aliter if he eſcapes voluntarily, or of his own wrong, Ml 6 

| a, but the law is now held otherwiſe, But it is otherwiſe 

in caſe of a reſcous. Hob. 202. 2 Leon. 119, 162, 
In ſcire fac to have execution on a judgment in debt, defendant : 
pleads, that at another time the plaintiff had ſued execution by c M. 1: 
ad. ſatisfaciend”, and the defendant was taken in execution. Plaintiff M-,, 
replies, that true it is, he ſued a capias ad ſatrsfaciend”, and the defen- WM 
dant was taken thereupon, but he preſently reſcued: himſelf and 
eſcaped. 1 FE Sn _s 


£2 Per cur — The replication is good, and it is no reaſon the defen- fe 
dant ſhould take advantage of his own wrong; though it is no good fl o 
return upon a capias ad ſatisfaciend, that the defendant reſcued him- d. 
ſelf, nor any plea in debt on eſcape ; and the plaintiff may have as well Wl :; 
his remedy againſt the party as againſt the ſheriff, and the party hath MW. 
liberty to begin again de novo by action on the judgment, or againſt 
the ſheriff. -- Cro. Car. 240. pl. 25. K „ . 


If a man upon a capias ad ſatisfaciend be taken in execution, Ml 7: 
and after reſcues himſelf from the ſheriff, and efcapes, the plaintiff Wn 
may have a new capias againſt him, and take him again; the firll I 
writ not being returned or filed, nor any record made of the award; 
and this on a ſci. fac after the year, becauſe he ſhall not take ad- 
vantage of his own wrong, and ſo he may have elegit, or any other 
writ : and fo it js if the ſheriff had returned the writ and reſcous, the 
plaintiff may have a new capias againſt him. Rel. Abr. gog. 


If one in execution / eſcape, and the ſheriff makes freſh purſuit I + 
after him, and takes him again, although it be a long time after, v 


* 
Sx 
E:4 
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be ſhall be ſaid to be in execution again, 3 he ſhall not take 

ri f | advantage of his own wrong. Me. 660. pl. 902. Cro. El, 439. M. 

35. - Poph. 41. 3 Co. 52. 4. 5. Gouliſh. 18. pl. 114. pI 

Where one is taken lawfully in execution, and FIR diſchatyed"by 

writ of error, and after the judgment is affirmed, a new capras ies. not 

zyainft him, but execution ſhall be awarded againſt his ſureties, if He 

will not render himfelf. But if the execution is reverſed; Beende 

he was never lawfully 1 in execution, (as if he be taken after 
the year without any ſci' fac ) he may be -N D ars 292. 


TEST Ea 


Rule. Debi upon eſcape ought always to put ſax the: firſt WIR Phere- 
ſore where the plaintiff. as executor brought debt againſt the ſheriff 


of L. on eſcape of E. B. againſt whom he recovered a debt of 82 J. 


28 adminiſtrator of J. S. reciting all record ifl vertain, it is _— 


neous ; for the firſt recovery was as adminiſtrator of J. S. and the 
aoler W debt on eſcape is as executor of J. S. which cannot be, that one 
Ong, — die inteſtate and have an Rr nt Gro; Ns 394. ph. 1Q? 


| The plaintiff declares againſt the ſheriff or Devon for an dang at 

WH Exxter, which is a city and county of itſelf, and not part of the 
dant county of Devon, yet good after verdict ; for it (hall be intended the 
c defendant had the cuſtody of his priſoner in 14515 E by Hub. 


ntiff carp. or on freſb purſuit. Sid. 364. 8 I | 220 WL 
py] i3 3&1) C6 qa 
and WM The plaintiff declares, that the party was in oſha of botHh' this 
ſheriffs of Londen, and the action is brought againſt one of theth; 
ne priſoner that eſcaped being in Ludgate, in the cuſtody of the de- 
fen- WM. feridant only, the declaration 18 good ; for the priſoner was in cuſtody 
ood Wl of both the ſheriffs, though he was in the cuſtody of the defen- 
im- dant; and it ſtands well enough with the record, and the words 


well er ae in cuſtod is à good averment that he was in 5 nd e | 
ath WI. words wt preffernir do not hurt the averment, n 297. m2 am - 


inſt dit 
| Rule If the er in | Nis declaration doth ſhew he has nodal 

of action, in ſuch caſe, if the ſheriff, by force of capias to him di- 
on, fected, doth take the party in execution, and ſuffer him to eſcape, 
tiff no action of debt lies againſt the ſheriff for this vioape. © n _ 


in} i Dy. 67. 4. 2 Buffy. „ 


d. In aQion on eſenpe EF the ſheriff or gaoler, they ſhall not 
ner take e and 50 ee 0 the _— wut on PI; 


he Ps" | (LED * 


821 
| : p % a " - . " 75 . 


2 "Tha le law ;s of an error in the record or Sitcom becauſe 
uit they ate ftrangers'to it; no more than A cn ſhall falſify à reco- 
et OY by matter ditator ye y. 67. 4. t t 821 ia e Ae : DAE 7 . n 


4. 13D | Rule, 


/ ® 


ee Deutz ot nder Sherlf, | 


Kue. The declaration in eſcape ought to' mention the firſt judy. 
ment, or the plaintiff ought to ſhew he had recovered on Judgment 
And it is not ſufficient to ſay, gued recuperaſſet. 5 ö of 


| The cafe was, quod cum the plaintiff recuperaſſet v. J. S. Ge. rn 
patet per recordum; and that upon this a capias iſſued out, and J. H 
was taken by the defendant, and eſcaped. It is too general, for u 
conſlat by the deelaration that any judgment was ever given againf 
him, and then he was not well taken in execution. Saund. 38, 39. 


Lev. 191. Sid. 305. pl. 14. Saund. 34. 


Though the ſheriff be in contempt, if he let him eſcape, yet ng 
debt ariſeth, unleſs there were a judgment; and though it be ſaid 

the ſheriff took him in execution, and for debt, unde convict oft, yet 
this is but a recital of the writ. Y | 


Declaration in eſcape may be according to the writ, (viz. that he 
eſcaped out of the cuſtody of the ſheriff or bailiff.) This is in action 
on the caſe. Sid. 332. | | 


In caſe, declaration was, that the fheriff (the defendant) had ar- 
reſted L. at the ſuit of the plaintiff, by a lat' ſued out of the court 
the 21ſt of January, and that by the eſcape the plaintiff bad loſt his 
debt of 119 J. 8 | : 


Upon not guilty, the jury find, that the writ was 16% 28th of Non, 
but revera ſued out of court the 21ſt of June, and that habeas corpus 
was ſued by the plaintiff returnable mejne Paſchæ, with intention to 
declare then againſt the faid L. But the defendant upon another 

writ of habeas corpus, without the aſſent or notice of the plaintiff, 
ſued and returnable tres Paſchæ, duxit the ſaid L. ad reſpond” to the 
- plaintiff in treſpaſs, ac etiam billz of 19 l. where the ſaid L. was 
in cuſtody of the defendant ad reſpond” the plaintiff iz billz de 1191, 
and fo the ſaid L. was permitted to eſcape. N 


Moved in arreſt of judgment, becauſe the action is founded upon A 

an arreſt at the ſuit of the plaintiff, by virtue of another writ than 
the writ found by the jury; and the plaintiff might have declared 
otherwiſe, (videP) that he had ſued a lat teſte 28 November. 1 


Per cur. — There is veritas legis, and veritas facti, and the declara- 
tion is according to the verity of the fact; and by neceſſity of Jaw 
the teſie of the writ ought to be in term, as ſo is the courſe, Judg · ¶ b 
ment pro quer. 2 Jo. 149. „ 1 „ 1 2 
| Though it be not ſhewn that the priſoner did not appear at the Qur 


day, for if he did not appear, then the plaintiff was at no loſs ; 5 


Du of cinder r Sheriff 387 


Mat is not error in the deelaration, for though he did appear, yet the 
nt is not purged. Cro. Eliz. _w pl. 5: | 


Upon an action of . upon 3 proceſs,” defendant pleaded, 
bat after the time of the ſuppoſed eſcape, H. by conſent of the plain- 
tiff, appeared at the day of the return of the writ, prout per record” 
waret. Repl. Nul tiel record of the appearance of H. by which it 
night appear, that he appeared by conſent of the plaintiff. Defen- 
70 demurred eſpecially, for that he” oe a aue matter in iſſue, 


Lutw. 73. 


t was inſiſted for the duden . the n was in, 
decauſe the allegation of the appearance of the defendant was ſui 
ent; and the allegation over, that it was with conſent, &c, was 
amaterial, and that the plaintiff might have * traverſed the 
xcord of the appearance. | | 

55 | 
' But on the other ſide it was moved, that the bar was ill. Hs 
rt 210. Latch. 149. Jo. 138. 2 * * 119. But by con- 


int the parties amended, 


A declaration is againſt a ſheriff, that hip ſuffered his priſoner to- 
ſcape, and had returned cepi corpus & paratum habeo ;, whereas revera, 
e had not the body at the return of the writ. Quære if this decla- 
ion was for the falſe return, or for the eſcape, or for both. 

| 
To this declaration the gehenden might have e the ſtatute 
123 H. 6. but he demurred generally, and fo has fioſt the advantage 
f the ſtatute, which is a private ſtatute, and the defendant has con- 
fed the eſcape by the demurrer. Saund. 154, 155. 

80 that if the eſcape be well alledged, the court will not counte- 
ance error in Schier r fe: 


The 3 was, whereas he had dee 2 writ of debt 

t M. V. and recovered, and ſhews all the matter of eſcape, 
be. and then it is (as uſually in the Common Bench) unde queritur 
ud cum he brought a writ of debt againſt M. W. &c. and ſaith not 
te aforeſaid M. JF. fo it may be a ee and therefore not 5 gon. 
2 fac, 188. pl. 5. | | 


n actions on the caſe after recital of the writ, in the unde queritur, to 
gin de nova, and not to ſay, prædict, che. And per curiam : . 
rte are well enough. | 


135 5 > 


en conference with the prothonotaries, it is the common courſe. 


' g . ; \ . 85 
On non omittas, capias and eſcape. The capias was of 50 l. and 4 
anſwer 5 J. Alano Lockhart, prothonatary. And the judgment in 
debt on the eſcape by default is 50 l. and this was aſſigned for error. 
for the judgment and capias was but of 50 l. as to the party, But 
non allocatur ; for upon the whole the judgment is right, and but an 
error in fact, which cannot be aſſigned on the eſcape. 2 Keb. Re, 

646. pl. 81. 2 Saund. 98. 5 e . 


In eſcape againſt the marſhal, the plaintiff declared, that whereag 
F. S. was indebted to him by bond, and thereupon arreſted by lar; 
and put in bail, and the plaintiff obtained a judgment; who there. 
upon, in diſcharge of his bail, did render himſelf to Sir John Lenthall 
in execution, and afterwards Sir Fohn Lenthall (the marſhal) ſuffered 
bim to eſcape. To this it was excepted, that he rendered himſelf t 
the marſhal; whereas he ought to ſay, he rendered himſelf to the 
court, for it is the act of the court that turns him oyer to the Mar- 
 ſhalſea, and a judge can only take and diſcharge the bail. But it ig 

. faid here, that he rendered himfelf to Sir John Lenthall in court, 
which is well enough. Sty. 330. 


Wi The declaration was, that he was in execution of the old ſheriff, 
and delivered to the new ſheriff, and then committed to the marſha 
by habeas corpus, and then ſuffered to eſcape. Cro. Fac. 587. pl. 11, 


This exception was taken to the declaration, becauſe it was ne 
ſhewed that the ancient ſheriffs delivered him in execution, with 
the cauſes of impriſonment, to the new ſheriffs ; for otherwiſe it is 
an eſcape in them, and not in the marſhal! ; for it may be he was 
delivered per indenturam debito modo confectam for other cauſes, and this 
cauſe was not mentioned. And a declaration ought ta be certain tc 
every intent; and though it it be ſaid wirtute cujus he was in execu- 
tion under the new ſheriffs, yet that does not help it, for it is bu 
the concluſion of the premiſes; and if the matter before does not 
hew he was in execution, that prætextus cujus will not ſerve. 


In debt on eſcape. The original and capias, which was return: 

able Craft. Martin in Michael 1658, was ſet forth, and that Hach 
ii exit ab officio in December, after the return delivered him over to 
and it appears nat that the priſoner was ever in the cuſtody of Syd 
But by Windham, he could not elſe be turned over; and it is expreſsly 


ſaid he was in cuſtody, and it may be, no writ was returned by the 


ſheriff; -and though in law he cannot be in cuſtody till the return 
yet that ſhall be now intended. Neither need it be ſaid, that the 
 ſheriff-was continued in his office above a year. Kel. Rep. bP 


One 


ſelf tc 
o the 
Mar- 
t it is 
court, 


1eriff, 


arſha 


ape being well ſet forth. 


Duty of dder "Dios FG 


One wat outlawed by the plaintiff, and by Babe corpus he wasn 


{elivered to the Mar ſbalſea, and eſcaped. Now the declaration may 
de for the party only, and it need not be an action on the _ tam 


quam, though * is a e to 12 King. Bridg. Rep. 8. 


ww » 


The plaintick he debt on eſcape, 3 of a recovery on 13. | 
outlawed 15, and that he was taken up by a cap utlegat 18 Car. 2. 
after the year, and doth not declare that he was in cuſtody, nor tac | 
he was even charged in execution at the ſuit of the party, by prayer 
on the firſt judgment, (in which caſe, though a an action on the cas 
will lie, yet not action of debt.) _ | | 


And after verdict pro quer, Maynard moved in arreſf of 1h 
that this taking after the year, after the recovery and judgment on 
the outlawry, does not make the priſoner j in execution at the ſuit of 


the party without prayer; becauſe it may be intended, that the party 


intended to have other execution than the body. And relied on 5 
Ce. 89. that until election made, he iy not in at the ſuit of the "TO | 


Sid. 380. pl. 11. 2 Keb. Rep. 406. pl. 30. 
But upon Cre. El. 8 50. Shaw and Cuther s caſe, and "i, Leiihien | 


| and Garnon's caſe, the court inclined, that though the capias be after 


the year, yer debt lies againſt the ſheriff for the eſcape, without any 
prayer of the party entered on record ; and that he which is taken 
upon a cap utlegat is in execution at the ſuit of the party, till the 
party diſclaim it. 5 Co. 8g. _ 


| 


So action on eſcape on mean proceſs in inferior courts, by virtue 


whereof the defendants, as bailiffs, = duly arreſt him, and they ſet 
not forth any plaint. | 


Pur cur,—This is but ad and cured by appearance, the 
2 Keb. Rep. 209. Pl. II. 


In action on the caſe for eſcape, it was alledged i in the declaraticn, £2 
that the ſheriff directed his warrant to the bailiff of a franchiſe to 
arreſt the party, who arreſted him, and delivered him to the under- 


ſheriff in ea parte authorizat', &c. and ſhewed no place where the 


bailiff delivered the priſoner ; for it may be, it was out of the county. 
Sed non allacatur ; for the ſhewing the place was but inducement to 
the action; and when he Kh, not evilty, the gen is the . 
material. Cre. Elis. 289. pl. 5. 


Debt upon eſcape was brought againſt the bailiff of a Worten and 


it was excepted to the declaration, that it was not alledged the 


exif made a warrant to the hailiff on execution, | but only that 4. 
| 9 afore- 


„„ Dutt or Univer Sheeſf 


aforeſaid, by virtue of the warrant aforeſaid, took the priſoner, and 
FR: not within the liberty aforeſaid. Sed non alluatur. 


bien on the caſe on 2 bak and the plaindiff * that 
the party was in execution at the ſuit of the teſtator; it is good 
| 1 laying, profert i in curia of the will, Rol. Rep. 78. 


Baron and Fame brought ape; the 3 arreſts the pri iſoner with a 


| atitat i in his own name ſole. And now he declares, that he took 
out. the latitat ea in intentione to diſcharge the priſoner, upon a bond 
* to the wife dum ſola fuit ; and by three juſtices, it is good. 


Action on the caſe againſt a bailiff of a liberty on an eſcape bs a 
clerk of the Hanaper in Chancery ; and declares, that for recovery of 


his debt he proſecuted an attachment of privilege, directed to the ſhe-, 


riff of Midaleſer, ad reſpond placito tranſ. ea intentione, that he ſhould 
put in bail for recovery of his debt on bond; the ſheriffs of Middle. 
es directed their warrant to the bailiff of //+ oftminſter, and he arrelted 
him, and ſuffered him to — Cro. Car. 329. 


be declaration is naught : 


I. Becauſe he doth not ſay of het liberty he was ; bailif, or 
: „ he hath execution or return of vrits. | 


2. He alledges he had an eee of privilege” to arreſt him in 
treſpaſs, intending after his e to 4 in debt, Which can- 
5 not be, unleſs in B. R. | 


And there the reaſon i is, becauſe when he 8 and puts in bail, 
he is ſuppoſed to be in cuſtodia mareſcall”, &c. and declares ns him 
m cuſtody; but it is not ſo 1 in any other court. 


Upon a e eſcape, the ſheriff ſhall not have an action on : 


the caſe againſt the priſoner. Aliter upon a negligent 4: Mo. 597- 
| Sheriff of N. bring action on the caſe and declare, 


. Whereas J. S. recovered ten the ab ben dent in debt of, G. and 
4 cap ad fatisfaciend* was awarded againſt him, by force whereof they 
directed their warrant to three ſerjeants, &c. to arreſt him, who 
did arreſt him 26 Feb. Cc. and he eſcaped, and afterwards was not 


found in the ſame county, per quod by reaſon of the ſame N they 


were bound to anſwer the debt ad dampnum, Sc. 


jury on not guilty, found that he was arreſted about bs 26th 
of Febr, and to this eration it was excepted: 


1. They | 


WS 8 -- > 


1. They alledged they made a certain warrant, and ſay not ſub 
nd fill fegiliat', and a warrant without a ſeal is inſufficient. Per cur. 
—[t is the uſual form, and they do not uſually ſay, ſub figillo, &c. 


at 2. They ſay, they are chargeable with the debt, but ſay not that - 
od they were charged or damnified; and if they be not damnified, they 
have no cauſe of action: for perhaps the party will never ſue them, 
or they may die before ſuit, and then the ſuit is gone. FP. 


| 1 | | | 
kk But per cur. — Action lies in the eſcape before they are ſued, for 
id the party arreſted did a wrong to them by the eſcape and reſcous, and 
they are always chargeable to the other party; and if they ſtay till 
they are ſued, perhaps the party m_ eſcaped may die, or fly the 
a Eo: 51a V oe en 418 3 


of | r | | 265 1 68 2th 
ey 3. The arreſt and reſcue are ſuppoſed the 26th of February, which 
d is uncertain whether it were before or after that day ; and if it were | 
. after that day, it will not maintain the declaration, for then it an- 
d not be a reſcue the 26th day. | N fe | t 

Per cur. The verdict is good before or after the day, ſo as it was 

before the ſuit commenced. Cro. El. 53. pl. 3. 1 

If judgment be given in debt againſt the ſheriff on eſcape, he 


ſhall have an action on the caſe againſt the party that eſcapes, al- 
| though the gaoler licenſeth him to eſcape, and he-ſhall not plead this 
1 licenſe. Mo. 404. fs. 541, ; dt ras ee 
155 | | 2 
The ſheriff of London brought action upon the cafe againſt Pain, 
becauſe that he, being in execution under their cuſtody at Spicer's ſuit, 
made eſcape, &c. The defendant confeſſed all the matter, but further 


pleaded, that, after the eſcape, Spicer had acknowledged ſatisfaction, 
(being after the eſcape) upon record 9 the ſum recovered; demurrer. 
: FJ cur. The action is maintainable, though the plaintiff in the | 


firſt action had acknowledged ſatisfaction, the payment after doth not 
take away the action, but mitigates the damage only; for the act of 
a third perſon ſhall not take away the action once veſted. Leon. 
2d 2. OC 1 
Hitz. N. B. 130. 6. It is ſaid I As the plaintiffs in this action 
ought to ſhew, that they had been impleaded by him who recovered; 
for they cannot have this action before they are ſued. x. 


* » 
Falls | 


1 


n Imprint. 


TY 2 bailiff As one after the vrit is returned, alle inn. 
ſonment lies. 


S precept to oY FO an n illegal court will not fave the oke 
from an action of falſe impr ſonment.. Hob, 65. N 


a Teecheld We. will not lie againſt the ſheriff for executing proceſt 
1 it were erroneous. * 48. 


"One aſks another if his name be 7 8.7 who ſaid, yes; on which 
be arreſts him by a warrant which he had to arreſt F. S. yet falſe ? in- 


| prijenment lies, 44. 457. pl. 629. 


One had a 1 85 ad ſati eg, delivered 1 to the ſheriff, who 
nds a warrant to his bailiff to do execution; afterwards a ſuper 

deas was awarded and delivered by the ſheriffs to the defendant, being 
Dis bailiff, who eſcaped, and the defendant retook him and detained 
| him in execution. The ſecond is falſe impriſonment, for though the 
. Grit impriſonment was legal, he having taken him by virtue of 


Warrant made before the fſuperſedeas awarded and delivered, he, not 


Raving notice of ſuperſedeas, was excuſable. But the detainment in 
* was afterwards a wrong, for he being the ſheriff's ſervant, and 

intendment having time given him ſufficient te take notice from 
Þis maſter, ou < at his peril to take notice . G. El, 918, 
2 10. As. 67). pl. 921. hs 


4 An action of 2 impriſonment will not lie againſt a ſheriff or- 


_  Eavler for taking the body by virtue of a capias ad ſatisfac', upon an 
_ Erroneous © + $540 * the execution is good till avoided Oy writ of 
error. 3 Med. . 5. 


Tne liberty of a man is ſo tender in x the ere uf the law, that a 


mal thing amounts to fa//e 9 As EY a caſe tried it 
Fork affives, one Robert's caſe. . e "= 7 


One in execution in the county of . deſired 1 to be brought 


to the county of Teri, to ſpeak to his friends; and, being there, en- 


© gdeavoured to make his eſcape ; and the defendant commatided to ſtay 
- him. He was held a principal impriſoner, as well as thoſe that laid 
| hands on him. The defendant pleaded not guilty. Otherwiſe had it 
been, had he pleaded ſpecially, (viz.) that the priſoner was brought 
Into another county at his own deſire. But the jury honeſtly gar 
ut two-pence damage. Ruler 5 . at York — bt 
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It: man be in the hands of the under-ſheriff in execution for geb., 
ind the debtee tells the ſheriff that the priſoner has ſatisfied him; if, = 
the ſheriff -releaſes not the priſoner, it is falſe impriſonment to detain + 


4 —— — 


ori. WY one after the plaintiff hath commanded the ſheriff to deliver him. 
— ir. Jac. 379˙ 3 Nazi. 96. Rol. Rep. 240. pl. 10. 4255 - a 24 


is in execution at the ſuit of B. afterwards B. came to the ſhe- 


ficep tiff, and told him he had made and ſealed a releaſe of the debt to the 
laintiff, and that therefore he ſhould deliver him out of execution. "Mi 

of, The ſheriff doth not fo, but after keeps him ſtill in priſon, The 
"WH plaintiff brings action of falſe impriſonment. It lies, =2, 

i Py fiat. 1 R. 2.c. 12, One being in execution ſhall not be ſuffered . _ 

nich — . . il ſt 2 5 4 | 

7 to go out of prifon by mainpriſe, bail or baſton, without making gree 

"WW to the parties, unleſs it be by writ or other commandment of the 

King; and the detaining him after this amounts in law to a new 

a taking : for the reſtraining of his Ys where he ought to waive . 

6. , is a caption in law. Here the ſheriff ought to take notice of the 

ing party-plaintiff, and at whoſe ſuit he is in cuſtody, ' 


the By Coke, detainer after this, by the ſpace of one hour, is falſe im- 
prifonment : (a continuance of an incloſure is a new nuiſance.] If 


6. if he would have helped himſelf here, he ought to have ſet forth that 
in WW be knew him not to be the plaintiff, who told him of the releaſe. 
— 7 5 „ 
1 The caſe of 20 H. 7. W from this eaſe, becauſe the debt of 
dle King was ſatisfied. Kol. Rep. 210. pl. 10, Cre. Fac. 379. 
or. be The party, who went with the ſheriff to ſhew to-him where the 
an goods were (in execution, ) the judgment being ſet aſide afterwards, 


of W was a treſpaſſer ab initis; but that the ſherift was not ſuable nor 
chargeable. 2 Sid. 125. See 1 Sid. 272. Lev. 95. T. Raym 3 


If one be arreſted by proceſs out of an inferior court, for 1 


2 | ; 

it of action which does not . ariſe within their juriſdiction, the party-" Þ? 
plaintiff may well maintain his action againſt him that levied the 

plaint, or the officer who had executed it. 2 Jo. 214. 2 Show. |} 

it Kep. 148. pl. 131. 204. pl. 214+ Tutto. 1568, Skin. 49. = T. - 

-n. 421, 467, 5 . 

l If a ſheriff juſtify by force of a capias to him directed, he ſhall ſay 

it be was ſheriff at the time of the arreſt, as well as at the receipt of the 

ut cl hs wo | 9 


| wilt, | 35 H. 6. 48, 49% 


In treſpaſs, where one juſtifies as an officer to do execution, e. 
ſm tort demefne, without anſwering to the cauſe, is no plea, "1g 
* F e | 5 5 * -Y 


f L H. 6, 7» 4. * 2 . * F | x | ; 4] 
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In kalte eee, e ee . | 
way © of a and it r not e 2 4 20, Plowd. Com, pls 


"86. a. Tate ont] [441 of 
Where the fherif Hui by execiition, he muß bed that bew. MY 


\ 3 turned the writ ; * a bailiff, Todd: 144. Kay 20% Cre, Elia. 11 
181. pf. 16. | 


pd 


If a baitiff juſtify Ws force of a warrant, he need not ſay, hie in 


eur prolat', for the warrant doth not continue in his hands, but he Wl pj 
returns it to the ſheriff. Kol. Rep. 327- | a 
110 hough the proceedings in a court be 8 yet if the court wy 


has power to iffue out a capias, by this warrant the officer may juſtify | 3+ 
in falſe impriſonment. Mod. Rep. 9 


If a bailiff juſtify by reaſon of a warrant, he ought to ſhew the 
on: where the warrant was made. 1 ſufficeth if it be ſhewed! in 
the rejoinder. 5 H. 7.24. Long 5: to 101. b, 
[ The ſheriff ought to return his writ, otherwiſe juſtification i is nat 
\gpod; but it is fo with the ſervant. | 


_ Falſe impriſonment was brought againſt the ſheriff's bailiff; be 
_ juſtifies by the ſheriff's warrant or Tatitat, who arreſted the plain⸗ 
tiff, and ele the defendant to be aiding to him; but pleads not 
that the writ being returned, was executed. Vet per cur. —It is 
good, for the nden has no means to reinforce the Merit to make 
return thereof. Cre. Car. 44 b. pl. 11. 


In action of falſe impriſonment, the defendant juſtified by work: 
to the bailiff out of the court of the honour of P. and does not ſhew 
any proceſs was returned, which being an immediate officer, muſt be 
ſhewed. Contra of an under- officer. And although he need not 
ſhew forth the letters patents, yet it muſt be ſpecially pleaded ſuch a 
court was granted, and that virtute, &c. 2 Keb. Nb. 293; pl. wh 


If the defendant, in Fultihcatian of an arreſt, pleads that a bill 5 Wo 
| Aﬀddleſex was proſecuted againſt the plaintiff, 55 which the ſheriff 
made and directed a warrant to arreſt him; it ſhall be intended 
that the bill was delivered to the ſheriff before the making of the i 
warrant, till it be ſpecially ſhewn 11 the contrary. 3 this: caſe, he 2 


Juſtiftes by tk the writ to the ſhexiff, an Arat fo himſelf. Saund. 29% = x 


The cauſes of demurrer were, becauſe it is not ewes the wit | 
Vas delivered to the ſheriff, nor the warrant made before the arreſt ; 
_ oft alſo for that it is not averred that the writ was returned. But | 
non allcatur : This! is 10 n matter, nor traverſable ; 2 mme 
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Po. p of tiber Shertit . 
aac Sich fans replied, that the arteſt 1 was before the dive 9 7 
in the writ, elſe the court will intend it. to be delivered, being ſaid = 
that virtute of a writ direCted to Re os and warrant, the Gefen 


dant arrefted ; and the MARS not . r gee by a bailif . 
3 5 70. 844. 5 N 41 eee 


* 2 Lb. Rc. 607. pl. 41. 


> The ſame in ſire fac on recovery 9 action on the caſe 5 to defens 
a WM cant pleads, no capias iſſued out againſt H. delivered. to the ſheriff, 
ho Plaintiff replies, a capias iſſued out, and non eff mnventus returned; 
but ſays nothing of the delivery to the ſheriff, | Defendant demurs, © 
and judgment pro quer, for delivery to the ſheriff ſhall be intended. "= 
a 3 £4 2 668. pl. 47 e 


Note; "7 RO A a ee to 4 intl in aſſault: and bat 
md a faux impriſonment, defendants juſtify by a precept toatreſt, | 
The principal exception to the plea was, that the aſt fication of an | 
arreſt by molliter manus impoſuer, was not any juſtification of the bat- 

1 tery; and the caſe of Stoney and Calvert was cited, Hil. 3 . & M. 
t which upon a e was "20 accordingly by 8 the whole | 
= | court. 2 Lutw. 929. | | 


T 10 time when 2 datitar üllued forth i is e a * * 
averred otherwiſe than according to the te/te ; per totam curiam; for a 
t MW rflation ſhall not work bene M: *. 8 173: pl. Fo . 
8 ple _ | | g i *+*7 --J& ei 
Q 


If a man be taken in vacation by a warrant without a writ, and 
2 latitat be procured, teſte in the term, that tele ſhall not diſcharge the 
; done after the 7/ie, and before the actual taking out of the 
„ wit but the plaintiff may take iſſue that he proſecuted truly. But 
in treſpaſs and falſe impriſonment, the defendant, as ſheriff's baillff, 
I deere by a latitat, 9 27 Fun: Trin term paſt. 


het 


The olaineff replies, 1 that the faid writ was really ; and Aly pro- 
beuted out of B. R. on the * of Kaul, which was after the N 
' MW ofithe plaintiff. Mir PE 


Hetodant 0 demurs. And Fa DRE TY is an eff a tit D's 
in caſe. of a bailiff, whoſe: warrant might be heforę the arreſt; anc 

all writs muſt be %% as of the term, and the ſhexiff 's not 3 | 
the writ, or the not having any, ſhall not prejudice his — | 


ge . Gt. yoo! ation will li g the hr or bali of © 


; Plat and Green's cas ia — i 
Or. Wy * 
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In treſpaſs and falſe impriſonment againſt the ſheriff and baitis Ml i 
de deſendant juſtified by warrant and writ to the ſheriff, as Long and AY ih 
© * Bolton's caſe. The plaintiff replies, no writ was then taken out. De. fee 
fendant demurs, and judgment pro guer” ; for though the bailiff hath : 
24 warrant, yet he is liable if there be no writ. Contra, if the wit Ml 

de void and delivered. 2 Keb. Rep. 705. pl. 6g, . - hit 


3 Treſpaſs and 9 , the defendant juſtiſies by arreſt on de 

”F © latitat. Plaintiff replies, the writ was taken out after the arreſt. De. Ml 

EF ' 'fendant demurs. Per cur.—The antedate of the writ will not ſuf. 
tice, if the proceeding be after. And judgement pro quer. 3 Kg, 


And as to pleading as to the time, Richardſon and Pricket's caſe is 
co be obſerved. The plaintiff ſuppoſed the arreſt and impriſonment to 

be ro Decem. 29 Eliz. Defendant pleads, by virtue of a warrant Ml ef 
from the ſheriff he did arreſt and impriſon him the ſecond and third Ml tr: 
day of December before; abſque hoc that he was guilty before or {Ml tat 


Plaintiff replies, he was guilty of the treſpaſs, gc. after the third i . 
day of December, prout in narratione ſua ſpecificatur, and ifſue upon this, MW 
” =:and well enough; though he ſaith, only he was guilty after the third ex 
day; but faith not, and before the action brought. For when it is th 
aid, he was guilty after the third day, &c. prout, &c. it is to be in- 
*  _ tended to be the third day, and the day of which he counted. Cru, 
_ Flix. 95. pl. 6. 9 e IR 


To all the impriſonment, but eleven hours, the defendant pleads 
10 guilty; and to the impriſonment for eleven hours he juſtities as 5 
E- "Sheriff, for that the plaintiff hindered him in the execution of his nc 
1 _office, and ſaid nothing to the Yi & arms, yet good. Saund. 78. = 


F * This caſe went farther, 2 Keb. 237. The treſpaſs and falſe impri- W * 
” Tonment was laid the firſt of April; the defendant juſtifies at another WW m 
day at Warw. as ſheriff, abſque hoc that he was guilty the firſt of April, ® 
or at any time before or after, while he was ſheriff, or at any other 

T place. Per cur. This traverſe is ſufficient, and the plaintiff muſt 

” reply and ſhew if there were any other aſſault or impriſonment, Alſo la 
tte traverſing the time before/and after doth not lock up the plaintiff WW © 
 _ from aſſigning another day and place, eſpecially the thing being he 
local. Sund 78. 2 Leb. Rep. 237. Pl. 13 © 


- ' Tuftification in falſe impriſonment by a writ of Circuit de bom 
geliu out of Chancery, and arreſting him by the ſheriff's warrant there- 


3 | upon. The juſtification being an act in the fame county, and juſti- 
ping all the time in the det aration, though it doth not agree hy 4 
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Ein the 5 but e que et a r is good enough _ 
the day not being material; and tile replication is not good, if it OY,” 


from the wy: in vthe declaration, ä Co. Car. 228. pl. D * — 


The caſe v was, reſpaſs, Ne. lee O24. 6 Car. and detaining 


him in priſon for two days, Defendant juſtifies, becauſe 13 Aug. 5 


(ar. a writ of ſupplicavit iſſued, and by warrant from the ſheriff to the 
defendant, he arreſted the plaintiff 21-Sept. and e him two o days, 


Ee. 225 of eadem tranſgreſſio, 8 


In falſe pied in 1 makes: I. defendant juſtifies in 
Norfolk, by force of a warrant to the ſheriff, que ef? eadem tranſgrefſie, 
ah hoc that he is guilty in London. Plaintiff demurs generally, 


A Becauſe the. plea is double; for the juſtification i in- Norfolk, que 
oft eadem tranſgreſſio, had been ſufficient without more, and then the 
traverſe makes it double. But per cur.—You. ſhall not take advan- 
tage of this upon a general demurrer, - Rui. = 221. * 26. Cre. 


Joc 372. 6: I, 


2. He juſtifies by warrant, and aa not, * in curia prolat'. Per 


eur. —They need not ſhew this to be in court, for it appears to be * . 
executed, and that the warrant is returned to the ir. And: ſo for Wh. 


this laſt point is Rol. yo 327. 


: Trap in 2 Defendant jullißes by a warrant in the county 


of N. que eft eadem tranſgreſ. &c. and traverſeth, that he is guilty 1 in 


Lale, del alibi extra com N. and good. Cro. Fac, x + 5 


If the Jefendant i in trclpaſs: juſtify the fame da rf ind Ses it 1 | F | 
not neceſſary to ſay, que gi cadem, &c. Bulftr. x38, 


'F alſe inpriſoummunt by a was. The 1 faith, that the 5 


was carried to Southwark by her conſent, which is the ſame imprifon- | 


ment; and this is no plea, for impriſonment is o LET the For of 


00; and that is not ſo. 14 H. 6. 2. £ 


do in aſſault; battery, and wounding ; th a Gaith, that be 
laid his hands upon the plaintiff peaceably, and arreſted the plaintiff 
the ſame day, which is the ſame aſſault, battery, and 3 * | 


| we it was no 1 for the reaſon en 21. H. 7. 49. 


„Vet.! in | falſe tines, the tenen Suflifes as therif, + that 
he arreſted the plaintiff by a capias; and it is good, if he ſay, It is 
55 ſame en otherwiſe not. 22 E. 4. Bro. falſe impriſonment 29. 


* falſe impriſonment, the A juſtifies (as. ſheriff) the ating 
the r * force of a capias directed to him at P. within his 


4 2 3 _— | 


"Reb. 2T»> 29. „ | 
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county of G. hood the land declares of an impriſonment Us 
another county, there the traverſe of the county is good ; for the he tl 
defendant cannot take the plaintiff, by force of the ſaid proceſs, i h 
any other county than where he is ſheriff : and ſo the Juſtification i dug 
:ocal. 3 Leon. 97. in Partredge and Podl's ale. 1 7 ar 


The defendant juſtifies the arrelk paar bond/givels to'n 
B. R. , abſque boc that at any time 5 74 arreſt given appear 
cauſe, until he 2 ſuch N Plaintiff demurs generally, p. 

cur.— The juſtification is good, and the plaintiff ſhould have traverſed, 
#h/q%e hoc that he was arreſted, and detained till 1 to aper 


in B. R. 2. Rep. 165. pl. 42. 35 


Falſe impriſonment. Defendant jullifies by arreſt, by virtue of 0 © 
Warrant of the ſheriff on a latitat. The plaintiff replies, De injuria Mie | 

us propria! abſque tali cauſa. This is nought upon demurrer, being Wis 
matter of record; but iſſue being taken upon it, and being in the Mi! t. 
aſſixmative, it is a. jevfail, and: good after verdict. e mn 


guer”. Keb. Rep. 125. pl. 37. 164: pl. 115. 


The defendant juſtifled by a writ ſued out of B. R. to vic Devon, coun 
and warrant and arreſt thereupon, at D. &c. Replication, De injuria, 


Iv Ar. abſque tali.cauſs. Defendantdemurred generally, and judgment juſt 


for him; for it is ill, upon a general demurrer, to put the matter of 


| * " thewhich-is the ſame converſion, abgus hoc that he e * Ie:\ 


3 = gilt, and given it in evidence... 


record and fact, and variety of e in one hh as the warrant, 


| = e 3 Lv. 6s. 2 


The defendant juſtifies in falſe Fe becauſe a writ of 
vi laiea removenda came to the ſheriff to remove the force. The ple 


gig Br they found him in! in en paris. 


"Where the ſheriff j uſtifies by execution, he muſt plead, that} he re- 
ag the wits ſeacof a being An *. 8 


: Jngrayer; of 300 ſheep, 1 Hur. 36. 2 e pleads, that he 
5 was ſheriff of com Lin', and that J. S. recovered againſt the plain- 
tiff 100 J. and upon chat a feri facias, which writ was returnable ube 
Calin Aiman, 38 El. that this was delivered to him 1 04. 

30 KHlize that he on the 20th of O4. took the ſaid 300 ſheep 
Aud on the 2ad of. Oct. ſold 104 ſheep for 40 l. and that the BW. . 
bother 196 , ſheep. remained pro: dgfectu emptarum; and at the ſame Wl... 
day of Craſtin Animar he returned the ſaid writ, and all this matter, 


. nn. Fer cur. Ahe pls i is Ae. gabe 


1. Becauſe by his plea he doth not confeſs any conrerhiou; and 
then the traverſe-is ill. He > "FN matter to h6vs pleaded 


2. Be- 


aſs the. e ſuppoſeth the trover; and converſion to 
he 1 firſt of December, 36 El. and he juſtifies the converſion in Ogg. 
5. 5. H. ſo he meets not with the plaintiff in time, and therefore hes 
ought to have traverſed, and the traverſe aliter vel alis modo _ : x: 
never anſwer to the time, but to the manner of the converſion. A 


3. He makes not any eres for four of the Wee but that 
he ſeized them hut he thews not b he did with them. Cre. Ex" 


ble 
2 
Ws In an action of battery, the Alba joſtiges by comment of the! 


bailiffs, to prevent refening goods ſeized on execution, 


Replication, De injur” fua propr”, and wean the command of 
the bailiffs. Defendant demurs generally Refolved that the traverſe 
was ill, for he might do it of his wichp accord, to prevent a breach, 
he of the 5 8 


But it was al ſo faid, that the defendent s plea was ill, becauſe FE: 
Action being of a battery at D. and the juſtification at s in the ſame 5 
county, and the bailiffs had Author through the whole county, 
ud ſo the juſtification not local; and therefore he ought to have 
juſtified in the ſame place. And if the place had been material, he - 
of ought to have traverſed all other places within the ſaid county. 
it, Fberefore Fade was given for ths plaintiff, See 3 Lev. 11 I 


— 


ba a juſtification (r an eſcaf De) by a habeas corpus virtute cujus, 
be. The plaintiff in his replication traverſed the virtute cujus, and 
nd the chief juſtice was of opinion, that the traverſe was ill, being 
s alledged of matter in law; but the other three juſtices were of a 
contrary opinion. I he plaintiff had judgment. Lutw, Gi 


Treverſe in replication, De injuria ſug propr abſque tali warrants, 
t boc pet”*quod inguiratur per patriam. Exception, that it ought: t 


he have been, ab/que hoc that there was ſuch a warrant, and not as above; 'F 
by the court inclined. MO WO e 2 Has, - g 
14 0, c. th - 1 : 3 


"2.30 > 


Sire. fac upon a PANS ade Dab indo F 
res the aj of L. for levying the debt, —_ by 2 2 5 
nok divers ſheep of the defendant's. for the debt, and yet detains 
lem, Per cur.—It is a good plea, although he do not alledge that 
E is returned; and although the writ is conditional, 8 g 
denarias,. &c. for the plaintiff hath' remedy againſt the 
and the excaution is: lawful, which the defendant. cannot 


* * 4 * J 
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2 a, 


18 


| 40 Dutt of Ander Sheriff, 
Il in falſe impriſonment the defendant juſtifies by a capias of 


the ſheriff, and a warrant of the ſheriff to himſelf; there De inju- 

ria ſua propria generally is not a good plea, becauſe a matter of re- 
Curd is parcel of the cauſe. But there he ought to ſay, De injuria 

ua propria, and traverſe the warrant, which is matter en fait. 


G MS. 8 


Di. brought action of aſſault, battery, and impriſonment of his 
wife, againſt V. and . in C. B. defendants plead a ſpecial juſtifica. M 

tion, (viz.) that in Nov. 2 Fac. action of treſpaſs was brought by 4. 

againſt Julian G. and on general iſſue found for Julian G. and judg- 


ment for her; and afterwards, and before execution, Julian G. marries ‚ 
the plaintiff D. and afterwards writ of error was brought in B. R, 6 
and upon a ſcire facias againſt the ſaid Julian, judgment in C. B. was 
reverſed; and afterwards ca, {a was directed to V. and . the ſheriff 
to take the ſaid Julian G. and they took her, with an averment, that c 
the ſaid Julian G. and the wife of the now plaintiff, was one and the . 
ſame perſon. | 
Plaintiff demurs, becauſe when the warrant is againſt Julian G. © 
there is no ſuch Julian G. for by her marriage with the plaintiff ſhe d 
had another name, and his averment cannot help him, becauſe it 
agrees not with his warrant. But aliter, had the variance been in 
the name of baptiſm only. f | N t. 
Nur cur. — The ſcire facias was according to the judgment in the MW 2 


C. B. and well then might all the ſubſequent proceſs be ſo; but if 
the huſband had come upon the ſcire facias, and ſhewed how that ſhe | 
was covert, then the action ought to be againſt both of them. And, a 


| 1 2. The parties themſelves, in all the proceedings throughout, have all 
admitted that ſhe is the ſame perſon, and had the ſame name, and they 
ſhall be concluded from ſaying the contrary. And theugh the ſheriff 


had ſhewed the marriage, this was but a bare allegation and ſuggeſ- * 
tion of the ſheriff; and it appears not whether it were judicially 

ſo or not. 5 e to | e : 

| f 


3. It would be dangerous for the ſheriff to return a non g inventui; 
for becauſe the parties have all admitted her name to be ſo in all pro- 
ceedings, the ſheriff ſhall be eſtopped alſo, 3 H. 7. 10. and then ac - 
tion on the cafe would lie on the falſe return, if the woman ſhould MW p 

| be in the company of the ſheriff, and the party ſhew her to the 5 
meriff, and ſhe eſcape. Brotunl. 226. 2 Bulſir. 86, 1 


. In treſpaſs for taking goods, defendant pleads a recovery in the 
Court of Dorcheſter, in debt againſt the plaintiff, and execution upon 
this by eri fuc; and juſtiſies the taking, appraiſing, and ſale (by 
cFonſent) of the plaintiff, in part of the ſatisfaction of the j . 

Fi | | | Tecoveres, 


— 


" Duty of ; Under Sheriff, 


recovered, guæ ft eadem catio. | Plaigtiff demurs, becauſe the defen- 


dant varying in the time of the taking from the time alledged in the 
declaration, he ought to traverſe any other taking; for the ſame goods 
may be taken at ſeveral times, and the gue e/t cadem captio is not 2 25 


ficient 3 as 2 Jo. 146. 


But per cur. —The averment « ſua Keil. 27. Bulſt. . Gre. 


Car. 228. 


Juſtification in reſpals aſault lad battery, by proceſs out of an 
inferior court of record, is not good without ſhewing whether the 
court was holden by charter or preſcription. 2 Fo. 165. 


1 telpalt of battery, the defendant juſtifies by proceſs to arreſt 


one W. and the plaintiff would FO reſcued him; whereupon he 
did molliter manus imponere. on * 


The plaintiff replied, De i injuria 1 propria, abſque hoc that the 


defendant had virtute of ſuch a warrant taken, as that by which the - 


defendant juſtified. Defendant demurs. | 


Per cur. — The juſtification is ſulkcient, and better by the admit- | 


tance of the replication, and then if the iflue had been joined De 
_— ſua propria n without ſuch traverſe. 2 E. 2 


MEET | a 


n treſpaſs and impriſonment, the defendant juſtifies by a capias, : 


and that the plaintiff did afterwards eſcape ; and he, being bailiff, did 
follow him by virtue of the ſame Warrant taken out upon the capias. 


Plaintiff replies, he eſcaped we he licenſe of the ſheriff, and tra- 
ven the latter taking by virtue wt the warrant. 


1 


Bip cur.—The werte i is idle, cauſe the plaintiff had utter 


confeſſed and avoided; and if he eſcaped by the ſheriff's licence, 
that ought to be the TRY put It 122 and not the traverſe, Brownl. 


197 


Upon a juſtification by a ſheriff” s warrant, held the bar was ill, 
for that it fas not ſhewn out of what court the capias iſſued; and 
for that the plaintiff had judgment. 2 Lute. 1460, Se. 


"Is treſpaſs againſt two for aſſault * 1 and menaces, c. 
and breaking open the dwelling-houſe, c. one of the defendants 


juſtifies by virtue of a writ De homine replegiando W. L. and a warrant 4 


delivered to the other from the ſheriff for that purpoſe, in * aid 
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he entered, the door being open, and the plaintiff aſſaulted him; 
> whereupon malliter manus impaſuit, &c. the other defendant imparls, 


4 a Then 0 the plaintiff Pr ays oyer of the ſheriff 8 warrants which ap- 
pears to be directed to all his bailiffs, and then replies, De injuria ſun 


the other defendant ; and the defendant rejoins, that he entered, &:, 
by command of the other, and then tenders iſſue thereon. And 
the plaintiff demurs ſpecially. 2 Lutw. 1428, 1432. | 


Judgment was given for the plaintiff; and it ſeems chiefly for 
the defect of not averring, that V. L. that was to be replevied, was 
in the plaintiff's houſe at the time of the entry made, &c. and the 
reporter ſets forth ſeveral caſes to that purpoſe. 


And as to an exception, that the writ De homlne replegiando was 
conditional, as Ni captus fuit per ſpeciale mandatum domini regis, c. 
The defendant, he ſays, ought alſo to have averred, that V. L. was 

-ndt taken by any ſpecial mandate, c. 


And the reporter further adds, that being in ſome doubt as to this 
matter, he made what ſearch he could, but found not in any book any 
juſtification by virtue De homine replegiands, or any authority con- 
cerning it. 17 | 


Upon a juſtification by an attachment of goods, and demurrer, 

© fee Lutw. 1456, Sc. that if a treſpaſs be alledged the 1oth of No- 

E vember, and the juſtification is the 11th, gue 2? eadem tranſgreſſio, 
that the plea is good without any traverſe. ö 


5 That although the plea was ſufficient in matter of ſubſtance, yet 
the addition of the traverſe, that they are guilty aliter vel alio mods, 


| (although mere ſurpluſage) being ſpecially ſhewn for cauſes of de- 


murrer, had made it ill. Mo. 864. Saund. 312. 


- 


That an attachment of ſuch a number of goods is not juſtifiable ; 
and ſaid, that one fingle thing alone might be attached; and by the 
© Chief juſtice, that there ought to be a reaſonable diſtreſs to make the 
defendant appear. . | a . 


1 That it did net appear that the ſheriffs, before whom the courts 
were held, had any authority to hold them; and for theſe reaſons, 
judgment was for the plaintiff. cs : 


See the judges opinions, 2 Vent. 92. upon a ſpecial demurrer, that 
the traverſe ought to have been omitted out of the defendant's plea, 
who juſtihed in treſpaſs, (for impounding plaintiffs: cattle, 9 


5 


propria, and traverſes, that the firſt defendant entered by command of 


uouſque ' 


ads „ > a, 


% Wh. 


W ain on 0. 


* pd 1 
* 


Duty of Uiver Sheriff. 7 403 


fem Air of 101.) by virtue of a fleri fac for 100. debt, and 40 5. 
for coſts, &c. upon the ſheriff's warrant, whereby he took the plain- 
tiff 's cattle in execution, and cauſed them to be appraiſed, and kept 
them in cuſtody until the plaintiff paid the execution money; and 


traverſes that he 1 is guilty before or after. 


By the Chief Juſtice and R. the juſtifeation fl ſhould b bel till 
he paid the money to the uſe of the plaintiff, and not to the uſe of 
the ſberiff; and no authority in law to deliver goods back upon pay- 
ment of part of the money; it ſeems the goods ought to have been 


fold. Cro. Fac. 15 ee 8 quer. 


= 


Fees charged by the Sheriff and bis Officers for ex:cuting Proceſs. 


5 A T common law no officer, whoſe office related to the adminiſtra- ' 


tion of juſtice, could take any reward for doing his duty, but 
what he was to receive {rom the King. 2 Bac. Abr. WH a+ 


Abr. 508, o Mod. 1 39: 


3 Edw. c. 26. whereby © No ſheriff ſhall take any reward to do his 
office, but ſhall be paid iF Nee which he takes of the King; and that - 
he who ſo doth ſhall yield thrice a5 much, and ſhall be puniſhed at 


the King's pleaſure,” 


And fo much hath this law been dbeugbt to conduce to the honour 
of the King and welfare of the ſubject, that all preſcriptions what - 
ſoever, Which have been ee to it, have been holden void. 22 


Bac. Abr. 463. | 


The common law oiving no fees to \ Deridth, made them backwards in 
executing writs, by reaſon of the great danger both in taking deſperate 
men, by reaſon of reſiſtance ; and alſo in detaining them, for fear of 


eſcapes ; ſo that they would have great rewards, or otherwiſe would 


do nothing : whereupon the parliament thought ht to ſtint their fees, 
as in 9 Eliz. c. 4 per Dodderidge J. Latch. 18. Cro. Eliz. 654. pl. 15. 


A promoter of the King brought an action upon the above ſtatute 
of Elix. againſt J. B. under- ſheriff, for taking twenty-pence over his 
fee, contra formam ſlatuti, of a priſoner i in his ward, Sc. The defen- 
dant ſaid, that he did not take it contra formam fatuti, &c. and pave 
in evidence, that he and all .under-ſheriffs there, time out of mind, 
have uſed to take- of. every priſoner for . of felony and acquitted, 


which were in their ward, twenty-pence for a bar-fee, Sc. And 


the plaintiff demurred upon the evidence, &c, any by the opinion 
3 F 5 " IE 
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of all the juſtices, this is out of the caſe of the ſtatute, for the intent % 
of the ſtatute is, where he ſo takes of them that be in ward, to eaſe WW tiff. 

them; but here, when he is acquitted, he is no priſoner: for if he 

© eſcapes, the ſheriff ſhall not be charged of the eſcape, and this fee ] 
was aſſigned by the court for a bar-fee, by their diſcretion, in con- Ml ſhe! 

_ faderation of the great charge which the ſheriff has in keeping, bringing, cip- 
nud carrying back the priſoners, and in keeping a number of ſervants 1 Roc 
carry the, and in attendance for fear of eſcapes. And fo the clear opj- ¶ vit 
nion of the juſtices was, that the twenty-pence for a bar-fee is out 


: of the caſe of this ſtatute. Bro. Abr. tit. Fees, pl, 6, 21 H. 7. 16, I 


If a ſheriff takes of a priſoner his clothes, or money out of his purſe in ¶ jud 
| ſpite of his teeth, it is out of the caſe of this ſtatute, becauſe treſpaſs lia. wh: 


ro. ibid. and tit, Preſcription, pl. 36. 21 Hf. 7.15.S.C. wh 


é Tt ſhall not be lawful for any ſheriff, under-ſheriff, bailiff of li- but 

berties, their officers, ſervants or deputies, by colour of their offices, ta be 

take for the ſerving of any extent or execution, upon the body, lands cn: 

or goods, of any perſons, more than in this act is appointed, viz, IM jud 

twelve-pence for every twenty ſhillings where the ſum exceedeth not 26. 
10800 J. and ſix-pence for every twenty ſhillings above 100 J. that he 

| all levy and deliver in execution, or take the body in execution for; 

upon pain that every ſheriff, &c. which ſhall do the contrary, ſhall ter 

forfeit to the party aggrieved his treble damage, and ſhall forfeit 407, I tio 

the one moiety thereof to the Queen, and the other moiety to the is 

party that will ſue for the ſame.” Stat. 29 Eliz. c. 4. ſe, 1. pe! 


' This ftatute doth only extend to their executing of writs of exe- Gr 
eution in counties, and not in cities; and there they are allowed 
twelve-pence in the pound for the firſt hundred pounds, and ſix- pence 

in every hundred afterwards. But then they ought to pay their ewn pe 
bailiffs out of their poundage money for their pains. But of late, the 
ſheriffs of cities do demand the ſame as ſheriffs of counties have, and 


J have heard they have recovered it. Lil. Abr. 598. . co 
This aQ not to extend to any fees to be taken for any execution ſi 
within any city or town corporate,” 29 El. c. 4. fef?. 2. w! 


It was reſolved that this proviſo extends to a city corporate, when 

judgment is there given within their franchiſe, and execution upon that in 
and not when judgment and execution iſſues out of ſuperior courts. Cro, 

Car. 287, Latch 17, 52. Poph. 173. 5 


In the firſt caſe, the officer is not at that great care and peril; ¶ fo 
but as to the ſheriff of a county, his travel and labour is all one, be WW ju 
it in the body of a county, or in a franchiſe : but if that torun be« il ſe 
county of itſelf, there the ſheriffs ſhall have their fees according MW ty 
N * r | 8 | 
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. this ſtatute. And now judgment. was given for the plain- 


Becauſe he is at leſs trouble, the juriſdiction is narrow, and the 
ſheriff not ſo much in danger of an eſcape ; but where in the prin- 
cipal caſe the juriſdiction being the palace court of the biſhop of 
Rocheſter, and as large as the dioceſe, and ſo was inſiſted not to be 
within the like reaſon. But non allotatur. 5 Mod. y. 


In an information on this ſtatute againſt the ſheriffs of Glouce/ter, 
for taking above twelve-pence in the pound for executing proceſs on 4 
udement in C. P. the defendants pleaded the proviſo in the ſtatute, 
wherein all cities and corporations, and their officers are excepied, upon. 
which it was demurred ; for Oꝛben ſerjeant moved, that this proviſa 
extended only for ſerving executions upon judgments in their courts, 
but not upon executions of judgments in other courts ; and ſo it may 
be collected by the preamble and body of the act. But all the other 
contra, for it ſhall be expounded as well for ſerving executions upon 
judgments in other courts, as in their own courts. Cro. El. 263, 
| . 

And whereas it was objected, that the county of the city of Glouceſ- 
ter extends four or five miles further than the city, and that this execu- 
tion was not in the city, but within the county of the city, and fo 
is not within the proviſo ; the court ſaid, that if it had been ſo pleaded, 
peradventure it ſhould be otherwiſe ; but as it is pleaded, it appears 
not to the court : and thereupon it was adjudged for the defendants. 


Cro. Elix. 264. Latch. 19, 52. S. P. per 37. S. C. Palm. 399. _ 
The ſheriff, by the equity of fat. 23 H. 6. c. 10. ſhall take four- 


pence for every warrant. Winch. 21. 


There was much doubt upon the words of the ſtatute, and the 
coyrt divided upon the point, whether the ſheriff ſhould not have 
twelve-pence in the pound for every pound to 100 J. and after that 
lix-pence.? or whether he ſhouſd have but fix-pence for every pound 
when the execution is more than 1001. Ny 75, 76. | | 


By.3 Juſt. againſt Crew Ch, J. the ſheriff ſhall have one ſhillin 
in the pound for the firſt 100 J. and ſix-pence for what is over 100 l. 


Poph. 173. S. C. 176. cites a caſe where two juſtices contra, one 
held, that yyhere the ſum exceeds 100 J. he ſhould have but fix-pence 
for levying of every twenty ſhillings of the firſt x00/. but that 
Judgment was given upon other points, (but adds) that all the court 
ſeemed to be of opinion, that he ſhall have twelve-pence for every 
twenty ſhillings of the firſt 100 1. and fix-pence for every twenty 

5 = D FE ſhillings 


ſeven 2 ww attorney's fees, was convicted of extortion. Kj, 


after conviction on indictment of battery in K. B.) levied upon a 


8 bun. Skin. 12. pl. 13. 2 Jo. 185. e 


N - uh hall take any fee on pretence of ſuch levying, Sc. except four- 


ſuch debt, &c. ſhall account for the ſame to the ſheriff; and may 
Where an acquittance from n weriff without fee; from which 
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millings of the feſidue. Held accordingly upöd the firſt argument deb 
on a demurrer. Sed quære quia adjurnatur, Cro. Eliz. 335. = 
By Hobart and Winch ]. the ſheriff ſhall have ſix-pence only, if the E 
ſum exceeds 100 /. Winch. 51. Latch. 52. Accordingly aGjudg: * 
and affirmed 1 in error. Cro. Car. 286. . 
The author of the Complent Sheriff, 9. 479. makes the followin 5 
vere, viz. When one ſheriff ſhall make the extent, and the other * 
fic the liberate, who ſhall have the fees given by the ſtatute ? ® | 
for | 


In anſwer to Which: queere, I ſhall ſet forth an a& of parliament, 


to which the above and has often referred his reader in the ſaid uſti 
Compleat Sheriff. hgh 1 
„ When any ſheriff ſhall, by el out of the Mower, extend | an 
any goods, &c, into the hands of his Maj jeſty, Sc. for any debts due Nabe. 


to the crown, and ſhall die or be ſuperſeded before a venditioni exponas 
be awarded for ſale, or before he has made actual ſale thereof, and a 
writ ſhall afterwards be awarded to a ſubſequent ſheriff, who- ſhall 
Make ſale of ſuch goods, &c. the barons of the Exchequer, if fitting, 
or if not ſitting, they or any of them, of the degree of the coif, ſhall Io t 
ſettle the fees or poundage for ſuch ſeizure and ſale, between ſuch | 
preceding and ſubſequent ſheriff, with regard to the trouble each e 
Theriff had in the execution of ſuch proceſs,” Stat. 3 Geo. c. 15. 


Fell. 9. 


Note; The fees ſhall be paid by him that ſets b him to work, and 
not by the priſoner; of whom the bailiff on arreſt having taken 


Rep. 623. pl. 
Poundage was allowed the ſheriff out of 100 J. (Gre impoſed 


"i= ac', and it was allowed out of the money in the hands of WW: 5 
clerk of the crown, paid by the ſheriff; though there was no pre- WW. b 
— in K. B. for it. But the barons aways make ſuch allownce 24 


in the Exchequer, after the monies paid in there by the clerk of the 


% No ſheriff, under-ſherif, bailiff, or other perſon employed i in 
Jevying any debts, &c. due to the crown by proceſs of the Exchequer, 


nce for an acquittance, which ſueh officer is to give to the perſon 
on whom ſuch debt, &c. is levied ; and the bailiff, &c, receiving 


+ | 835 debts 


_. Duty of Ander Sheriff. 407 
i 0 — 0 


gebts the ſheriffs ſhall diſcharge the debtors by totting and anſwer- 
ne the ſame on their accounts in the Exchequer ; and if any ſheriff. 
Ge. ſhall nihil or not duly. anſwer ta the crown any debt fo levied, 
he ſhall forfeit treble damages to the party aggrieved, and double the 
the um, which ſhall be decreed to the party aggrieved by the court of 
<0 Exchequer, on complaint and proof of ſuch abuſe before the barons, 
in ſuch ſummary way as to them ſhall ſeem meet. And if any ſhe-" 
c, &c ſhall demand any money from any perſon from whom an 
ing lebt is payable to the crown by proceſs out of the Exchequer, on pre- 23 
ber ence of executing the proceſs, or in reſpect of fees due for collecting 
the ſame; or if any one of the officers aforeſaid ſhall demand any ſum 
for forbearing to levy any ſuch debts written out to them by the ſaid” _ 
"it, N proceſs, every ſuch offender ſhall be adjudged guilty of extortion, in- 
aid juſtice and oppreſſion ; and being thereof convicted ſhall forfeit tre- 
ble damages and coſts to the party aggrieved, and double the ſum 
extorted; to be decreed by the barons, on complaint and proof in a | 
end ſummary way; provided ſuch conviction be within two years after” — 
que Mite offence. Stat. 3 Geo. c. 15. ſect. 13. 
nas * | 85 | PLC 
dal « Nothing in this act ſhall deprive any ſheriff of ſuch poundage 
all Nor reward as may be given them by warrant from the Treaſury, Chan- 
1g, Neellor of the Exchequer, or the Barons, for any extraordinary ſervice 
3 o the crown. bid. ſect. 14. Toy RE Es + 
ach « All ſheriffs who. ſhall levy any debts, &c. except, poſt fines due 
15, No his Majeſty by proceſs upon the ſummons of tht pipe or green wax, 
by levari facias out of the Exchequer, ſhall have an allowance on their 
accounts of twelve-pence out of every twenty ſhillings, for any ſum 
ot exceeding one hundred pounds, and ſix-pence for every twenty 
billings above the firſt hundred pounds, and for all debts, &c. except 
poſt fines due to his Majeſty by proceſs and fier: facias, and extent, 
luing out of the Exchequer, one ſhilling and ſix- pence out of every 4 
twenty ſhillings, for any ſum not exceeding one hundred pounds, t 
ind twelve-pence for every twenty ſhillings over and above the firſt, re 
lundred pounds; provided ſuch ſheriff thall anſwer the ſame on Er 
lis account, by the general ſealing day of ſuch term im which he id 
ught to be diſmiſſed the court, or in ſuch time to which he ſhall © sd 
ave a day granted to finiſh his accounts, by the Chief Baron, or he 
ne of the Barons of the Coif, and not otherwiſe.” Stat. 3 Ges. of 
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in 8 TR nd, | 5 | 21. 
. Burrel was outlawed at the ſuit of Luſcomb in a plea of debt in the - n 


ammon Pleas, from whence a ſpecial capias utlegatum iſſued, and ſe- W® 


on tral lands of the defendant in the county of Devon were ſei wid 
5 The outlawry being tranſcribed into the Exchequer, a levari iffued ag N 
ich e the ſheriff, by virtue of which he levied the rents and profits to ü in 


e value of 60 J. +1 nty 
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was ſerved upon the ſheriff, and which 


The defendant obtained an ard Hos hu weeks time to lead. and 
to have reſtitution of the money upon giving ſecurity, which order 
was willing to n 


with, deducting his poundage, according to the above ſtatute. 


| Now upon a motion for an attachment coin the ſherif for not 
obeying the order,- the queſtion was, whether he ſhould not retain 
his poundage, or ſhould be left to have it ee in his accounts 


| with the crown ? 


And the court ſeemed clearly of opinion. | he ſhould detain his 


poundage, and pay the reſidue only to the defendant, but would not 


abſolutely determine it in this method. Bunb. Rep. 305. pl. 388. 
By Shan Ch. J. There are no fees due to the ſheriff for executing 


an habere ow poſſeſſionem ; and ſo let it be declared, although they 
have urn I 


y taken fees for executing ſuch writs. Lil. Abr. 808. 


i F 


It was reſolved, that the fat. 29 Eliz. c. 4. Kos not extend to real 


executions, but only to executions in perſonal actions ; therefore it 


does not extend to an habere facias ſeiſinam, or pe Nonem. Salk. 331. 


The ſheriffs took 200 J. to execute hab' fac poſſe/ſionem. Het, 52, 
Lit. Rep. 65. 2 Brownl. 283. 


Per cur. —It is great oppreſſion to the ſubjects, that the ſheriffs (to 

.| whom the ſtatute had given ſo much in the pound, in caſe of execu- 
tion againſt a perſonal eſtate) ſhould take ſuch fees in caſe of a rei 

cee ſſtate; and it was ſaid, it was not to be found that they have any legal 

ee upon this execution: but the uſual fee, which they to 
take, is 25. 4d. 2 Sid. 155. . 


 Nete; A ſheriff was ordered to attend the court for demanding 


| | an exceſſive fee for the execution of an hab” fac poſfſeſſ”, the court * 
| ing there was none due. Ventr. 351. 


It ſhall not be lawful for any ſheriffs, or their bailiffs, or for the 


bailiffs of any liberty, by colour of their office, or by reaſon of their 


| executing any writ of habere facias poſſeſſionem, or ſeiſmam, to receive 


any greater fee than twelve-pence for every twenty ſhillings of the 


| , yearly value of any lands, Cc. whereof poſſeſſion or ſeiſin ſhall be 


1 
4 


1 


* 


I 41 recognixances, & c. for the acts is to he underſtood of caſes 


given, where the whole exceeds not the yearly value of 100 l. and 64, 
for every twenty ſhillings per ann. above the yearly value of 100 
Stat. ny r. 15. fe. 16. 8 Geo. c. 25. ſect. 5. 


Stat. 29. E. c. 4. des not extend to executions upon flatutes- mer- 
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abere the judgnizr Redditur i in invitum, und not tiby the lunar e con- 1 


* of the party. Salk, r ky | Bae 


In. an action inst a ſheriff for his REY it was objected, that tun 
was a ca. fa, the which was not a ſatisfaction, and the ſtatute does 
not give any fee to the ſheriff, but e fete him to take a fee not 


exceeding ſuch a rate. 


Per e uſage has 1 been ſince 1 of 28 Eu. 9 
to take a fee upon a ca. ſa. and ſuch a fee is allowed to the ſheriff for 


his trouble which he had in the execution; and therefore, if there be 


a ſecond execution, he ought to have a tee fo that alſo for his 


well. as for the firſt. Skin. 363. | 


n 


Vp pen a capias ad ſatisfac', the ſheriff-ſhall have his fees or the 


ol. debt. Salk, 4332: 


the ſheri 


Powell * Juſtice mid, it ** the” opinion of Holt Ch. J. 


* 


ſhould have fees for executing an elegit ; but he faid he 


doubted of that, becauſe it would be unreaſonable when. the whole 


debt is 300 J. and perhaps the land extended but 20 J. per ann, that 


the ſheriff ſhould have fees for 175 


Treby C. J. ſaid, that he ſhould have feed acebating to 
levied, and not according to the debt recovered, as upon a 


the ſum 
feri Fa- 


figs. To which Powel I. anſwered, that that could not be, becauſe the 
party might detain the land till he was ſatisfied the entire debt; and 
the plaintiff is, by having made his eleQion, barred of all other exe- 


cutions, Salt. 332. 


« Poundage in no caſe mall be taken on executing any writ of 


capias ad ſatisfaciendum, or on charging any perſon in execution þ 


virtue of ſuch writ, for any greater ſum than the real debt 


amounts 


to; which ſum the plaintiff i is to mark on the back of the writ before 
it be delivered to the ſheriff; and if any ſheriff, Qc. ſhall take greater 
fees, fuch' offender ſhall be adj udged 2 of extortion, injuſtice and 


oppreſſion ; and, being convicted, ſhall forfeit to the party aggrieved 


treble damages, and double the tam extorted ; to be decreed by the 
court out of which ſuch writ iſſued, on complaint and proof of 


ſuch extortion before the court, in ſuch ſummary way as 


to them 


ſhall. ſeem meet. And every perſon ſo offending ſhall forfeit 2004, 
one mojety to the King, and the other to ſuch as ſhall ſue in any 
court at He op 2 ; provided ſuch ſuit be commenced within, two 


e n the offence.” ofa. 3 woo. FA 15. ect. 17. 


It was held by the court, chat the ſtatute do to al Jadgs | 
nents in N Aminſeer, and that, wa the ſheriff executes them in 
a county 
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a county or a franchiſe, he ſhall have his fees within this ſtatute, 


2 ! 


"le; 


ne. one ſhilling in the pound for the firſt one hundred pounds, and 


* 
. I» 


fix-pence a- pound for every other one hundred pounds. And ſo it 
is of the bailiff of a liberty, when he executes any execution on 2 


© judgment given in the courts at J/e/ftminfier within his liberty; but 
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if the bailiff or other officer executes proceſs on a judgment given 


in a court of a cor poration or liberty, he is not entitled to fees within 
this ſtatute. Salt. 331. | | PE 


| Upon a hat” corp?, the officer ought to bring the priſoner to the 


. * court, and his refuſal to bring him, unleſs paid his fees aforehand, 
is a contempt ; for the King's writ muſt be obeyed, and the court 


will tax the charges, and compel payment, if the officer and priſoner 
cannot agree, or payment is not made according to the agreement. 2 
Je. 178, March 89. Kel. Rep. 280, But ſee Keb. Rep. 566. 


contra. 


On a motion againſt Bambridge, the warden of the Fleet, it was 


held that if an habeas corpus is brought, he muſt obey it, though the 


party refuſes to pay his fees, for he has a remedy for them, 2 Stra. 
$14. Leb. Rep. 27 2. pl. 57. „„ 


The ſheriff had the defendant in execution on a capias ad fatisfa- 
ciendum, and the plaintiff delivered him an habeas corpus, in order to 


remove him into the King's Bench priſon ; the ſheriff upon this in- 
ſiſted to be paid his poundage on the execution, before he parted 


with the body of the defendant ; And that there is nothing in the ſta- 


tutes 29 Eliz. c. 4. or 3 Geo. c. 15. ſect. 17. againſt it; and offered, on 


payment of his poundage, to bring up the body. But the court ſaid, 


they could not be making bargains with people to obey their proceſs, 
which they would enforce an obedience to, and leave the ſheriff to 
his action of debt for the fees, which was his legal remedy. It went 
off at laſt, upon the ſheriff's ſubmitting to carry him to a Judge's 
chambers. 5 4 : 


|  Fofter, Juſtice, ſaid, If he was brought to him he would not turn | 


him over till the poundage was paid. 2 Stra. 1262, 


An under-ſheriff refuſed to execute 2 ad ſatisſaciendum till he 
kad his fees; and upon motion againſt him, the court ſaid, that 
the plaintiff might bring an action againſt him for not doing his 
duty, or might pay him his fees, and then indict him for extortion. Salk, 


It was moved that an under-ſheriff might attend for refuſing | 
to execute a fieri faciaj, till his fee was paid. But the _—_ 
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Duty of Under Sherfif:” 


would. not grant the rule, but ſaid it was extortion, for which he 4 
might be indicted. Salk. 331. pl. * 0 Drs 


JY 


5 


. 53 | | 
In treſpaſs and falſe impriſonment, the defendant juſtified under an. 
arreſt, by virtue of a warrant, &c. and that he detained the plaintiff, - 
until he paid him one ſhilling and four-pence for fees. And judg- 
ment this term was given for the plaintiff, becauſe the defendant © 3 


could not detain for his fees. Lord. Raym. 4. 


A man was arraigned of two felonies, and paid but for one e. 
liverance only. Quod nota, Bro. Abr. tit. Fees, pl. 8. cites 26 if 
If, upon a ſtatute, one ſheriff” takes the body, and another the goods, per- 
cur. — Both ſhall have their fees. And whereſoever the ſheriff hath © :: 
double trouble, he ſhall have double fees. Comb, 229, e 


He who renders himſelf, and has ſuper/edeas before he is arreſted ß 
capias in debt, ſhall make an attorney in bank at the day, and this 
though a cepi corpus be returned, and ſhall pay no fees upon the ſpecia! 
matter returned, though he does not ſhe the ſuper ſedeas to the fheriff ilk 
after the taking, if he renders himſelf to him before the taking. Bro. 

Abr. tit. Fees, pl. 4. cites 21 H. 6. 20. | 4 rot 
If an erroneous writ be delivered to the ſheriff, and he executes it, 
he ſhall have fecs, though the writ be erroneous. Salk. 332. *2 

A writ of falſe judgment was delivered to the under-ſheriff, but 
no money was tendered or paid for the return ; for want whereof the * 
ſheriff took no notice of it, and executed a writ De executione judicii. 
Upon hearing council on both fides, the ſheriff's proceeding wass 
held to be regular. Per cur.—The defendant, if he thinks fit, may © 
ſtill proceed upon his writ of falſe judgment. Barnes 1 33. „ 
1 . | | 1 oo S } | | 2 f . Ain 

No ſheriff, bailiff, or other officer, ſhall take any greater ſum 
for one or more night's lodging, or for a day's diet, or other expences 
of any perſon under arreſt in any proceſs, other than ſhall” be allowed 


dy ſome order already made, or which ſhall be made, by the juſtices” 


of the peace at ſome general or quarter ſeſſions for the county, & 

place where ſuch amel ſhall be, who aue with all convenient expes* 

dition to make ſome ſtanding orders for aſcertaining ſuch charges 

within their reſpective counties and juriſdictions, if the ſame hath 

not already been there made; and if any ſuch order hath been made, 

ſuch juſtices, at their general quarter ſeſſions, are to alter the ſame 

from time to time as they ſee occaſion, and are to cauſe a copy f 

every ſuch order, and of Wen thereof ſigned by the clex 
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for the priſoners within the ſaid city; and the faid Lord Chief 


tices of peace of the counties of Midaliſex and Surry reſpectively, for 
the priſons in the ſaid counties reſpectively, are required, with all 
convenient ſpeed, to meet from time to time at ſuch place as they 


| 5 think fit, and to ſettle a table of fees to be taken by any gaoler in 


| London, or in Middleſex and Surry, where the ſame hath not been 


© are to meet and vary the ſame from time to time as they ſee occaſion ; 


the peace, with all convenient ſpeed, to ſettle a table of the fees to 

be. wen. by any gaoler within their reſpective juriſdictions, where 

the fame hath not been already ſettled ; and where the ſame hath 
been ſettled, to alter the ſame from time to time, as there ſhall be 
occaſion. And the tables of ſuch fees ſo made or altered for the 
ſeveral priſons within the city of London, and counties of Middleſex 
and Surry, ſhall be ſigned by the ſaid Lords Chief Juſtices, and Lord 
Chief Baron, or two of them, and the mayor and two aldermen of 
Teds, or by three aldermen without the mayor, and by three juſti- 
ces of the peace of the counties of Middleſex and Surry reſpectively: 


all afterwards be confirmed, or nioderated, within England, by the 
juſtiees of aſſize; and if within Wale, or the county palatine of 


aſſiae, or juſtices of great ſeſſions, who confirm or moderate the ſame, 


and.thre: 
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coſts, 
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of the peace, to be put and kept in ſome conſpicuous place in tbe 
ſeſſions-houſe, or ſome other proper place, of every ſuch county, 
e. as ſuch juſtices ſhall order, fo as the ſame may be there ſeen 
and examined as occaſion may require.” Stat. 32 Geo. 2. c. 28, 


The Lord Chief Juſtice of the King's Bench, The Lord 
E Chief Juſtice of the Common Pleas, and the Lord Chief Baron 
of the Exchequer, or any two of them, with the mayor and two 

aldermen, or with three aldermen of Lon lon without the mayor, 


3 Juſtices and Lord Chief Baron, or any two of them, with three jul. 


already eſtabliſhed ; and where the ſame hath been eſtabliſhed, they 


E aud the juſtices of the peace of every other county and place, for the 
priſons in each county, Fc. are at any general or quarter ſeſſions of, 


and the table of ſuch ſees made or altered for the reſt of the priſons, 
= ſhall] e honed: by three or more juſtices of the peace, Who make or 
alter the ſame at any general or quarter ſeſſions of the peace; and 


Cheſter, by the juſtices of great ſeſſions reſpectively, at the next 
affiges, or, great ſeſſions, in the reſpective counties within their ſe- 
veral circuits next after the making or altering ſuch; table of fees; 
and the ſame ſhall be afterwards ſigned hy the reſpective judges of 


or more juſtices af peace of ſuch county, Ec. for the priſons 
ir reſpeCtive. circuits, counties, or juriſdiftion.”. Jbid,. 


| A f "x Os | 9 : ; | Eo 5 I _ 8 CG ? 7 4 
= No keeper. of any priſon, or other. perſon thereunto belonging, 
call gake directly or indirectly, of any priſoner for debt, damages, 
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Aatute, as to fees, Is, not AE: by 29 Eli. c. 4: 1 | 
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coſts, or contempt, any greater * for his contpliagterds chat. - 
rent, Or diſcharge, than ſhall be allowed in the table or fees inrolled 

and regiſtered as aforeſaid ; and every 7 ſheriff and other officer. Who 

hall offend againſt this act, ſhall Br every ſuch offence (over. and 
above ſuch penalties as he ſhall be liable unto by the laws now in 
force) forfeit to the party aggrieved 50 J. to be recovered, with e- 1 
ble coſts, by action of debt, &c. in any court of record at V 
ninſter, wherein no eforgn, 2 ſhall ” allowed.” bid. ſeat. IAG 364" 


The warden of the Flet, and ib warden 4 the palace of Weſt. f 
1 may take bond for diet 1 due fees of the e * 4 
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The ſheriff may takg a ſingle bill for his fees, and. that. is che or- 
dinary courſe, but not with a penalty. To this purpoſe there is a, 
notable caſe, Winch 20, 51. FI) 176. 75. 44. "54 Pl. I. 
20, 5 1. 10 Mod. 85, 86. | 


The condition of a bog to the heriff 3 is 6 pay WY” that i is, . 
money which is given to him for his fees, which are Ong: by the 1 
ſtatute of 29 Eliz. Defendant pleads the ſtatute of 23, H. 6, C 10. 
The caſe was, a ſtatute of 200 J. was acknowledged to 5. defendant. 
by . S. and this was extended by: the plaintiff, being under-ſheriff,, 
and it was agreed between C. Z. brother to the plaintiff, and the 
under-ſheriff,, before the liberate executed, that the defendant ſhould 
enter into the ſaid bond to the uſe of the plaintiff, T hree ir 
were reſolved by the court. 5 % el 

1. This bond is not within ſtatute 23 H. 6. for the ee, 
not within, the ward of the ſheriff; and ſo was Beaufage's caſe. 


2. Sheriff may not take his fadary appointed by the ſtatute till 4 
compleat execution, i. e. till the liberate ; for the words of the co 
ae in the negative, and do not eſtabliſh the fees, but only tolera 
them. And by Hobart, if the coniſce ſue an extent, and then efale”. 
to ſue the. /iberate, to the, intent to defraud the ſheriff of his fees, the 
ſheriff ſhall have his remedy by * on the caſe, 

3. This obligation i is void by the common law, and extortion. 3 
Plnod. 65. 


The Meriff; may take 2 bond with a great epenulty for is Ones 
ance of the party, but not for his fees, by the 23 H. G. c. 10. for 


7 % 
Oo. 
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2 


By Halt Chief Juſtice, an action will lie for a ſheriff's fee; bor 
the laws permitting him to take ity makes it a duty. Skin, 363. 
comb. 220. | 
4. ; TEE | Action 
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Action of debt lies for a ſheriff upon the tute of 29 Elz. e. 5 
tor execution fees, although the ſtatute doth not ſay he ſhall haue 
the fees, nor any action for them; but only ſaith, he ſhall not rake, for 
any execution made, any conſideration or recompence, beſides what 
is therein mentioned, which it ſhall be lawful for him to take, viz 
124. for 205. where the ſum doth not. exceed 100 1. Rol. Abr. 598. 


r Shag . 


The ſheriff ſhall have FO on the AR but not debt, upon 
/it, to pay his fees due by the law of the realm, for executing 
execution. Moor 699. But he ſhall have debt for his fees not 


5 | prohibited by the ſtatute of 20 Elis. Moor 667, 853. 


n- action of debt was btougbt by the ſheriff of Cambridgeftine 
upon the 29 Eliz. c. 4. for his fees for executing an elegit ; and upon 
nil debet pleaded, there was a verdict for the plaintiff. 


Mr. Page and Mr. ſerjeant Chefhyre took ſeveral exceptions in arreſt 
of judgment. Firſt, that no fees were due for executing an elegit 
Within the ſtatute, and conſequently that the action lay not; for the 
land extended may be of little value, and therefore it is unreaſonable 
that the ſheriff ſhould have poundage of the whole debt. And where 
the land lies in ſeveral counties, a man may pay more in fees than 
his debt. And the caſe of Bridge and Cages 2 Cre. 103. was cited. 


[77 offumpſie, i in conſideration that the plaintiff would execute a 
writ of elegit for a friend of the defendant's, to pay, Cc. and held, 


that no action would lie, though the money promiſed to be paid 


Was no, more than his fee come to. In anſwer to this exception, 


ſerjeant Parker cited the caſe of Spring v. Eeds, which was intr. 


Hil. 28 & 29 Car. 2. C. B. Kot. 1410. where in the very ſame 
action judgment was given for the plaintiff, and that judgment af- 
firmed in the King's Bench, the record of wh ich afirmance 3 is Hil. 29 


& 30 Car. 2. B. R. Rot. 386. 


As to the objection, where che land mould happen to lie in ſeveral 


counties, there was nothing of that in the preſent caſe. The reaſon 
of the caſe in 2 Cro. he ſaid, was, becauſe in that time the judges 
held no action would lie upon the ſtatute; but that has been held 


_ otherwiſe ſince, 1 Cro. 286, 287. Fones 307. where actions are 


intel by ſheriffs for fees fol nee capias ad ann 


Holt Chief Juſtice ſaid, there was no reaſon why the ſheriff ſhould. 


+ Hot have fees, as well for executing an elegit, as an extent upon 2 


* ſtatute. . Upon the writ of elegit, the ſheriff returns, that he has 


taken an inquiſition, and extended the defendant's land, and deliver- 
_ed-it- to the plaintiff, And there is a kiberate i in the body « of the 5 
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of lit, otherwi le i in caſe of an extentu pon 2 ſtatute there muſt be a 5 
literate; and in the caſe of an elegit, upon the return of the deliver, 
the plaintiff may enter: and he can do no more in caſe of a ſtatute 7 
iter a liberate executed, for he muſt not enter by force. The return 
at I jiberari feci, is a full execution of the writ of elegit, and by that the 
*. plaintiff becomes tenant by elegit, and may maintain an ejectment; A 
8. ¶ and he may enter and aſſign his intereſt upon the land, and the affign= ' 3 
ment will be good. For the defendant's continuing in poſſeſſion ; 
iter the return of the writ, turns the plaintiff's eſtate to a rights ard 
on therefore he muſt enter b he can aſſign it over. "ys 
ng „ 
ot W Powe! Juſtice ſaid, that the like caſe with this was ; adjudged i in i the 
Common Pleas, while he ſat there; that all the objections, that are 
| here made to the action, were made there, and over-ruled ; that the 
e, Wcourt there reſolved, that the ſtatute of Elia. mentioning „ 
on that ſhould not be confined to extents upon ſtatutes only, but ſhould: 
be carried to extents upon elegits, eſpecially when they were both 
equally liable to the ſame exceptions. , 


44 As to the objection how it ſhould * when mak 3 to „ 
he go into ſeveral counties, they ſaid, they would give their reſolution irn 
le ¶ chat when it came in queſtion : and therefore he was of opinion, that' 
re the ſheriff ſhould have his fees for A a, an n. The othet 
an Wtwo Judges agreed. s | | 
Tse ſecond exception, and which, was the only one that ſtuck 
a MWwith the court, was, that the plaintiff had laid in his declaration, 9 
d, N chat the inquiſition was taken apud villam Cantabrigiæ prædictæ; A. = 
id chere was no Cambridge mentioned before. And this objedtion was 
"Y inforced two ways. 


ne Firſt, there was no venice where this fact, which was fo material, | 3 ; 
f= Wand the very ground and foundation of the action, was done. = 
29 3+ 


Secondly, that it did not appear that this inquiſition was taken 
within the county of Cambridge, as as it ought to do, to entitle the 
al plaintiff to his action: for, as Powell Juſtice ſaid, there are more 
2n Mitowns in England of that name beſides that where the univerſity i is, 
es Wand for aught appears, it might be one of them where this inquiſition 
1d vas taken, and conſequently out of the county; and ſo the execu- 
tion void, and conſequently the Plaintiff has no cauſe of 3y 


After conſideration as to the firſt 150 of the objection, it was re-. + 
ſolved by Holt Chief Juſtice, (to which the others agreed) that this L's | 
wit helped after verdict by the ſtatute 17 Car. 2. c. 8. as no venue, A 
the cauſe naving been tried by a,jury of the proper county. And | 
ie compared it to the caſe in Lev. ”_ upon an iſſue joined'i 00 an 

action 


| 2 * Ys 7 


8p 797 TROP whether F: A. any title ts Shrob-wwalk" in Wl 
jeſt of Hittlewood,/in the county of Northampton ® The action v 
in Lenden, and the wenre by was from Shrob-walk; aud 
. it was agreed, that a walk ina foreſt was but a liberty, i. 
and no place from which a venue could ariſe, yet this want of 
vine was aided by the 17 Car. 2. the iſſue having been tried by: 
Jury of the county, where the matter in iſſue aroſe. As to the ſe. 
-  , cond, it was anſwered by the counſel for the plaintiff, and reſolvel 
the caurt, that that was helped by the verdict, for the iſſue being 
upon nil debet, if the elegit had e eee, out, 'of Cambridgeſhire, ii 
Had been a void execution, and conſequently againſt the plaintiff, andi 
the jury muſt have found for the defendant quod nil debet ; and there. WM 
fore, a verdict being now found for the plaintiff, it muſt be intended. 
that Cambridge is the county of Cambridge; for it muſt be intended 
| that a record was given in evidence of an inquiſition taken within 
1 de county of Cambridge. L was ld nd for the plaintif. 2 
= L. Rom. 1212. Salk. 333. e 


W 


The giving money to a ſherif, to arreſt a man, is againſt law, 


**. 313. 


% was held 5 A | ſheriff cannot take money for fees upon en 
of warrants to his own bailiff, but muſt ſtay till the money is levied; 
but in eaſe of ſpecial bailiffs, of plaintiff's own naming, the ſhes 


-} riff 1 may take his Jees preſently. Cf. 79. As. 468. 75 voy. 


N . fee is due to the ſheriff for executing a cap utlegat*, either * | 
Warrant to execute it, or for the return of it, Lit. Rep _ 4 


Bruun. 283. 


If any bailiff, or other ſheriff? s officer, ſhall take any thing ofM 
any. perſon, to foare them from appearing at the aflizes, ſeſſions of il | 
the Peace, on the, like, it is extortion. Compl. Sher, 483. 


* 00 rule to ſhew cauſe why an chen ſhould: not go agginf 
* Clendog, for, extorting two. guineas from the defendant, before he 
- would allow him to be bailed, his counſel ſaid, that the defendant 
abſconded, and for that reaſon Clandan was forced to be made a ſpecial 
1 Heer in the writ, and the fee for that is 10s. of the money. Be- 
© Hides he was two days lying in watch for him, with a couple. of fol- 
Jowers ; he thought 14. 125. little enough for that. The cout 
- faid, the foe of 10s. is certainly due, and the reſt of the money is 
moderate enou ugh 5 but yet it ought not to have been demanded of 
© bf, defendant, o granted the attachment. Barnard K. B. 107. 


gs Fes! ſheriff, or any of his officers, ſhall take any money, or 'othe 


* 2 5 omitting any Aurel or a tachment to be Vs it is 
tor⸗ 
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extortion; and the ſheriff or lect 0 » offending, ut forfeit far 
every ſuch offence 10 J. tothe King and informer. | 23 E. 6. c. 10 


As to the puniſhment - ſheriffs for extortion, it is either by . . 
Annu. information, impriſonment, © or commitment. 


As to indieiments, what 1 is good or not. 
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 Indiftment of extortion againſt i bailiff of an * 3 | 

14 he took  extor frve money, and ſhews not for what matter or cauſe. 

er cur.— It is well enough, the officer being bailiff of an hundred, 
Se being after a verdict. 22 quere of this. Keb. 557. N. 


By 23 H. 6. c. 10. on extortion, treble damages are given to the 


party, and the juſtices of peace may aſſeſs them; but they ought 
firſt to enquire of the damages by the jury. Therefore in Bump fle 


caſe, Cro. Car. 488. pl. 
tious fees, on two ſeveral indictments. 


ad's 
* the ſheriff for extor - 
hey. awarded to the one 


indictment was 


treble damages ; that is, where he took of one 205. extorfive, they 


awarded to the party 3. and 4/. to the King, And on the other, 
where it was found he took 8s. 8 d. extorſtue, they awarded he ſhould 


pay to the party 26s. 8 d. 
the King. And it was adjudged error. Cauſa qua Ae. 


The indi ment muſt be contra 


So a quadruple value, and 20 6. ſine to 


_ — * 


* flatuti, if they will . 


upon the ſtatute of 23 H. 6. id. ibid. The court were doubtful, if 


this 


of 1 


Judgment was reverſed. n = 2 | 


The ſheriff's bailiffs were indie at the quarter ſeffions for extor-. x 4 
| tion. W. Jo. 379. | . 


"You was ſaid- by Holt Chief Tuſtice, at a trial at Guildball, that if 
man be indifted for taking extorſively 20 s. and there is but 


ſtatute extends to extortion, unleſs taken n, arreſt. And 


t the defendant is guilty. And (by him) the extorſive agree - 3 | ; | 


4. 


ment is not the offence, but the taking; for a pardon after the 
N and before the _— does not pardon the extortion, = 


n OO. - 


7 1 on cs ics of 2 ceifatus for extortion, or other a ö | 


penal * may have the third part of the ſine, ace towhe 
King s privy ſeal for that purpoſe. And he had 70 of 101. ſet on A. 
| bailiff for 37. taken for execution W his perſon. 1 357 


K 487. pl. 


Information 8 5 4 as mats < 
of the _— of Maiden for N on. the on at, 23 8. = 
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1 by ſpecial. verdi that ca is not any. dio Midi, 
but a gaol, and the defendant-was gaoler thee. des d udgmen 
N for the 5 2 * Abr. 11. 

=_— ap 2 | | 

= The herif? » was committed to * Ela, — * lege ſees, 
I 2 Brownl. 283. 


A ſerjeant of. London was conmitin 3 in execution for a 7 in ex- 
torting fees on an arreſt, and a third part was allotted to the proſe. 
Cutor; his wife oetitioned the court to e * n but they 
„ e 3 Keb. 328. _ d 9 
The ſheriff of Suffolk was e for taking a guinea, ” them 
being only 25. due to him, and he returned two guineas to the plain- 
5 | 268; Ti double of what he had taken, on the 3 45 4. 6. av, And ſo 
* alicharged. 3 Keb. 714. pt. 24S bo 
Bu In reptevin, the heriff an % have hw ile Fong ann. of 
| 7 N. and his anceſtors, for holding of his turn at D. 250 the eaſe of the 
and his tenants, for which ſum he diſtrained. And per cur. 
fle cannot preſcribe, for he is an officer removable yearly, and 
therefore the taking of the ſaid ſum is extortion. Bro. tit. Fees, &c. 
pl. 18. 42 E. 3. 4. Bro. Abr. tit. Corone, pl, 103. S. C. per 
Shard. Bro. Abr. fit. Office and Off. pl. 31. 8. C. 8 P. Bro, 
Abr. tit, Preſcription, pl. 9. 40 voy 3: Wage ſhould be 42 E, 
If a therif, Ge. ms for money diven te ſerve certain n proceſs, 
{> his i is not a good conſideration, as being againſt law ; for it is extor- 
Ttñon in the ſheriff to take it, and unlawful for the other to give it. 
Rol. Abr. 16. 19 Vin. Abr. 445. 5 3: . Cro. * 654. is 


not law. 8 


An eueifobeexaanion 5 his nk B. an N as 2 
the executor; in conſideration that the ſheriff will execute the ſaid 
egi preſently, and of ſix- pence paid him by the ſheriff, Ro to 

pay ane 3 89 the ſheriff executes the writ. . 0 


— 


| duty without reward; and this 60 J. is not any diſcharge of ſheriff's 
fees due by the ſtatute, being en e . yr 
Nr Nu Mor 16 57 0G 17 ks. 

N 13 10 1429 $85 Had; Abd 3 "IS - 823 

? ond though it was alledged, that this ſum reite i is no 
1 e that what the ſtatute of 29 Eliz. allows him to take for his fees, 
—_ yet chat helps not the caſe, for that ſtatute only excuſeth him for bis 
he ak * became, law: OMEN Permit * to take any 


* ns 


* 


This an i is 5 law, for the ſheriff ke to . his 
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ent thing fol the Sting writs.” e en the giving N of Apes is "RO 
| ſufficient — being joined with 2 chat is unlawful. | 
| Co. * 103. | 192 | | > GI * j 3 
es, | _—_ 
| I. is outlawed at the ſuit of B. for debt, a B. and in con- } 
BN fideration that C. an eſtranger will arreſt A. upon a cap. utlegat; that 
ex- he will pay him 40s. This is no good conſideration, although he 
ſe- WM ſhews in his declaration that he was after made a ſpecial bailiff to the 
hey W ſheriff, to arreſt him by a warrant directed to him. This is exter- 
| tion; and the ſheriff, by ſuch, means, may extort great ſums for f 
doing his office : and the bailiff is the officer of the ſheriff, and * 


ere ſervant. Kol. Abr. ib. Jones: . Latch. 54. 


ſo But if a amid be made to a 15 ſtranger to go t obs ſheriff, and” 
procure him to arreſt J. S. this is a good conſideration. 80 if one 

pray me to go with the eri to aſſi a him i in _— eee and 

of e me, c. it is good. | SS 6 6 Hed 


Is is the duty of the ſlieriff of Middleſex, by himſelf and- Apts 

nd to attend all his Majeſty's courts, judges, juſtices, and commiſſioners" RH 
within his county; and to execute all his writs and proceſſes by them 
er and every of them directed to him; and alſo to a his county -A 
0. courts, tourns and court leets within the ſame. 


. 4 


The ſheriffs of Mr 2 who are lalfo ſheriff of Titus: are 0 \ 
nated by. the citizens thereof ; and are, as ſheriffs of London, at mos 3 
87 greater expence in paſſing through their office, than the ſheriff of 
r. other county in England; and therefore oblige their under-ſheriff- 
t. Middleſex, out of the fees and profits ariſing from that office, vob 
5 advance money from time to time to pay all rewards, payable by 
the ſaid ſheriff, for apprehending highwaymen and other malefaQtors, 
- which are given by ſeveral acts of parliament; and to pay the wages 
d of the juſtices of the peace attending at the ſeveral ſeſſions of te 
d peace for the ſaid county of Middleſex, and to bear part of the e ẽ 88 
o pence at the entertainments at the ſeſſions of ade held in | 
the Old Bailey, London, forthe county of Middleſex; which; together 
vich other charges incident to the ſaid office, amounts annually at 
s I leaſt to the ſum of450/. For the diſpatch of the buſineſs of the county; 
s be keeps his office at Furnival's Inn, - Holborn, wherein, beſides hi“ 
ron attendance; three clerks are daily employed, (Sundays and holi- 
days excepted ;) they have no ſalary nor wages but the allowance 
bereafter mentionęd; out of the fees. And in 1 conſiderations of his 
5 giving ſecurity to the ſaid ſheriff, in the ſum of 12,0004.” to indem 
7 nify him from all damages and lofſes that may happen from the miſ- 
; take, omiſſion, or mifdemeanor of him, his deputies, clerks or bailiffs, J 
de wheriff hath! granted to him all the lawful fees, profits ane 
1 pryuilites- Sp. to the faid office; and in virtue thereof he” 
I.) 2. A bt. 73 £4383 * ;H - i r IE? % | claims 
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claims the ſeveral fees and ſums of e "Oi mentioned, which 


are all the fees belonging to the ſaid office, except what be claimed 
by the county clerk. 


* 


he . 4. to the Nature and d Operation nf Sheriffs B Bonds. 


11 the under-ſheriff covenant with his high-ſherif, + to ſave him 


harmleſs from all fines and amercements for any eſcape; and co- 
venants alſo, that he will not execute any writ of execution above the 
ſum of 20l. without warrant from the high-ſheriff: this laſt cove- 
nant is againſt law, and void; yet the other is good, (but a bond in 
ſuch caſe is void in all) for by the ſtatute of 27 Elix. c. 12. the under- 


 fherjff takes oath to execute all pruceſs. Brownl. 65. Godb. 212. 
12 Mod. 468. Hob. 12. pl. 25. Mp. 8 pl. 175. Ney bb Cra, | 


Elia. 440. pl. 1. Hetl. 157. 
The keeper of Tile gives bond to the ſheriffs of diner that he 


ſhould ſafely keep the priſoners committed to his charge, and ſhould 
ſave the ſheriff harmleſs from all * The bond is good, Cre. 


Eltz. 460, pl. 17. 


But it is not forfeited by eſcape of one taken by a capias utlegat' in 
debt; "becauſe the capias utlegatum was awarded the 25th of Eliz. 


and was retarnable the 35th of Eliz. and fo merely void, For every 


capias ought to be returnabie the enfuing term; becauſe of the miſ- 
chief that otherwiſe might befall the priſoner to be kept n in 


_ prilon, and he pight well let him at large. Dy. 17 5 


Though peradbenture this arreſt; by force of this proceſs, is excu- 


ſable in falſe impriſonment by the ſheriff, yet clearly it is no lawful. 


impriſonment; and as ta the prejudice or benefit of a e he 


aal never be ſaid to be a priſoner. 14 H. 8. 46. 11 H. 4. 36. 


In * on bond to perform covenants ; which was, that. the defen- 
dant ſhould not let at large any priſoner arreſted, without the ſheriff's. 
warrant. the plaintiff ſhews, the defendant had let ſuch a priſoner at 
large at W:/tminſter, &c. it is good without ſhewing the time and place 
of the arreſt, For the eſcape is the material part of the covenant, 
and the manner of the arreſt is not in queſtion; and whether he were 


legally taken or impriſoned, was not material, when he was . | 


to 89 at large, Sid. 3. 


The condition of the bond was: Whereas 8. was s ſheriff of. h 
and made 7. bailiff of the hundred of B. pow if he ſhauld execute 
his office, c. and make true return of all writs directed to him, 


then, Fe. defendant pleads on oyer particularly, performance to all. 
Plaintiff 


WI | % 


ch 


_EE©RT 
7 * r 2 Y 
g — 


z 
tant he did not return. 


not ſhew that the iſſues were to be levied in the hundred of B. for 
though the words are general, ro make return of all warrants directed 


to him, yet it was to be underſtood. of ſuch only as were to be exe- a 
cuted in his own hundred, of which hy was bailiff. Al. 10. 2 Saund,, © 


\ 


4149 415. 85 N | 5 | | 3 
+ 2 enn bond by under-ſheriff, to defray the expence of the 1 


high-ſheriff; and performance pleaded. Plaintiff replies, J. 8. 
recovered his charges in carrying the priſoner from Chelmsford to Lon- 


dim, not ſhewing it was done by habeas corpus. Defendant rejoins, 
this was by private agreement. Plaintiff demurs becauſe it was not 


concluded to the country. There muſt be a compulſion ſhewed by 
habeas corpus to the ſheriff of Suſſex, without which he cannot deliver 
him over to another ſheriff; and then there is an allowance upon the 
account in the Exchequer, in caſe of tranſporting, being ſigned by the 


judges. And the court gave leave ieee 3 Keb. Rep, 448. WM 


pl. 9. 


* 


An under-ſheriff gave bond to high-ſheriff without condition, but 


intentionally for performance of covenants to ſave the high-ſheriff 
harmleſs from eſcapes, and to pay the high-ſheriff out of the profits of 
the office 400/. It was inſiſted for the plaintiff, that the bond was 


void by the ſtatute againit farming the office. And for the defendant, ' 


that it was the plaintiff's own agreement to pay it out of the profits, 


and the under-ſheriff was but his ſubſtitute ; for if the profits did 


not extend to 400 J. he was not to pay ſq much, but to be account- 
able; and if they amounted to more, the defendant had no power to 
call him to account for more than the 4007. only. Beſides the ſtatute 
was not penal, nor inflicted any forfeiture or other puniſhment on 


the ſheriff, if he had farmed the office. Finch Chan. was of opinion 


ſeemingly, that the 400 J. ought to be paid; but referred it to a trial 
at law in the next county whether he was to have the 400 J. or no. 


A bond made by the under-ſheriff to the ſheriff, for diſcharge of - 


eſcapes, is good : for ſince. he transfers his authority to him, it is 


reaſonable he ſhould take ſecurity of him to perform; and there is 


4 


nothing intended againſt law, but rather to prevent than connive at 


l 


eſcapes. Brownl. 65, 81. 3 
| The high ſheriff brought an action of covenant againſt the under- 


Qeriff, and alledged, he was ſheriff anno 1658. and that one op 
WP | . 1 8 | * — „ — en 


ö 
| 
| 
| 
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On demurrer, judgment was againſt the plaintiff ; becauſe he did 
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Plaintiff replies, proceſs was directed to him to levy iſſues on F. . 
and that he made his warrant to T. to execute the ſame, which war: 


-- Su 
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men taken, and ee to eſcape out 2 his cuſtod 45 ; ehiripon Y 

1 ferovered dpainft him, and therein it was alledged, that the EE 

12 Car. 2. ſuffered him to eſcape out of his cuſtody? ; it Is well enough; 
and any eſcape, though after the year, would be a breach of covenant. 


2 Reb. Rep. 352. pl. 43. - 


The hig h-fheriff brought =: an 506 0 hs under- ſheriff, who 

=. ſaved the high-ſheriff harmlels. Plaintiff demurred, and 

the plea adjudged ill; for he may ſave him harmleſs in many things, 
and yet toc plaintiff may be damnified in ſome other; he ought to 
have pleaded hn 4 Bac. Abr. 439. 19 Vin. Abr. 4 


* 


2 


4 #o bow far the Serif officially interferes with Members Y 
£4: "Fartiament. 


FF me bert any coves after Ae of the King's v writ to the 
A fheriff, for the electing of parliament men, proclamation ſhall | 
made by the ſheriff in full county, of the day and place of par- 
liament, and all they who are preſent ſhall attend, and in full county 
proceed 'to. the election of their knights for the fame county; and 
alter they are choſen, the names of the perſons choſen ſhall be writ- 
ten M an indenture under the ſeals of the ee and tacked to the 
lid writ of par inment. Stat. 7 H. 4. c. 15. 0 


On any return contrary: to this ſtatute of ; E. 6. c. 7. che ſheriff 
ſhall forfeit 100 J. to the King, and have one year's impriſonment ; 
and thall forfeit another 100l. to the perſon choſen knight of the ſhire, 

and not duly returned. The chuſers muſt have 40 5. 2 annum free- 
428 * ee the ſaid NY: | 


The plaintiff "brought an Alan againſt the defendallt for a falſe 
return of a member of parliament, inſtead of the plaintiff who was 
duly elected; and for that no determination in parliament was alledg- 
ed by the plsintiff, or found in the ſpecial verdict, pe was 
given for the defendant. Lutw. 82. 


— 


On an ation for a falſe return of a citizen to ſerve for the ity of 
| Coventry, ſeveral exceptions were taken after a a verdict to the declara- 
tion. | 


* e 5 4 


Firſt, that the 18 mentions, ate the writ ifaed out of 
Chancery. (wecitande, Sc. and after the recital, then it ſays precepit, 
Sc, and ſo there does not appear any nominatihe caſe to the word præ- 

. Bu not allowed ; for” the King is before mentioned, val 
all 


11 
-— v2 


hal be- the nominative 2 oth ler precebit fo in 4 wig 
qudredaat, precipe A. quod feddat B. 10). guas ei debet ot injuſte deting 

vt dicit; there is no nominative caſe, yet it is good Latin; and 4 
ſhall be the nominative caſe to the words reddat and debet, and B. is 
the nominative caſe to the word dicit; ſo in pleading, et hoc  paratus 
eff verificare, unde petit judicium es dampna ſua, Sc. no e caſe 
appears to the words paratls 77 & Petit. . 


Other exceptions were taken to the leben for that tho! plain- 
tiff had "ſet forth the proceeding of the ſheriff in his election, þ 
which it appears that the ſheriff Ta not proceed regularly to an ele 
tion, and therefore there was no election, and then no action can be 
for a falſe return. But not allowed; for the ſheriff ſhall not take ad- 
vantage of his own nog proceeding to excuſe * from an 


action. a — | | | M 
Hut Ch. 1 It was ſuiclerit for he plaintiff | in this caſe to like 
aid, that ſuch a writ ifſued, and was delivered to the ſheriff, upon 
Spich he proceeded to an ele ion ſecundum exigentiam brevis, and 
that the plaintiff was debito modo elected. Com. Rep. 132. en 


The choice muſt be between d and 8 I of the clock i in the, forengon. 


Every ſheriff, after receipt of the King's writ for eleQing koights 
of e ought forthwith to make out his warrants under the 
ſeal of his office, to every mayor and bailiff of city and borough 8 
within the county; reciting in his ſaid warrants the writ of parliament, 
commanding them thereby to chuſe citizens and burgeſſes to come to 
the parliament; ({cil. ) if it be a city, to chuſe citizens for the ſame. 
city by citizens; and if it be a borough, 1 to chuſe bur zſſes by bur geſſes ' 
(or freeman of the ſame borough.) And mayors and alis muſt 5 i 
a lawful return of that precept to the ſheriff, by indentures made be 
tween them and their ſheriff of their election, and of their names which \ 
are elected, 23 H. 6. 15. and the ſheriff muſt ſet his hand and ſeal f 
office to one part of the indentures, and then deliver it to them ts 
be kept ; and to the other part the mayor, or Citizens or burgeſſes muft.. 
ſet their hands and ſeals, and deliver it as their deeds to the ſheriff, 
to be certified and returned by him with the writ of ſummons to the 
clerk of the crown; and all this under pain of 100 J. to the King, 
and impriſonment for one year; and the party aggrieved (or other 
perſon in his default) ſball recoyer another 1007. but they mult com- 
mence their action within three months after the commencement” 
of the 1 z or the er and bailifts ſhall pay 40 J. Dy. 
113, pl. 1 18. 6 =, 


Action on the * lies againſt a herif menden other knights 
ſor che county yas were elected; and it ĩs n the ſtatute of 7 H. 
1 1? 4+ tor 5 


4 * 


cälippers, coiners or houſe-breakers, bat = immediately apply for 


2 4 * 


1 15. gives debt in the caſe ; and i 
I not in the negative, and ſq does not exclude from other remedy, 2 


A io the Manner of Sheriffs paſſing their Accounts. 


D fat. 3 Geo. c. 15. ef. 1. The officers of the Chancery and 
D Exchequer, the auditors and receivers of the crown revenue in 
ales, and all other officers claiming any fee from ſheriffs or under. 
| theriffs, for making out their patents, or the Dedimus for ſwearing 


” them, and for entering their recognizance, or for writing” out and 


xeturn of their proceſs, or for their appoſals, or caſting out of court, 
or for paſſing their accounts, or for making their 'quzetus, or for any 
other matter, may take the fees in the ſchedule in this act ſpecified, 
but ſhall not take any greater fee, on penalty of 5 J. and treble the 
ſum taken, with treble coſts to the party aggrieved ; all which ſhall 
de awarded by the court of Exchequer, on complaint and proof there- 
of before the, barons, in ſuch ſummary way as ſhall ſeem meet. 


By fe. 2. The commiſſioners of the Treafury, the chancellor 
and chief baron of the Excheguer, and the other barons, or any two 
of them, ſhall at the requeſt of any ſheriff, or as often as they ſhal] 
think fit, call before them the treaſurer's remembrancer, the clerk 
of the pipe, or their deputies, fecondaries, and ſuch other officers as 
they ſhall think fit, and cauſe them to bring an account! of all the 
rents and certainties written out yearly in proceſſes to the ſheriffs to 

_ Jevy for the crown; and may alter or eftabliſh the ſums wherewith 
tze ſheriff ſtands charged on the rolls of profers, to ſuch ſums as 
ſhall ſeem juſt ; and orders ſhall be drawn up purſuant thereto, and 
entered on record in the offices of the King's remembrancer, the 
_ treaſurer's remembrancer, and the clerk of the pipe, before the laſt 
day of Michaelmas term then following; and the ſums ſo ſettled ſhall 
be the profers of each county, and the rolls of profers ſhall be made 
conformable thereto. $4 SL 


4 By ett. 4. No ſheriff ſhall be obliged to charge in his accounts 
any money to be paid as rewards on the conviction of highwaymen, 


N * ; 
1 1 —_ — a a. -. aa —_ 


the ſame to the Treaſury : who, on a certificate of the conviction of 
any offender, for which ſuch reward ſhall be ordered to be paid by 
the ſheriffs (by virtue of the acts 4 H 5 W. M. c. 8. 6899 7h. 
3 0. 17. and 5 Ann. c. 31.) together with the acquittances of the 
parties entitled to receive the rewards, ſhall fortfiyith repay to ſuch 
-- ſheriffs the money ſo diſburſed without fee. CS 


50 


e 4 


nd it 
142 


5 y eck. z. No ſheriff or under-ſberif ſhall be attached > 1 not 


e appolod on any writ or proceſs, or for any negle& or contempt 
relating to his accounts, but by writ under ſeal of the egurt of Ex- | 

chequer, or by warrant ſigned by one of the, barons, and to be exe- | | 
" cured: by the marſhal or his deputy ; ; in which warrant the name of 


ſuch ſheriff or under- ſheriff ſhall be de and his offence 2 


e . | 


By he. 6 6. If any 7 concerned in paſſing of weng ac- 


counts, hall retard any fheriff, or by wilful neglect or abſence 
1 prevent any ſheriff from being appaſed or caſt out of court in due 
time, or after tender of his fees ſhall refuſe to inrol, ſign and deliver 
his guietus in due time, he ſhall make ſuch recompence to the party 
aggrieved as ſhall be decreed by the barons, on complaint to them 


ms in ſuch ſummary way as they ſhall Wap fit. 


By ſat. 7. If any ſheriff in any county of England EO” the 
countzes 3 of Cheſter, Durham, and Lancaſter, and the ſeveral 
counties of Hales, which do not paſs their accounts before the clerk 
of the pipe) ſhall be in ſurpluſage on his account by reaſon of any 


_ diſburſements. for the ſervice of the crown (other than the rewards of 


40 J. for the apprehending highwaymen, Cc.) he ſhall not be obliged 
to take aut a record of ſurpluſage, but may apply to the Treaſury, 


who are required to pay the ſame, on the ſheriff's producing a certi- 


ficate of ſuch ſurpluſage from the clerk of the pipe. 
By fee. 22. The l of 2 ſhall not be complitl 8 


appear to be appoſed i in the Exchequer, but ſhall be appoſed before his 1 | | 


1 sauditor in Zales; and the guietus of the ſaid ſheriffs, * 
. ſhall be a ſufficient diſcharge. 3 


By þ8. 23. The auditors of Cheſter, Lancafter, and Du bam, Han 


= 4 the accounts of the ſheriffs of the ſaid counties, and a ppoſe 
them touching the execution of the King's proceſs; and the” faid _ 
ſheriffs, on ſuch accounts, may ſue forth a guietus eff from the laid 85 


| au GO to ancient uſage, 


By ke. 24. The ſherif of the city of Cheſter ſhall account as for- | 
merly before. the mayor, touching all matters eee from the 
crowe as by charters. | _ | 


| By / 28, 25. The ſheriffs of the city of Cheſter, as for all other 

matters not granted to the city, and for which the ſheriffs are ac- 
countable to his Majeſty, ſhall account for the ſame before, and he 
appeſed by, and obtain their guietus ęſt from the auditgs of the 


7 county of - Che/ter, in the lame manner as the ſberiffs of the 
oY of Gheſler. 3 85 By 


47” \ ED 13 


* N * TIC * * 5 4 
FR . L U e EC; < _— 22 — _ = "IM — $ 
7 - A. WP 2» 8 5 : = 
: 7 El 
* i 
. * 3 i 
[2 
: * I 
£ | | ; 
4 * 
iN 4-8 ; 
2 
. 


—— 


AW 9 
— 85 


s Duty ot ender Shark, 
WM By flat. 3 Geo. c. 16. ſef. 1. The yearly ſum of 4000 J. ſhall be ſet 
apart in the Excheguer out of ſuch fund as by an act of this ſeſſion 
mall be charged with the ſame, (viz. out of the aggregate fund) for 
the uſes hereafter mentioned. 2 . 5 


* 


q There ſhall be paid yearly out of the ſaid monies, on the ff day 

of Michaelmas term, to the ſheriffs of the ſeveral counties after men. 
-tioned, the ſums herein expreſſed, to enable them to bear the expences 
of the letters patents for their offices and to paſs their accounts, and 
to obtain their guietus; the ſaid yearly ſums to be received without 
account or impreſt to be fet upon them, and without paying any fees 
for the ſame, viz. | 8 CCC 


To the Sheriff of the County of 


Bedford — 
| Berks | oo 
=: — 5 
Cambridge and Huntington 
Cheſterr 
Cornwall A” 
Cumberland — 


Derby — 
Devon 3 


Dorſet Ee 

Eſſex A Macs +» 
Glouceſter 3 — 

Hereford —— 

Hertford | — 
Kent — U | 
Lancaſter | — 

Leiceſter — 

Lincoln og Ba — 
Monmouth 1 —— 
Norfolk — 5 bs. 
Northampton e 
Northumberland — 1 
Nottinghnaam | | — — 
Rutland 

. Salop | 5 

V | enemas, 2 5 | 
Sͤtafford — | 
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Suſſex | x 
Warwick = 


| Worceſter 
ES Tork | | 
d Angleſy — — — 

ut Brecon — — | 

es Cardigan — 
C3 Carmarthen | — — 
Carnarvon Es | — 
Flint 

Glamorgan — 
Merioneth 

| Montgomery ; —ʃ 


_ 


5 
O 
No OOo OO οne. SG 


6 | 30 
0 Pembroke — 30 
0 Radnor Font. 30 
0 


Weſtmoreland — ; 40 
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APPENDIX. 


Containing the Ofhce and Duty of a Coro- 


— * 


HE Office of coroner being in ſome caſes connected with that 
of ſheriff, it ſeems neceſſary to ſhew them in one point of view, 
in order to make this treatiſe compleat. 


called, becauſe he is an officer of the crown, and has cotiuzance' of 
ſome pleas, which are called placita coronæ. 2 Inſt, 31. | 


The coroner's name is derived from the Latin, viz. d corona, f6 


The ancient Kings Aifred, &c. in their firft conſtitutions ordained 
coroners in every county, and that they ſhould receive appeals of 
felony, and that all the next towns ſhould preſent to the coroners 
in the county the miſchances to the bodies of the people, and the 
names of the finders, Cc. Horn's Mir. p. 7, 9. 


This office in ancient time was of ſuch eſtimation that none could | 
have it but a knight. Britton, fol. 3. 0 | 


The number of coroners are not fixed ; in moſt counties there are 
four, beſides ſeveral ſpecial coroners in divers liberties and privileged 


The Lord Chief Juſtice of the King's Bench is the ſovereiga 
coroner ; and he may view a body, and record it wherever he is. 


4 Rep. 57. b. 
The Lord Mayor of Londen is a coroner of that city, but the 


. 


Recorder pronounces the judgment upon outlawries there by cuſtom. 
8 Rep. 56. a. Co. Lit. 288.5. 


There are likewiſe coroners of the verge, which is a certain com 1 


paſs about the King's court, who is al ſo called coroner of the King's 
houſe. Crompton's Furiſd, 102 | PE , 5 


| Alfo ſome corporations and colleges are licenſed by charter to ap- 
point coroners within their own precincts, 4 Infl. 271. ES 


The coroner of the King's houſhold hath an exempt juriſdiction 
within the verge, and the coroner of the county cannot intermeddle 
within it; as the coroner of the King's houſe may not intermeddle 

within the county out of the verge. 2 Hawk. 45. 


Tf a murder be eommitted within the verge, and the King re. 
moves beſore an inquiſition taken-by the coroner of the King's houfhald, | 
the coroner of the county and the coroner of the King's houſe ſhall 
enquire of the ſame. And if the ſame perſon be coroner of the 1 
county and of the King's houſe, an indictment of death before 
him as coroner both of the King's houſe and of the county js 6 
( 


B By flat. 33 Hen. 8. it is ordained, that all inquiſitions upon the view bn 
of perſons ſlain within any of the King's palaces or houſes, or any I 

other houſe or houſes wherein his Majeſty ſhall happen to be abid- 
ing in his royal perſon, ſhall be taken by the coroner for the time - 
being of the King's houſhold, without any other coroner to aſſiſt, I hut 

by the oaths of twelve or more of the yeomen officers of the King's 
houſe | 5 = a 
Of the death of a man, or other articles belonging to a coroner 7 
ariſing upon the High Sea, inquiſitions have been uſually taken by aut 
the coroners appointed by the King or his admiral, and here the co- 
roners of the county have no juriſdiction. But of deaths of men 7 
happening upon arms of the ſea below the bridges within the bodies 
of the counties, as upon the Thames or Severn, &c. in ſhips there hover- L 


ing, though the coroner of the admiralty has juriſdiction, yet it is Hof 
not Ears oh of the coroner of the county, who may enquire in any ¶ cou 
great river upon theſe articles, where a man may ſee from one fide to if offi 
the other. 8 E. 2. Coron. 399. Only the inquiſitions taken before 
the coroner of the admiralty are returned before the commiſſioners, ] 
upon the ſtatute of 28 H. 8. c. 15. The inquiſition before the coroner I of 
of the county is to be returned before the commiſſioners of gaol de- ¶ lore 
livery for the county. 3 „ 
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How the Off: are e eletied, and their Beofeation "IE 


30 arevent men of ſmall value and little ane to be | 
choſen coroners, it is neceflary a Coroner Have the following 


five qualities. N e 


j 


He ſhould be probus hama. 


Legalis homo. 


Of ſufficient underſtanding and knowledge. 


Of good ability and power to execute his office according to his 
knowledge. | 


Diligent in | executing. his office. 


— 


= r. * * 
Y le A 4. 
r 
. — wy - > 


The common law does not only 7 expert men to bee coroners, 
but men of ſufficient ability and 6 for three purpofes”: 2 


1. The law preſumes they will do their duty. 


2. That they be able to anſwer to the King all ſuch fines and 
duties as belong to him. | 


3. That _ execute their office without n * Co. Inft. 174. 


They are always elected i in full county by the freeholders, by force 
of the King's writ de coronatore eligendo, for that both King and 
county have a great intereſt and benefit 1 in the due execution of their 
office. Did. 8 - | - | FE 


By flat. 28 Edw. 3 cap. 6. coroners s ſhall be choſen | in + full cane 
of the moſt meet and lawful people, ſaving to the King and Verge * 
lords, which ought to make W their nen | 


By flat. 14 Eqdw. 3. cap. g. it is enafted, That no coroner ſhall be Ely 
choſen unleſs he have land in fee ſufficient in the ſame VR 


By flat. of Weſt. 1. c. 10. it rohvings ſuch a coroner as can, 
will, and may attend to execute the ſaid office; and therefore if ſuch 
a coroner be elected and choſen as cannot or will not attend the 
execution of the ſame, he is to be removed and diſcharged from his 
office by writ, and the cauſe of _ E N muſt be expreſt in 

4 | tle 


| 
| 


| 
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| "the writ, the form of which writ may be found in the Regiſter of 
Writs, fo. 177- 7 . 5 


If a coroner of any county dies, or be diſcharged from his of. 
fice, then that writ de coronatore eligendo lies, and that writ: ſhall he 
awarded unto the ſheriff, that he in full county, by the freeholder ] 
of the county, chuſe another in his place, and to certify the election, 


and his name who is choſen, into the Chancery. F. N. B. p. 103 . 

on the margin. . 5 1 
i - 0 | D not 

- The Form of the Writ de Coronatore eligendo. 2 

F FO RGE the third, by the grace of God of Great Britain, . N 
France, and Ireland, Xing, defender of the faith, &. Ty the A 


ſheriff of M. greeting. Becauſe A. B. late one of our coroners in your "hs 
county is dead as we are informed, We conimand you, that,” if it is ſi . 
then in your full county by the aſſent of the ſame county, you cauſe in the whe 
Place of the ſaid A. B. one other coroner to be choſen, who being ſworn 


According to cuſtam, may from thenceforth do and keep thoſe things which As 
50 the office of coroner belong to be exerciſed in the county aforeſaid ; and I m 
that you cauſe ſuch one to be choſen, who may beſt know and be able u in f 


exerciſe the ſaid office, and make his name known to us, Witneſs, &c, 


+ Note. When a coroner is diſcharged of his office by the King's 

writ ſent unto him, thereupon ſhall iſſue another writ, directed unto 

the ſheriff to chuſe a new coroner, and that writ ſhall recite the 
cauſe of his diſcharge in the following words: 


The King ts the Shri of, de. 


— 


— — 


Tondon, E CAU SE A. B. gent. one of the. coroners of our ſaid 

to wit. B Sovereign Lord the King in the ſaid county, has divers 
other buſineſſes which he occupys 1 in, and therefore. has not leiſurt, 
as we are well aſſured, ta exerciſe the office of coroner as he ought to db, 
him from the ſaid office we have removed : And we command thee, that if 
it ſo be, then in thy full county, by the aſſent of the ſame, that thou cauſe 
grother coroner to be choſen in. the place of him the ſaid A. B. according 
to the form of the flatute ſet forth and provided, Or thus: 


| Becauſe from the teſtimony we baue received, worthy - of credit, that 
C. D. 2 5 the 12 of aur ſaid Sci reign Lord 1 e in the 
aid county, is ſo decayed and infirm, and broken with ald age, that he is 
not able ta execute his office, him therefore the ſaid C. D. we. have thought 
fit from that office ſhall be removed, and we command, &c. Or thus: 
Becauſe E. F. ene of the coroners, is firicken with the palſy, 3 — 
; Pa Becauſe 


4 


2 p P E * D 1 x. 
Buran ſc he duelleth i in the out- parts of the county, wherefere thoſe things 


which belong to the office of a coroner he cannot commodiouſly do. Or, 


of. {as the caſe is.) 


den I 1f 2 coroner be diſcharged 1 the - King s writ from his office 
lon, upon 2 falſe ſuggeſtion, then the party may come into Chancery and 
bz, require a commiſſion to enquire of the ſaid falſe ſuggeſtion ; and if 
it be found falſe, then the King may make a-;/uper/edeas to the ſheriff 
not to remove him from his office; or, if he be removed, to ſuffer 
him to execute his office as he did before, 
U — 
By flat. 25 Gro. 2. c. 29. it is nad, That if any coroner, who 
lin, is not appointed by virtue of an annual election or nomination, or 
the I choſe office of coroner is not annexed to any other office, ſhall be 
r larfully convicted of extortion, or wilful negle& of his duty, or 
hh miſdemeanor in his office, it ſhall be lawful for the court before 
40 hom he ſhall be ſo convicted, to adj judge that he ſhall be amoved 
i if from his office; and thereupon if Tach coroner ſhall have been 
ich elected. by the freeholders of any county, a writ ſhall iſſue for the 
and moving him from his office, and electing another coroner in his ſtead, 
in ſuch manner as writs for the amoval or diſcharge of coroners, and 
„or electing coroners in their ſtead, are in any caſes already directed 
by law. And if the coroners ſo convicted ſhall have been appointed 
by the Lord or Lords of any liberty or franchiſe, or in any other. - 
manner than by the electiom of the freeholders of any county, the 
Lord or Lords of ſuch county or franchiſe, or the perſon or per- 
ſons entitled to the nomination or appointment of any ſuch coroner, 
ſhall, upon notice of ſuch judgment of amoval, nominate and appoint 
another nn to de coroner in bis ſtead, 
| | 
When a coroner is choſen, he ſhall remain in the office ſo long 
as he behaves himſelf well, and is capable of performing it ; and is 
not chingeable every year, as ſheriffs and eſcheat ors are, And being | 
elected by the county, his office determines not by the death of the 
King. 2 Inft. 175. Dal. 15. 74 _ 120, 


Note. When he is choſen, the therif of the ſame county, or his 
Under-ſherift, mult, give din his 278 as follows: 


1 By flat. 13 Vill. 3. ch. 6, it is e That all and every ti or 
„ perions that ſhall bear any office or offices civil or military, ſhall take 
me oath of abjuration, which oath is ſettled by the two ſubſequent 
ar. 1 Ann. c. 22. and 4 Ann c. 8, and other ftatutes ſince require all 

perſons in publick offices to receiye 7 the ſacrament and to take the 


oath of allegiance, G. | 
1 | 
FF 13K . * 


/ 


fe be ic cb inthe ofc of Ori, or ee of « fr es 


At rr . 1 X. 


O U ſhall wear, that you will well and truly ſerve our Soverei 2 
Lord the King and his people, in the office of a coroner, as one of hi 


Majeſty's caroners of this county of B. and therein you ſhall diligently ail : 
truly do all things appertaining to your ſaid office, according to the beſt | 
your knowledge and power, both for the King's profit, and the good of the 
inhabitants ꝛbithin the ſaid county, taking ſuch fees as you ought to ta}, Sur 
by the laws and flatutes of this realm, and not otherwiſe. 5 
So help you God. i 


The coroner's court is a court of record, but he cannot enquire n 
of any other felony but the death of a man, and that ſuper viſum cr. our 
Poris, i. e. upon the ſight of the body, e 


If a coroner's inqueſt be quaſhed, he muſt make a new inqueſt . 
ſuper viſum corporis; but if a melius inguirendum be granted on a male þ May 
Felſit of the coroner, the new inquiry muſt be before the ſheriff o M'77 
commiſſioners, not ſuper viſum corporis, but upon affidavits ; for none 

but the coroner-can enquire ſuper viſum corporis, and he is not to be I. 
truſted again; but when an enquiry is quaſhed, it is as if no inqui- prec 


ſition had been taken. Salk. 190. Carth. 71. 3 Mod. 228. 


le ſhall alſo enquire of the eſcape of the murderer, of treaſum 8 
trove, deodands, and the wrecks of the ſea. 4 /t. 271. Stat. 
ten. 7, . 1. 8 7 | . 
A 5 Yor 
le is a judicial officer, and therefore cannot make a deputy. Ani an 
by the ſtatute de officio coronatoris, 4 Ed. I. c. 2. he is enjoined ſlatin " 


. accedere ad acciſos, immediately to go to the flain, which implies he g. / 
_ ought to ſee the dead body. And if he does not come, having no- 
. tice of the death of any perſon, he may be fined and impriſoned. F 


So ſoon as he has information to take a view of the body of any hu 

perſon killed, or ſuddenly dead or wounded, he ſhall go to the place af 
forthwith, and make out a precept or warrant to ſummon a jury ,. 

to appear before him at a day and place certain, to enquire thereof, Ml 
and the form of the precept or warrant may be thus: U 


—_ +. 4 * 7 
1 
| 5 
1 , 


2 be Coroner 5 Precp or Warrant to fummen a Jury. | 


To the Bailiff, Conftable and Tüte of the Hundred of 
R. in this behalf Fin; . ſeverally, ann 


Wo: YESE are in the name if our Sovereign Lord the King, 
* to will and require you, immediately on the receipt and fight 
leregf, to ſummon and warn twenty-four ſufficient and able men to be and 
0 apprar before me at Chertſey in the county of Surry, on the ſeventh 
% this inſiant July, at the houſe of A.B. being known by the 
fon of the Black Bull in the ſaid town, between the hours of two and 
. four of the clock in the afternoon, then and there to enquire of, do and 
rrecut? all ſuch things as on his Majeſty's behalf ſhall be lawfully given 
them in charge ; whereof fail not, as you and every of you will anſwer 
the contrary at your peril. Given under my hand and ſeal the ſixth day of 
lo þ May, in the ſeventeenth year of his Majefty s reign, and in the year 
F or 777. By n me C. D. one of the coroner's s of the county aforeſaid. 


be Ik it bein a city or corporation, then the form of the warrant or 
Jui- WT precept is thus: | ; 


10 the Sheri of the city of York, and to the Serjeants at An, 
ure attending the 18 Sheriffs. 


Vork. T HES E are to will and relive you, and in the name of our 
Sovereign Lord the King, &c. ſtriftly to charge and com- 

nd nand you, that you cauſe to ce before me, one of the coroners of the city 
”y if York and county of the ſame city, at the houſe of E. F. known by 
ne Aan of the Bumper in Coney-ſtreet in the ſaid city, between the 
"0B hurt of one and three of the clock in the afternoon, on this preſent fir? day 
F May, twenty-four good and lawful men of the ſaid city, then and 

there to enquire upon the view of the body of G. H. there lying dead, 

ny h and in what manner he came to his bak: fail not herein as you wilt 


mſwer the 1 4 Given under my hand and ſeal the firſt day of May, 


8 c. By me J. K one of the coroners of this city aforeſaid. 


| 


When the coroner is come to the liace his warrant appointed, he 
1s to call the conſtable, &c. to make a return of the warrant, and 
when he has it, command one of the bailiffs'or conſtables his pre- 
cept was directed to, or ſome other for them, to make three procla- 
mations, or O Yes, and call the jury after this manner : 


YOU good men that are returned 2 appear hive this preſent time, to 
* 1" 0 our Sovereign Lord the Ki E * &c. anſwer to Jour names, as 
13K 5 you 


: 8 
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you ſhall be called, every man at the fi e call, upon Jon and peril that 
Lal fall thereon. 


\ 


Nate. If jury fail coming when ſummoned, to forfeit 401. 


The jury appearing and having choſen their foreman, he is to he 
ſworn firſt, and after him the reſt of the jurors may be ſworn, three 
or four at once, till you have fworn about hfteen which is a fuf. 
ficient number. | 


— 


A 
The Foreman 8 Oath may be thus : | 
| 


| Y O U ſhall dili rently « enquire and true preſentment make on the behalf 


of our Sovereign Lord the King, &c. how and in what manner 
L. M. here lying dead, came to his death; and of ſuch other matters re. | 
lating to the ſame as ſhall be lawfully required of you, according to your | 
evidence; and you ſhall deliver up 10 me, his Majeſty's carouer, a true | 
uerdict thereof. . 


1 | So wh you God. 


Oath of the reſt of the Jury. 


UCH oath as A. B. the foreman of this inqueſt, for his hart hath 
taken, you and every one you ſhall a and truly __ and keep 
on Fad Parts. | | 


50 help you God. 


The jury being all ſworn, coma them to ſtand together, 
and hear their charge as follows: | 


The c 3 Charge to the Jury of what Things he and they ar art 
F- 80 enquire, | 1s beſt dejeri bed from the ſtatute as Jn; þ 


Coroner, if he be. ie by the King's bailiffs, or other 
honeſt men of the country, firſt he ſhall go to the place where 
any be killed, or ſuddenly dead or wounded, and ſhall fortbFich 
command four of the next towns, or five or "fix, to appear before 
him in ſuch a place, and when they are come thither, the coroner 
upon the oath of them, ſhall enquire, if they know where the perſon 


was killed, whether it were in any houſe, field, bed, tavern, or com- 


pany, and who \ were there, who were culpable either of the act or 
| 2h force, 


that 


10 


7. 


the towns, as before is ſaid, * 


how many ſoever be found culpable by inquiſition in any of the 
matters aforeſaid, they ſhall be taken and delivered to the ſheriff, 
and ſhall be committed to the gaol : and ſuch as are found, and not, 
guilty, ſhall be attached until the coming of the — and 
names ſhall he written in the coroner's rolls. 

| 


If any man happen. to be killed, and is found in the fields or 4 


woods, firſt it is to be enquired, Whether he was killed in the ſame 


place or not; and if he were brought and laid there, they ſhall do 
ſo much as they can to follow their ſteps that brought the bod 

thither, whether he were brought upon a horſe or cart. It ſhall 
be enqured alſo, if the dead perſon were known, or elſe a ſtranger, 


and where he lay the night before ; and if any be found guilty of 


the murder, the coroner ſhall immediately go unto his houſe, and 
ſhall enquire what goods he hath, and what corn he hath -in his 
grange : and if he be a freeman, they ſhall enquire how much land 


de hath, and what it is worth yearly, and what corn he hath u 


the oround ; ; and when they have thus enquired, they ſhall cauſe all 
the lands, corn and goods to be valued, in like manner as if 


ſhould be fold immediately; and thereupon they ſhall be delivered to. 


the whole townſhip, and they ſhall be anſwerable before the juſtices 
for all: and likewiſe of his freehold, how much it is worth yearly 


over and above the ſervice due to the lords of the fee; and the 
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force, and who were —— i men or ang and of ak age 
ſoever they be, (if they can ſpeak, or have any diſcretion ;] and 


— 


land ſhall remain in the King's hands until the lords of the fee have 


made fine for it. And immediately upon theſe things being enquired, _ $ 


the bodies of ſuch perſons bejng dead, ſhall be buried. Stat. 4 
ts 1. 


In like manner it is to be nu of how that be drowned or 


ſuddenly dead ; and after ſuch bodies are to be ſeen, whether they 
were fo drowned or lain, or ſtrangled by the ſign of a cord tied 
ſtraight about their necks, or about any of their members, or upon 
any other hurt found upon their bodies; whereupon they ſhall pro- 
ceed in the form aboveſaid. And if they were not ſlain, then ought - 
the coroner to attach the finders, and all other in company. Tbid. 


All wounds ought to be viewed, the length, breadth and dee FEY 


and with what weapons, and in what part of the body the Kay 4 2 or 


hurt is, and how many be culpable, and how many wounds there be, 


\ 


and who gave the wound; all which things muſt be inrolled in a the 4 
3 roll of the coroners. Did. < : A 


Concerning horſes, boats, a We. whereby any are : how. 5 - 


properly are called deodands, they ſhall be valued ** a unto 
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APPEND I x. 


J | The cuſlomary Charge to the Jury. 
Gentlemen, „ os TW 


OU, who are ſworn, are by your oath to enqure of the death 
1 of this man, whether he died of felony or by miſchance; and if 
dpf felony, whether of his own act or of another's ; and if by miſ- 
chance, whether by the act of God or of man; and if of famine, 
whether of poverty or common peſtilence, and from whence he came, 

and who he was; and if he died of another's felony, who were 
principals, and who acceſſaries, and whether the principals or acceſſa- 
ries fled or. not, and if hue and cry were duly made, according to 
law, or not, and who threatened him of his life or members, and 
who were ſureties of the peace; or whether he died of long impri- 
© ſfonment or of pain, and by whom he was further from life . 
neareſt to his death; and ſo of all prevailing circumſtances that 'can 
come by preſumptions. 


And i in caſe he died by a hurt or a fall, or other chance by the 
200 of God, ſo that he had no power to foeak before his death, then 
vou ſhall enquire the finders, and who were his parents, relations or 
neighbours, and if he were killed there or elſewhere ; and if elſewhere, 
by whom, and how he was thence brought, and the value and kind 
of the deodand, and to whoſe hand it came; for whatſoever was the 
cauſe of his death is deodand, except veſſels in the ſea; but the 
s or money upon the horſe, in a mill, carts and houſes, are not 

N accoun ted deodands. | 


b | 'Yok ſhould alſo enquire of eden which are eight in number : 
Wy Thoſe who command, 

, 2. Thoſe wha conceal. 

3. Thoſe who allow and conſent, 

4: Thoſe who ſee and could prevent it. 

| 5. Thoſe who help and ei the force. 

6. Thoſe who are partners in the gain. 


- Thoſe who knew thereof, and did not interrupt or hinder it | 
by forbidding, or endeavoring to prom it. | 


E 8. Thoſe who knowingly receive ſuch offenders. All which you 
are to enquire of. And I am obliged by my office to e's you of 
5 the laws againſt offenders, which are as follows, VIZ. ; | 
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| IC; one man wilfully kill ano- Forfeits his lands and Os | 
- cher... © Þ | « 

F | 4 
If a man kill or drown him- F orkits goods 25 chattelss 


bi ſelF. . þ only. 


If any homicide happier” to be The der ought to loſe 
wilful murder, which crime can- both life, land and goods. Spa; 
not be too ſeverely puniſhed. | 
But if it be found manſlaugh- To have the benefit of his 
e | 3 | clergy,, and ſo fave his life, but 
8 | -.- 1: hall forfeit his lands and 9 


— 


\ 


Note, The goods of ſuch offenders muſt be cad; 9 and va- | 


lued, and left in the town or village where ſuch offender dwelleth, 
until the offender be acquitted or convicted by due courſe of law; 
but the offender muſt have ſufficient out of them to keep him alive ta 


anſwer his fat; and what remains afterwards, if the offenden be 


convicted, thoſe to whom ſuch goods do belong by the law muſt 
have them, and diſcharge the county who had the care of them. And 
as for the offender's free land, after his gonviction, his Majeſty muſt 
have annum diem & vaſtum therein, and after the lord of whom it is 
holden ſhall have it as an eſcheat. a 


After the charge js delivered, then command three proclamations 
to be made thus: pgs a BE, EO Es 


He 


1 F any man can give evidence on the behalf of his Majeſiy, haw CFE ; 
in what manner A. B. here lying dead, came to his death, let him draw 
near and he ſhall be heard. | 3 


The witneſſes appearing, adminiſter the following oath to them : Ss 
THE evidence which you ſhall give to this inqueſt concerning the Aol 


F A. B. here lying dead, ſhall be the truth, the whole truth, and nothing 
but * truth. 


5 80 help you God. 
Ik the witneſſes be not ready you may adjourn to another day, 

to the ſame or another place, to receive their evidence, binding the 

1 ju urors * — in 20%. excl for their e | 


| 


. * 
2 * 
: The 


e FR EL K Xo 2 IIA "_ n n 
* * ac. oo tes FR rr r 3 n. * * Tr ADA ab! tos N . a 
£ T — * 0 r v7 ARE? * e f ke, 9 5 9 * x Into 8 * n 4 
« a 8 S ; BY 3-4 * 2 . 7 * 5, 7 Wa * o i G3 4.4 "Y 1 Sq . 9 4; * * N Y $4.4 (RSS a Ent | "7 Vigo 5 — 
3 N 8 * _ . 7 — L * 5 KY ot 1 vew = "IT ** 4 \ *. 
o 9 * » 
- 24 — 


CS 


7 * . 8 ! 2741 1 , Þ l ö „ : C 0 
+ 1 > * 9 of 4 
. 9 5 „ * 
* a ; 

5 | - 8 8 4 * 2 . ö 
N . y 3 . 2 - » 
* . 
| ; 

* LI 

93 A0 4 1 * - * a 7 4 


1 : * 


De Proceedings taken by the Coroner thereon. 


HE coroner muſt then fend. out his warrants to the witneſſes, 
I commanding them to come and be examined before him, c. 
| and to teſtify their knowledge n the matter in AS. under 
> their hands. | 


"If hk evidence concern a man 8 s life, then RE all the witneſſes 
be bound over in twenty pounds each at the leaft, perſonally to appear 
at the aſſizes then next enſuing, to teſtify there their knowledge 
therein. 


1 


"The F orm of the Recopnitince' is thus, 


Tu, twenty-ſecond day of May, in the year, &c. A. A. 0 
Surry. C. in the county of Surry, arkanen himſelf to owe Ad 


| 15 be indebted to ur &. overeign Lord the Ag # in the ſum of 1 pounds, 


| © "The condition of this recognizance is ſuch, that if the faid 4. J. 
| 55 perfonally appear before the Juſtices of affize and gaol-delivery, 
at the next aſſizes to be holden at for the ſaid county, and 
1 "then and there deliver his teſtimony touching the death of A. B. and 
dio not depart thence without licenſe of the ſaid juftices of the court, 
that then this recognizance to be void and of no effect; of a the | 
1 to ſtand and continue in full force and virtue. | 


* 


72881 Taten and Akne wledges the © 
L twenty-ſecond day of May, 
1 c. aforeſaid, before me 
TC. D. gent. one of the co- 
vHToners of the county afore-- - 
: laid. 5 


ao 


. Objervations 


Coroner has not any power to enquire of any aocehries after the 

fact, but he may of acoeſſaries before the fact, as well as of the 

—N horn ahd whether any of them ſo found ity fled for the ſame; - 

and if ſuch- fight i is found, the offender forfeits his goods and chattels, 
= and the flight is not traverſable. . HP. C. 183. 


After the felony found, the coroners deli ver tale nqcifitia veſa e ; 
the of = next 9 e in the county, ana 
the 
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the ſaid Juſtices are to proceed againſt the murderers if they be in 
the gaol, or elſe they are to return the ſame inquiſition into the King's - 
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Bench ; and if any coroner do not certify his inquiſition in ſuch man- 


ner, he forfeits one hundred ſhillings. 3 H. 7. c. 1. 


Alſo every coroner upon any inquiſition before him found, where- 
by any perſon is indicted for murder or manſlaughter, or as accef- 
ary to the ſame before the fact, ſhall put in writing the effect of the 
evidence given to the jury before. him, being material ; and ſhall 
bind ſuch by recognizance to prove the ſame at the next gaol-deli- 
very for the county, &c. Stat, 1 & 2 Ph, & M. c. 13. * 

1 | 


Where-ever coroners act as judges, as in taking an inquiſition of 
the death of a man, c. the act of any one of them who firſt pro- 
ceeds in the matter is the ſame as if all had joined in it. And it is 
faid, after ſuch proceeding by one of them, the act of any other will 
be void, &. P. C. 53. 4. 12 | 2 


Where coroners are empowered to act minifterially, as in the exe- 
cution of any proceſs directed to them, through the default or inca- 
pacity of the ſheriff, their acts will be void if they do not all join. 
„„ | 1 a 


If there is any practice with the coroner to ſuppreſs the evidence, 
the King's Bench may ſet aſide the inquiſition upon his miſbehaviour : 
and if he omit or negle& to enquire, the Chief juſtice, as ſupreme 
coroner, may do it, or appoint commiſſioners ; but then it muſt _ 
not be (ſuper viſum corporis) upon fight of the body, if done by com- 
miſſioners. 1 Vent. 182. E | 5 15 


Where a coroner's inquiſition was quaſhed, he muſt make a new 
ſuper viſum corporis; but if he miſbehaves himſelf, and a melius in- 
quirendum is granted, the inquiſition muſt be taken by the ſheriff or 
commiſſioners upon affidavits, becauſe none but a coroner can take 
a inquiſition ſuper viſum corporis. 1 Salk. 100 . 


A melius inguirendum is never W after an inquiſition ſuper vi ſum 
enporis is filed, unleſs it is quaſhed upon oath made of a mife, - 
demeanor in the coroner or jury. For an inquiſition ſuper viſum 
orporis is not traverſable, but an inquiſition upon a melius inguiren- 
dum may be traverſed, becauſe it is not taken fuper viſum corporit. 
Carth. 7a, 73. 115 Kr 2 ; 73 2891 


And becauſe inquiſitions ſuper viſem corporis are not traverſable, 


but binding upon the executors or adminiſtrators of the deceaſed, 


the court of King's Bench will, if there appears to have been any 
unfair practice in taking the inquiſition, not only quaſh the inqui- 
ition, but commit the coroner. Strange 69. 1 Vent. 352. 
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_- In ſome: SIO A, is inquirendum may go to * ſherif; as ion 3B 
* can bring an affidavit that the jury did not 80 according to 


_their evidence, Sc. 3 Mod. Rep. 80, 238. 1 5 
1 If it be found before the coroner ſuper viſum corports, hat One 45 
5 was felo de ſe, the executors or adminiſtrators of the Neceaſed canng 71 
B traverſe it. 3 Inft. _- | | | * 

+ if This inquiſition being final, the coroner ought to hear count 9 

and evidence on both ſides. 2 Sid. 90, 101. fy 
C Ba Mr. Yorke moved for leave for the coroner. to take up the body, 7 
And take a new inquiſition, according to 2 Sid. 101. Salk, of 

| "which was granted; and it was ſaid the coroner could not do it, af 

ys the leave of the court. Strange 167. og 


The court granted a rule for a coroner to take up a body, i in order ſe 

f 3 a new PEmgon, the former having been . Strange. 533. 
A coroner returned an Inquiſition; finding a felo de ſe, non cu 
mentis; and it was moved that he might be obliged to return the 
depoſitions; but the court refuſed to make any ſuch rule, there 4 
being nothing depending before them to make it neceſſary. 2 Strange 


7 d, þ | 5 5 ; 3 core 


1 = The coroner is to attend the aſſizes, and deliver to the clerk x 
Hol the affize all inquiſitions of murder, and manſlaughter, and alſo my: 


all 4 pre NN of felo de ſe, per infortunium, ex viſitatione Dei, ni 
and all inquifitions whereby any deodands are found, in order that . 
the clerk of the aſſize ſhould tranſmit them to his Majeſty's coroner A 


and attorney of the court of King's Bench, to the end that prooey "4A 
may iſſue to wh in the deodand, 


T be Fees the Coroner bas a Right to che under * Statutes 


E H E mn 3 H. 7. c. 1 that coroners had not, not iſ der 
A r to have any thing by the law for doing their office, which abl 
* had been the occaſion that coroners had been remiſs in doing cha 
their office; it was enacted, that a coroner ſhould have for his Pof 
fee, upon every inquiſition taken upon the view of the body ſlain, + 
=. - thirteen ſhillings and four-pence, of the goods and chattels of him that 
is the ſlayer and murderer, if he have any goods; and if he have by 
no goods, of ſuch amerciaments, as ſhall fortune wy van to off 
de 1 a the e of che mutderer. | oth 
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s i But the ſaid fee of thirteen ſhillings and four-pence due only -upon an ; 
gu jaquifition taken upon the view of a body ſlain qr murdered, ana 
payable only out of the goods and chattels of the ſlayer or murderer, 
or out of the amerciaments impoſed upon the townſhip, if the mur- | 
one erer eſcape, being not an adequate reward for the general execution 
nel of the ſaid office, it was by the ſtatute 25 G. 2. c. 29. enacted, 'That 
bor every inquiſition, (not taken upon the view of a body dying in a 
gaol or priſon) which ſhall be duly taken in England, by any coroner 
nſel or coroners, in any townſhip or place, contributory to the rates di- 
rected by fat. 12 Geb. 2. c. 29. the ſum of 20s. and for every mile 
0 which he or they ſha!l be compelled to travel, from the uſual place 
"ff of his or their abode, to take ſuch inquiſition, the further ſum of 20 
"ue tine-pence over and above the ſaid ſum of twenty ſhillings, ſhall be | 
"BY paid to him or them out of any monies ariſing from the ſaid rates, 
by order of the juſtices of the peace, in their general or quarter- 
ſeſſons aſſembled, for the county, riding, diviſion or liberty, where 
ſuch inquiſition ſhall have been taken, or the major part of them; 
which order, the ſaid juſtices ſo aſſembled, or the major part of them, 
are authoriſed and directed to make, for which order no fee ſhall be 


That for every inquiſition, which ſhall be duly taken upon the = 
view of a body dying in any gaol or priſon in England by any -- 
coroner or coroners of a county, ſo much money not exceeding * 
twenty ſhillings, ſhall be paid to him or them, as the juſtices of the 
peace, in their general or quarter- ſeſſions aſſembled for the county, 
riding, or diviſion, wherein ſuch gaol or priſon is fituate, or the ma- 

jor part of them, ſhall think fit to allow, as a recompence for his or 
their labour, pains and charges, in taking ſuch inquiſition, to be paid 

in like manner, by order of the ſaid juſtices, or the major part of 
them, out of any monies ariſing from the ſaid rates; which order 
the ſaid juſtices ſo aſſembled, or the major part of them, are auto- 
riſed and directed to make, for which order no fee ſhall be paid. 


That over and above the recompence by this a& limited and ap-" _ 
pointed for inquiſitions taken as aforeſaid, the coroner or coroners, _ 
who ſhall take an inquiſition upon the view of a body ſlain or mur- 

r Wl dered, ſhall alſo have the fee of thirteen ſhillings and four-pence, pay- 
h able by virtue of the ſaid ſtatute 3 H. 7. c. I. out of the goods and 
g Chatte]s of the flayer or murderer, or out of the amerciaments im- 
s W poſed upon the townſhip, if the ſlayer or murderer eſcape. _ | 


t That no coroner, to whom any benefit is given by this act, ſhall — 
D by colour of his office, or upon any pretext whatſoever, take for his a 
» Bf Office doing in caſe of the death of any perſon, any fee or reward 1 
other than the ſaid fee of thirteen ſhillings and 4 pence, limited by 
the ſaid ſtatute 3 H. 7. c. 1. and other than the recompence by this - 
act appointed, upon pain of being deemed guilty of extortion, | 
N N 132 0 33 That 
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That no coroner of the King's heuſehold, and of the verge of 
the King's palaces, nor any coroner of the admiralty, nor any coro- 
ner of the — palatine of Durham, nor any coroner of the city 
of London and borough of Southwark, or of any franciſes belonging 
do the ſaid city, nor any coroner of any city, borough, town, liberty 
or franchiſe, which is not contributary to the rates directed by the 
aid fat. 12 Geo. 2. c. 29. or within which ſuch rates have not been 
- uſually aſſeſſed, ſhall be entitled to any fee, recompence or benefit, 
given or provided for coroners ; but that it ſhall be lawful for all ſuch 
coroners as are laſt mentioned, to have and receive all ſuch fees, fa 
laries, wages and allowances, as they were entitled to by law before 
the making of this act, or as ſhall be given or allowed to them by 
the perſon or perſons by whom they have been or ſhall be appointed, 


Wl 


Fl » - 


be Coroner*s Fees in London. 
1 V ſtatute 3H. 7. it is provided, That no coroner. demand or 
take any thing of any man for doing his officc, yet the coro- 
ner of London uſually takes extraordinary fees. ] 


The fees in London formerly were, 


Warrant for ſummoning a jury, — 0 2 6 
The inquiſition, — „ 6 
ohn fees, „—W 1 
Warrant or certificate to bury the bod. — 0 26 
x 05 0 


Theſe fees are now much enlarged according to the ability of 
the perſon who is to pay; but this only by cuſtom, and is thought 
* an oppreſſion. Bohun's Priv. Lond. 68. Green's Priv. 214. 


The coroners are likewiſe entitled to fees for the execution of 
all writs directed to them where the ſheriff is a party, related to 
either party, or otherwiſe intereſted in the ſuit, and generally take 

the like fees as the ſheriff takes in the like caſes, and among the reſt 

— o2 . e 

13 1 


For the return of a writ of venire facias, — 0 2 6 
For the return of a writ of diſtringas juratores or corpora 


* 


For the return of a #ales, 25 © 2 0 
| 2s: Prece- 
\ 7 


Or 
To- 


2 S. 


to 
ce 


in the year, Cc. before me C. L. one of the coroners of our Bord 


gent. and A. G. late of H. aforeſaid, gent. not having God before 


the Devil, on the nineteenth of April in the eighth year afore- 


of God and of the ſaid Lord the King, feloniouſly, voluntarily, 
and of their malice fore- thought, made an aſſault; and that the 
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Surry, 0 N inquifition indented, taken at Sculbwark in the 
to wit, 5 county of Surry aforeſaid, the twenty- firſt day of Apral : 


the King for the county aforeſaid, upon the view of the body of one 
IF. F. then and there lying dead, upon the oath of A. B. C. . 
E. F. &c. good and lawful men of the ſaid county, who being ſworn » 
and charged to inquire on the part of our ſaid Lord the King, 
when, where, how and after what manner” the ſaid VJ. F. came to 
his death, do fay upon their oath, that one F. F. late of H. aforeſaid, 


their eyes, but being moved and ſeduced by the inſtigation of * * 


ſaid, about the firſt hour in the night of the ſame day, with force 
and arms, and ſo forth, at Southwark in the ſaid county aforeſaid, * 
in and upon the aforeſaid V. F. then and there being in the peace -42 


aforeſaid F. J. then and there with a certain fword made of iron 
and ſteel, of the value of five ſhillings, which he the ſaid F. J. then 
and there had and held drawn in his right, hand, the aforefaid 
W. F. in and upon the left part of the belly of the ſaid V. F. 4 
little above the navel of the ſaid . F. then and there violently, - - 
feloniouſly, voluntarily, and of his malice forethought, {truck, thruſt” 3 


and pierced, giving to the ſaid IF. F. then and there with the ſword'* © 


aforeſaid, in and upon the aforeſaid left part of the belly of tbe 
faid . F. a little above the navel of the ſaid V. F. one mortal» Þ 
wound of the breadth of half an inch, and of the depth of three 


inches, of which ſaid mortal wound the aforeſaid V. F. then and 


there inſtantly died. And that the aforeſaid A. G. then, to wit, on 
the ſaid nineteenth day of April, in the eighth year aforeſaid, at the 
time of the felony and murder aforeſaid, by the aforefaid F. J. in 


form aforeſaid, feloniouſly, voluntarily, and of his malice forethought - 


done and perpetrated at Southwark aforeſaid, in the county aforeſaid, 
feloniouſly, voluntarily, and of his malice forthought, was preſent, * | 


abetting, aſſiſting, aiding, comforting and maintaining the afore- 


ſaid F. J. to commit and perpetrate the felony and murder aforelaid, 


in form aforeſaid, feloniouſly, voluntarily, and of his malice fore- 4 
thought; and ſo the jurors aforeſaid, upon their oath aforeſaid ſay, 


that 


| 


s Arn DI x. 


that the aforeſaid F. J. and A. G. the aforeſaid V. F. on the ſaid 
nineteenth day of April in the year aforeſaid, at Southwark in the 
county aforeſaid, in manner and form aforeſaid, felonipuſly, volun- 
tarily, and of their 'malice forethought, killed nd murdered, againſt 
| the md of the ſaid Lord the King that now is, his crown and 
| „and fo forth. And the jurors farther ſay upon their oath, 
that 4 aforeſaid F. J. and A. G. at the time of the faid felony and 
murder, in form aforeſaid, felonioufly, voluntarily, and of their ma- 
lice forethought, done and perpetrated, or ever afterwards to this 
time, had not, nor either oi them ever had, nor as yet have or hath 
any goods or chattels, lands or tenements within the county of Surry 
aforeſaid, or elſewhere, to the knowledge of the ſaid Jurors. In. 


Witneſs whereof as well the aforeſaid coroner as the jurors aforeſaid 


have to this inquiſition put their e the day, Ferry and * | 


| * 


E. S. coroner. 


Another. 


\ 


E. gr. A nn indented, talen at B. in the county | 
to wit. A aforeſaid, on Thurſday the —— day of ——, in the 


% con rear of the reign of, Sc. before me A. B. gent. one ofthe o- 
roners of our ſaid Lord the King, of the county aforeſaid, upon 
view of the body of one C. D. gent. there lying dead, by the oath 
of E. F. Sc. ſworn, tried and charged to enquire bow and in what 
manner the faid C. D. came to his death, who ſay upon their oath, 
that one G. H. of B. in the county aforeſaid, labourer, on the —— 
day of Auguſt, in the year, Oc. at B. in the county afore- 
aid, about the hour of ten in the fore-noon of the ſame day, not 
| - having God before his eyes, but moved and ſeduced by the infti- 
| gation of the Devil, of his malice aforethought, feloniouſly as a 
felon of our ſaid Lord the King, in and upon the faid C. D. in the 
peace of God and our ſaid Lord the King being, then and there 
wich force and arms made an affault and affray, and that the ſaid 
S. H. with a certain ſword of the value of five ihillings, which the 

- faid G. H. in his right hand then and. there held, then and there 
firuck the ſaid C. D. and with the ſaid ſword then and there gave 
the ſaid C. D. a mortal wound upon the left Knee of the faid C. D. 
| totally cutting off a certain bone of the ſaid knee, called the pan 
of the knee, "of the length of four inches, and of the breadth of 
two inches, and of the depth of two inches, of which ſaid mortal 
wound the faid C. D. on the day of, &c. at B. aforeſaid in 
the county aforeſaid died ; and fo the faid jurors upon their ſaid 


3 gath ſay, that the ſaid G. H. icloniouſly, An of his malice afore- 
3 | I" 
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thought, killed and murdered the faid C. D. in manner and form 
 aforefaid, againſt the peace of our ſaid Lord the King, his crown 
and dignity; and the ſaid jurors upon their ſaid oath further ſays 
that the ſaid G. H. at the time of the ſaid felony and murder 
was committed, had no goods or chattels, lands or tenements, in 
the county aforeſaid, to their knowledge, In teſtimony whereof, 
as well I the ſaid coroner, as the jurors aforeſaid, have to this in- 
quiſition ſet our ſeals, the day, year and place aforeſaid, G&W. 
wp | 


| | 
Another. 


N inquifition, &c. upon view of the body of one J. S. there 
I lying dead, by the oath of A. B. &c. jurors, ſworn and 
charged to enquire, how and in what manner the ſaid J. S. came to 
his death, who ſay upon their oath, that on, Sc. at, &c. W. L. late 
of, &c. and S. T. late of, c. as felons of our ſaid Lord the King, 
of their malice aforethought, made an aſſault upon the ſaid J 8. 
then and there being in the peace of God and our ſaid Sovereign 
Lord the King, and that the ſaid J. L. with a certain dagger f 
the value of 4 d. which he then and there had and held in his right - 
hand, then and there ſtruck and ſtabbed the faid 7. S. on the breaſt, Mi 
under the left pap, then and there giving the ſaid 7. S. a mortal 
wound of the breadth of one inch, and of the depth of four inches, 
whereof the ſaid J. S. then and there inſtantly died; and ſo the ſaid 
jurors upon their oath ſay, that the ſaid V. L. feloniouſly killed 
and murdered the ſaid J. S. &c, aforeſaid, in manner and form afore- 
ſaid, againſt the peace of our ſaid Lord the King, his crown and 
_ dignity ; and the ſaid jurors upon their ſaid oath further ſay, that the 
| ſaid S. T. on, Cc. aforeſaid, at, &c. aforeſaid, was preſent, aidin 
aſſiſting, abetting, procuring, comforting and maintaining the ſai 
W. L. in committing and perpetrating the ſaid felony and murder, 
in manner and form aforeſaid. In teſtimony, c. "I : 


* 


On an Infant nurdered, upon View of the Body. 


Middleſex, AN inquiſition, Ec. before me R. R. gent. one of 


to wit. the coroners of our ſaid Sovereign Lord the King 


in the ſaid county, upon view of the body of à certain male in- 
fant, (there lying dead) born of the body of A. B. late of H. in 
the county aforeſaid, upon the oath of A. B. c. who fay upon 
their oath aforeſaid, that the ſaid A. B. not having the fear of God 

before her eyes, but being moved and ſeduced by the inftigation of 
7 | Ps] the 


ö ade Devil, FP Sc. in the 4485 year, c. at H. afdtefaiq' in 
the ſaid county, did make an affault upon the male infant aforeſaid, 
then and there being in the peace of God and of our ſaid Sovereign 
Lord the King, and that the ſaid A. B. did feloniouſly, voluntarily, 


and of her malice forethought, ſtrangle and ſuffocate the aid infant 
wich her hand, of which ſaid ſtrangling and ſuffocation the ſaid 
1 infant at H. aforeſaid, in the ſaid FRE. Ry died, and 


_ © RY TITTY 


An Inquifition upon one who was murdered in a Robbery. 


N „ Sc. who ſay upon their oath, that on Friday 
me thirtieth day of April, in the ſixth year, &c. it ſo happened, 
chat a certain perſon unknown, not having the fear of God before 
his eyes, but being moved and ſeduced by the inſtigation of the 
Devil, with force and arms, Fc. that is to ſay, with ſwords and 
: dageers, between five and fix of the clock in the forenoon of the 


ſame day, at H. aforeſaid, in the county aforeſaid, in the King's high- 


way, there did make an aſſault upon the ſaid R. N. then and 'there 
being in the pcace of God and of our ſaid Sovereign Lord the King; 
and the ſaid perſon unknown did then and there feloniouſſy ſtrike the 


aid R. N. upon the right part of his belly with a certain ſword of 


the price of tivo ſhillings, which he then and there held in his hand, 


and-did then and there give the ſaid R. N. one mortal wound with 


the ſword aforeſaid, of the breadth of one inch, and of depth of two 
inches, of which 90 mortal wound the ſaid R. NV. then and there im- 


mediately died; and ſo the ſaid jurors ſay upon their oath aforeſaid, 
© that the ſaid perſon unknown, at H. aforeſaid, in the county aforo- 


faid, did feloniouſly kill and murder the ſaid R. N. in manner and 
form aforeſaid, againſt the peace of our ſaid Sovereign Lord the 
now King, bis crown and dignity. And the faid jurors upon their 


= oath further ſay, that the ſaid perſon unknown, after he had com- 


mitted the ſaid felony and murder in manner aforeſaid, did fy 
away, againſt the peace, Se. 5 | 


| Inuifitien on one who banged himſelf. 


to wit. | that the ſaid H. on the fourth day of April, in the 


year, &c. about the hour of four in the afternoon of the ſame u. 
not having God before his eyes, but being moved and ſeduced by 
\the ien of the Devil, at T. aforeſaid, in a certain — 

3 1 ns 


 NQUISITION, Se. who ſay upon their oath, 
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rily and feloniouſly drowned; and ſo the jurors aforeſaid upon 


felon of himſelf killed and murdered himſelf, &c 


CI, 1 r * n * 
1 0 E "1, -/ * n + ©. 
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of one J. K. called Edes Mede, then and there being alone, took a ü 
certain hempen cord of the value of one penny in his hand, and 
then and there tied one end of the ſaid cord about his neck, ane 
tied the other end thereof round a branch of a certain oak tree, and 
with the ſaid cord then and there voluntarily and feloniouſly hung 

and ſtrangled himſelf; and fo the faid-jyrars upon their ſaid oath 

ſay, that the faid H. then and there voluntarily, and feloniqnſly, as 

a felo de ſe, murdered himſelf in manner and form aforeſaid, againlt 
the peace of our ſaid Lord the King, his crown” and dignity, e. 

and the ſaid jurors upon their ſaid oath further ſay, that the ſaid || 
H. at the time of the ſaid felony had no goods, or chattels in be 
county aforeſaid, to their knowledge, In teſtimony whereofy Sc, VS 


/ 


If it be one who cut his own throat, then add after the words (bs- 
ing ſeduced by the inſtigation of the Devil.) 5 

T L. aforeſaid in the ſaid ceunty, did then and there feloni- Mi 
| ouſly, voluntarily, and of his malice forethought, make an 
aſſault in and upon himſelf, then and there being in the peace ß 
God and our ſaid Sovereign Lord the King; and that the faid 


N. . did then and there feloniouſly, voluntarily, and of his malice 
forethought, ſtrike himſelf upon his throat, with a certain knife of 


the value of one penny, which the ſaid V. G. then held in his right 
hand, then and there giving to himſelf one mortal wound with the 
ſaid knife upon his throat, of the breadth of four inches, and th 


depth of one inch, of which ſaid mortal wound the ſaid V. G. 


at L. aforeſaid in the ſaid county languiſhed, and languiſhing lived 

from the ſaid twenty-ninth day of December, in the ninth year above 

mentioned, at L. aforeſaid in the ſaid county, until the firſt day of 

January, in the ninth year aforeſaid, on which ſaid firſt day of 
anuary in the ninth year aforeſaid, at L. aforeſaid, in the count 

aforeſaid, the ſaid V. G. died of that mortal wound; and fo, &c. 


1 57 If one drowns himſalf. 8 ä 
KS aboue, to, at L. aforeſaid in the county aforeſaid, then and 


there being alone, in a common river there himſelf volunta- 


their oath aforeſaid ſay, that the aforeſaid S. K. in manner and form 
aforeſaid then and there himſelf voluntarily and feloniouſly as a 


48 . „ mas, 
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"When on one non compes mentis, thus : _ 


N ;nquiſition, & Sc. who ſay upon theis oath aforeſaid; that the 
A ſaid R. V. on the day and year above-mentioned, and lon 
fore, that is to ſay, from the firſt day of April in the fifth year of 
-the reign, &c. and until and on the aid day, Cc. bein 
Junatick, and not of ſound mind, memory and e e aid 
come alone to a certain river called E. river, at, Sc. and did then 
and there voluntarily throw and caſt himſelf into the ſaid river, 
and was thereby then and there drowned ; and ſo the ſaid jurors up- 
on their ſaid oath ſay, that the ſaid R. N. came to his death by the 
cauſe aforeſaid, in manner and form aforeſaid. In teſtimony where- 
of, Sc. | 


On one * died in priſon. 


N inquiſition, e. who ſay upon their oath, that the ſaid V. B. 


: 'who was before committed to gaol by Sir T. P. Bart. upon 


ſuſpicion of a certain felony having been committed by the ſaid 


N. B. and being then a priſoner in the ſaid gaol, for the cauſe afore- 
faid, from the viſitation of God, died in the ſaid gaol on the day and 
year above mentioned; and fo the ſaid j Jurors upon their oath ſay, 
that the ſaid V. B. came to his death in manner and afore- 


fad, and not otherwiſe. | In witneſs, &c. 


Or 2 ) 


HA T the aforeſaid A. P. on the _ of the taking of this 
inquiſition, ping a priſoner in the gaol of our Lord the King 
of his caſtle of Y. in the county of Y. aforeſaid, then and there died 


of the viſitation of God, and then and there in manner and form 


aforeſaid came to his-death, and not otherwiſe. In witneſs, Sc. 
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An inquiſition for killing another in | bis oon defence, | 


two of the clock in the afternoon of the ſame day did come, and of 


his malice forethought did then and there make an aflault upon 


him the ſaid G. L. and did then and there endeavour to have beaten 
and killed him the ſaid G. L. by continuing the aſſault aforeſaid, 


from the houſe of one V. B. in L. aforeſaid, to a certain place 


called, c. in the ſaid county . and the ſaid G. L. ſeeing that the ſaid 


H. B. was ſo maliciouſly diſpoſed, fled to a certain wall in the 


ſaid place, called, &c. and could not eſcape from thence for fear of 


his death; and ſo the ſaid G. L. then and there continued td defend 


himſelf, in preſervation of his life, againſt the ſaid H. B. and in his 


own defence did ſtrike the ſaid H. B. upon the right part of his 


breaſt with a certain ſword of the price of one ſhilling, which the 


ſaid G. L. then andythere held in his right hand, then and. there 


giving to the ſaid H. B. one mortal wound of the breadth of one 


inch, and depthyof three inches, of which ſaid mortal wound the. 
ſaid H. B. at L: aforeſaid in the ſaid county languiſhed, and lived 


languiſhing from the ſaid thirty-firſt day of December to the fifth day 
of January from thence next enſuing ; which ſaid H. B. on the ſaid 


fifth day of January in the ninth year above mentioned, at L. afore- 6 
ſaid in the ſaid county, died of that mortal wound, and ſo the ſaid 
G. L. did then and there kill the ſaid H. B. in his own defence. 

* | 1 < 


In witneſs, &c. 


\ 


* 
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1 
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An inquiſition on one per infortunium interfectum. 


A N inquiſition, &c. who ſay upon their oath, that on the ele- 


venth day of Auguſt in the twenty-ninth year of the reign of 


our Sovereign Lord George the ſecond, now King of Great Britain, 
Sc. at A. in the county aforeſaid, between the hours of ſeven and 
eight in the forenoon of the ſame day, the ſaid C. D. with a certain 


axe, which he then had and held in his hands, cut and hewed down 


an oak tree then growing in a certain wood called M. at A. afore- 
ſaid in the county aforelaid, by reaſon of which. cutting and he w- 


ing down of the ſaid oak, the ſaid oak then and there by misfortune 
fell upon the head of the ſaid C. D. giving to the ſaid C. D. one mortal 
wound on the left ſide of his heal, of the length of three inches, of 


the width of two inches, and of the depth of one inch, of which ſaid 


II ͤ- ! 


E 
* 
| 


| 
| 
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Suſſex, A N inquiſition, &c. who ſay upon their oath, that where-. 
to wit as one G. L. late of, &c. gent. at L. aforeſaid, on the 
thirty-firſt day of December, in the ninth year, &c. was in the peace of 
God and our Sovereign Lord the King, that the ſaid H. B. about 
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- mortal wound the ſaid C. D. then and there inſtantly died; and ſo b 
the ſaid jurors upon their ſaid oath ſay, that the ſajd C. D. came to t 
his death by misfortune in manner and form aforeſaid 3 and further 0 
the ſaid jurors upon their ſaid oath ſay, that the ſaid oak is of the A 


value bf ten ſhillings, and that it lies in the aforeſaid wood, now 
in the tenure, cuſtody or occupation of I. B. of A. in the county 
 - afcreſaid, Eſquire, In teſtimony whereof, &r. e 


Auother inguiſtion on dhe per infortunium interfectum. 
[+ XN inquiſition indented, c. who ſay upon their oath, that the 
TEL aforeſaid A. B. on the ——— day of in the ——— 
Teat of, Cc. at C. aforeſaid, in the county of S. aforeſaid, going 
it his cart from D. in the county of B. to E. in the ſaid county 
_ 6f §. by the way between D. and E. aforefaid, to wit, at C. afore- 
faid in the Taid county of S. his faid cart with the load fell upon the 
body of the faid A. B. and fo bruiſed and cruſhed his body, that of the 
- aid bruifes and cruſhes the ſaid J. B. then * inſtantly died; 
- and fo the ſaid jurors upon their ſaid oath fay, that the ſaid A. B. came 
- to his death by misfortune in manner and form aforeſaid ; and the 
aid jurors upon their faid oath further ſay, that then and there a 
four horſes with the ſaid Cart and it's load, to wit, fix packs or . 
Farthels of wool, containing by eſtimation four and twenty tods of ; 
Wool, moved to the death of the faid A. B. and that the ſaid four 
horſes are of the price of 161. and that the ſaid cart is of the value 
of 21, and that the ſaid horſes and cart remain in the cuſtody of 
G. V. of N. and that the ſaid fix packs or farthels of wool are of | 
the value of 30 J. and remain in the cuſtody of J. N. of O. in the | 
county of S. clothier. In teſtimony whereof, c. 
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41 information for the recovery of 'a debt due to a felo de fe. 

" Farwick/bire, D E it remembered, that Sir T. F. Knight, coroner 
to wit. 0 and attorney of our Lord the King, in the court 
of our ſaid Lerd the King, before the King himſelf, who for our 
Taid Lord the King in this behalf proſecuteth, in his proper perſon 
cometh here into the court of our ſaid Lord the King before the 
Ling bimſelf at Z72/tminfter, on Friday next after the morrow of the 
Hoh Trinity in this ſame term, and for our ſaid Lord the King giveth 
dhe court here to underſtand and be informed, that E. L. late of I. 
in the county aſoreſaid, widow, not having God before * 
= Spb; 2 | N a | "We; ut 
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our Sovereign Charles the ſecond, now King 'of Eng 


at L. aforeſald, in * county aforeſaid, in and 50 bertelf, Fe” _ I 
peace of God had our ſaid Lord the King then and there being, ben 
and there feloniouſly, voluntarily and of her malice aforethought, made 


an aſſault, and that the ſaid IL. with a certain knife of the value 
of one penny, which the ſaid: E. J. then and there had and held in 


her right hand, then and there feloniouſly, voluntarily, and of her. 
malice aforethought, ſtruck and ftab'd herſelf in and upon the throat" 
of her the faid E. then and there giving to herſelf with the ſaid . 
knife in and upon the throat, one. mortal wound of the length of 


four inches, and of the depth of two inches, of which ſaid mortal 
wound the faid E. L. from the ſaid twenty-third day of September, 
in the fifteenth year aforeſaid, until the twenty-fixth day of 8 


ber then next following, at L. aforeſaid, in the county aforeſaid, lan- | 


guiſhed, and languiſhing lived; which ſaid E. L. on the faid 
twenty-ſixth day of September, in the fifteenth year aforeſaid, at 


L. aforeſaid, in the county aforeſaid, died of the ſaid mortal wounds 


and ſo the ſaid E. at L. aforeſaid, in the county aforeſaid, feloni- 


ouſly, veluntarily, and of her malice aforethought, and as a felon of 
| herſelf, killed and murdered herſelf, againſt the peace of our ſaid 
Lord the preſent King, his crown and dignity, Cc. as by a certain 
Inquiſition lately taken before J. T. gentleman, one of the coroners: 
of our Lord the King, of the county aforeſaid, upon view of the 
body of the ſaid E. L. and delivered into the court of our Lord the 
King; before the King himſelf, by the proper hands of the ſaid co- 


roner, more fully appears ; and that J. S. late of P. in the co! 


aforeſaid, yeoman, was indebted to the aid E. L. in the ſum of 80 % 
on the ſaid day of her death, as appears by a certain writing obliga- 
_ tory, ſealed with the ſeal of the ſaid 7. and brought here into court, 


and bearing date the firſt day of November, in the fourteenth year 


of the reign of our ſaid ſovereign Lord the preſent King ; yet the - 
ſaid F. S. did not pay the ſaid ſum of 80 J. or any parcel thereof to 
the ſaid E. in her life-time, nor in any manner fatisfy her for the _ 
| ſame; whereby an action on the caſe has accrued to our ſaid Lord + 
the King, to have and demand of the ſaid 7. S. the ſaid ſum f 
$01. whereof the ſaid J. S. is to anſwer our ſaid Lord the King; 
5 whereupon the ſaid coroner and attorney of our ſaid Lord the King, 
for our ſaid Lord the King, prayeth the conſideration of the court 
here in the premiſes, and that due proceſs of law may be awarded 


againſt the ſaid J. S. in this behalf, to make him anſwer to our faid 


Lord the King, touching and concerning .the premiſes aforeſaid ; WM 
' wherefore the ſheriff of the county aforeſaid, was commanded that _ 
be thould not omit, Se, but cauſe him to comes to wen ee 


i | 
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but being moved and fodviced by the inſtigation of the Devil, ons the 
twenty- third da 20 . Ne in the fifteenth year of the e reig 0H 
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4 Pha t to a Scire F acias, brought by an eater: on 4 Jude. 
ment, that the Plaintiff *'s Inteſtate was a Felo de ſe, and ſo 
ſi 45 Debt 49 to the _ 1 


WE POE RYE ND the ſaid R. faith, chat the faid R. T ought not to 
—— have his execution againſt. him for the debt and dama- 
aſorefaid, by pretext of the ſaid recovery, becauſe he ſaith, that 
after the rendering of the ſaid N pee to wit, on the fourth day 
of June, in the year of our Lord one thouſand ſix hundred and 
fifty-five, at London, to wit, in the pariſh of St. Buttolph Biſpopſgate 
London, the ſaid . T. with force and arms feloniouſly and volun- 
tarily killed and murdered himſelf, againſt the peace of our ſaid 
Lord the now King, and that afterwards. by a certain inquiſition 
indented, taken at London aforeſaid, to wit, in the pariſh and ward 
aforeſaid, on the fourth day of Funes i in the year of our Lord one 05 
thouſand ſix hundred and fifty-five, before E. M. gentleman, then | 
coroner of the ſaid city of London, upon view of the body of the t 


N 


ſald . then and there lying dead, by the oath of R. C. c. good B 
and lawful men of the ſaid city, being then and there ſworn upon 5 
their oath before the ſaid coroner, to enquire when, where, and in 1a 
what manner the ſaid . T. came to his death, it was preſented, that y 
"the faid . T. on the ſaid fourth day of Tune, in the year of our 8 
Lord one thouſand, fix hundred and fifty-five aforeſaid, being by 0 
- bimſelf in bis chamber in the houſs of F. g. gentleman, ſituated. ſe 
and being in the ſaid pariſh of St. Buttolph Biſhopſgate, in the ward 1: 
aforeſaid, and not having God before his eyes, but moved and ſe- te 
-duced by the eee of the Devil, then and there, to wit, on p 
the ſaid fourth day of June, in the ſaid year of our Lord one thou- 7 
ſand fix hundred and fifty- five, took into his hand a certain piece of bf 
'4 bed-cord, of the value of one penny, and then and there did.tye t 
and faſten one end of the ſaid piece of bed- cord to a pillar of the 1 
window of the ſame chamber, and the other end of the ſaid piece of MW i 
ded- cord about the neck of him the ſaid V. T. then and there ſtand- | 
ing and being upon the ledge of the ſame window; and that he the 4 
ſaid . T. one end of the ſaid piece of bed-cord being put, placed | 
and faſtened upon the pillar of the ſaid window, and the other end 2 
of the ſaid piece of bed- cord being put, placed and faſtened about 1 
the neck of the ſaid . T. in manner and form aforeſaid, feloniouſly, | 
voluntarily, and as a felo de ſe, then and; there did lide and throw t 
don the body of him the ſaid J. T. from the ſaid ledge of the ſaid ] 
window, and by ſuch tying, placing and faſtening of both ends of 1 
the ſaid piece of bed- cord as aforeſaid, and by ſuch fliding and throw- 8 
ing down of the body of the ſaid . T. from the ſaid ledge of the 4 
oe , he the laid . T. then and there with the ſaid pioce of 1 


A 
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APPEN D 1X, 
8 y : 5 - 


bed-cord, voluntarily and feloniouſly, and as a fel de fe; handed? 
choaked and ſtrangled himſelf, of which hanging, cada, 


ſtangling, in manner and form aforeſaid, he the ſaid . T. then and — 


there, to wit, on the ſaid fourth day of June, in the year of our Lord 
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one thouſand fix hundred and fifty- five aforeſaid; in the pariſn and 


ward aforeſaid, inſtantly died, as by the ſame inquiſition returned in= 
to the court of our ſaid Lord the King, before the King himſelf no 
at Weſtminſter being and there remaining of record, more fully ap- 


pears; by pretext of which felony on himſelf, and by force of the ſaid 
inquiſition taken before the ſaid coroner, the ſaid W. T. forfeited to 
our ſaid Lord Lord the King the ſaid 20001, and 21's. | And this 
the ſaid R. is ready to verify; ' Wherefore he prays judgment, if the 


ſaid R. ought to have his execution againſt him for the debt and 


damages aforeſaid, &c, 


R The Form of an Appeal of Murder. 5 


: | 


«+ of the Lord the King in the county of Berks, held for the 
faid county at R. in the county aforeſaid, the day, c. in the tenth 


grace of God, of Great Britain, France, and Jreland, King, defender 
of the faith, &c. before Sir A. B. and C. D. Eſq; &c. juſtices of our 
ſaid Lord the King, aſſigned to hold pleas, Sc. and juſtices of the 


ſaid Lord the King, his gaol there of the priſoners in the ſame being 
to deliver, aſſigned, &c. J. A. ſon and heir of T. A. deceaſed, in his 


proper perſon, by bill earneftly appealed R. D. late of, c. and 
T. E. Sc. in the cuſtody of 7. V. Eſq; ſheriff: of the county afore- 


ſaid, to the bar there brought in their proper perſons, of the death of 


the ſaid T. A. his father; and there are pledges of proſecuting his 


| in theſe words ; . | | a 


of 


county of B. Eſq; in his proper perſon, earneſtly 


appeals R. D. late of, &c. gentleman; and T. E. late of, Sc. 
in cuſtody of J. V. Eſq; ſheriff of the county of B. aforeſaid, 


being to the bar brought in their proper perſons, of the death of 


the ſaid T. A. his ſaid father; for that, that the ſaid R. D. not 
having God before his eyes, but being moved and ſeduced by the 
inſtigation of the devil, on the day, &c. in the year of the reign, 
Oc. with force and arms, c. at the parifh of, &c, in the county of 


B. aforeſaid, that is to ſay, in a certain place called, &c. in the 


King's highway there, upon the ſaid T. A. in the peace of God * 


| 
| 
| 
| 
| 
| 
| 
| 


Berks. B E it reme inbered; that at the general delivery of the gaol | 


year of the reign of our Sovereign Lord George the ſecond, by the 
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| of our ſaid Lord the King, then. and there being, blenden, wile 
and of his malice-forethought, made an aſſault, and the (aig 
H. a certain piſtol; of the value of ten ' ſhillings, then and there 
charged with r and à leaden bullet, which piſtol the (aid 
. ia his right hand then and there held, feloniquſly, wilfully, 
anch of his foretheught malice, directed 2ainſt the ſaid 7. A. he ſhot 
and diſcharged, and with the ſaid leaden bullet, by force of the 
; gunpowder, out of the piſtol aforeſaid, ſo as aforeſaid directed, 
Mat and diſcharged, the ſaid . A. in and upon the right ſide of the 
breaſt of him the faid T. 4. near his right ſhoulder, then and there 
« felenionſly, wilfully, and of bis malice forethought, truck, pierced 
and wounded, and then and there the ſaid R. D. with the faid bullet, 
i ſhot and diſcharged from the ſaid piſtol as atoreſaid, in and upon 
the ſaid right fide of the breaſt of him the ſaid T, A. near his ſaid 
right ſhoulder, feloniouſly, wilfully, and of his malice forethought, | 
ave to the ſame T. A. one mortal wound, of the length and depth, 
S. of which ſaid mortal wound the <1 T. A. then and there in- 
ſtantly died. And the ſaid 7. B. che ſaid day, Ce. in the ſame year, 
at, £97. aforeſaid, in the place aforeſaid, and in the King's highway 
' aforeſaid, there feloniouſly, wilfully, od of his malice forethous it, 
was pirſent, -abetting, adding, comforting and maintaining the laid 
. N. the felony and murder aforeſaid, in manner and form aforeſaid, 
10 do and commit; and ſo the faid N. D. and T. E. the ſaid 7. 4. 
in manner and form aforefaid, felaniouſly, wilfully, and of their 
atice forethought, killed and mufdered, againſt the peace, of our 
nid Lord ihe King, his crown and dignity, '&c. And. as: ſoon as 
_ the ſaid felons the: ſaid felony and murder had committed; they 
fed; and the ſaid N. A. ſon and heir of the ſaid T. A. made freſh 
purſuit after the ſaid felons, &c. and if the ſaid R. D. and 7. E. 
the felony and murder aforefaid, ſo as aforeſaid done, are willing to 
avow and affirm, then the ſaid 7. A. is ready the ſaid felony aud mur- 
der againft them the ſaid R. P. and T. B. to prove, according as the 
court of our ſaid Lord the now King here ſhall alen, ee 
and — found pledges to proſecute his appeal, . 


Note. An apgeal muſt ſet forth, i. In ** part of the body's the Sound | 
was given. 2. Of what length and depth, ſo that it may appear the 
wound was mortal. 3. That the party wounded died of that wound 
within a year and a day after the giving of the wound, If without 
wound, it is by weapon or without; by weapon, as by blow, bruiſing, | 
Oe. Without weapon, as by poifoning, drowning, burning, ſtrang- 
ling, &c. in theſe and all other caſes the circumſtances muſt be 
Forth. 2 Inift. 318. The year of the reign of the King, . 
that one died, do the day of the wound, or blow. 3 Inft/'53. The 
hour in the count upon the appeal, one: may fay about ten of the 
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mound of blow was about any part of the body. 3 Inſt. 53. 4  * 1 
1 41, 42. Time of the King; this is added notwithſtanding 
nention was made of the year before, where the blow, &c. was given; E 
6 here the” year wherein death enſued is to be ſbewn, that it may: . Þ 

zppear that he died of the blow, &c..within the year and day. If he 
murder was in a town, it muſt be named; ſo if in a city, the parith- 9 
muſt be alledged; but in the country, if a pariſh contain ſeveral” 
towns, alledge it in a town, and with what weapon. The year to. 
he computed by the kalendar months. The day is to be intended of © 
be natural day. Stat. Glove. c. 9. ö El. t. 
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1 Warrant to take up a Body that bas been buried and ao, 
”_ Inquiſition taken. 44/41 5.: en 
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Hiddlſex, XII HERE As complaint hath been made unte me, 
to wit. VV that on the fourteenth day of this inſtant June, 

the body of one J. D. was buried within your pariſh, and that the 

aid J. D. died not a natural but a violent death, and no inquiſi- 

tion having been taken on view of the body of the faid J. D. before 

Chis interment, as by the law of.this land ought to have been done; 

theſe are therefore (by virtue of my office) to charge and command ' 

jou in his Majeſty's name, that upon fight hereof you immediately f 
| 
| 


* 


1 


cauſe the body of the ſaid J. D. to be taken up, that I with my in- 
queſt may have a view thereof, and proceed therein according to law. A 
Hereof fail not, as you will anſwer the contrary at your peril, and 

for your ſo doing this ſhall be your ſufficient warrant. Given undef + 
y ha nd and ſeal this twenty-ffth day of. June, one thouſand ſeven 
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; To the conſtables and | 55 8 i I 
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45 Warrant for « Burial where a « Peſo is found F elo de es, with 
"Mt * 7 H ER E A 8 1 nb my 1 the day and od 
hereunder written, have taken a view of the body 
| of — A. B. who hanged himſelf (@ as the caſe is) in your pariſh, 
and whereas the jurors have found the ſaid A. B. to be a felo de ſp, 
theſe are therefore to will and require you, that you cauſe the body 
of the ſaid A. B. to be buried in ſome publick ſtreet or highway, 
according to law; and for your ſo doing this ſhall be your ſufficient 
>, warrant. Given under my hand and ſeal this day of 
one thouſand ſeven hundred and — 
eee, 
4 1 5 the pariſh of | 
_ Fe is of Je mg er : 
E be Return of the Churchwardens, _ 


5 * Wa of the within Warrant to 66 directed, we have cauſed 
the body of the within named A. B. to be interred i in a place 
po near , in the pariſh of 


| Caſe made and provided. Siven under our hands this 
day of — ————, one thouſand ſeven ee vu and feventy- 
ſeven, | 8 | > r 


4 


28 


F. 5 the pariſh of. ; 


in the King” 8 en according to the laws of this land in th 


21 Churchwardens of 
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A CASE determined in the K. B. as to the Juriſdie= Þ} 
tion of the Admiralty Coroner, and the County 


: ws Coroner. ; | E 
05 %%% SG againſt S. and another, 


ent in order to take a view, (and inqueſt thereon) of the body of a per» 


— WU ſon who had hanged himſelf in the cabin of the ſhip, whilſt ſhe was 


at her meorings in water five fathom deep, and going to the dock to 
be cleared. And it appeared on the affidavits produced, that the 


ſhip was in full commiſſion when this accident happened; that the Se 


body was removed from the place where it was found hanging, to 
prevent infection; and that the captain refuſed to ſuffer the coronep 


to take a view of the body in the ſhip, but only offered to let him 


take it onſhore, and afterwards to come and ſee the place where the 


Jl A N information was prayed againſt one S. captain of the B. man 8 
dy i A of war, and alfo againſt the boatſwain thereof, for refuſing 
do let the coroner of P. and his jury come on board the ſaid ſhip, 
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perſon died: and it alſo appeared that the body was buried ſecretiy, 
and that the captain took ſeveral depoſitions relating to the fact, and 


ſent them up to the admiralty; but it was not ſworn that he cauſed 


any inqueſt to be taken. 


It was argued againſt this motion by Dr. P. (the King's advo. 


ſed | cate) Sir E. I. a civilian, and ſeveral common lawyers, that it is eaſy 


10e to be proved from the laws of Oleron, and the ordinance made. at 


— Janker and other ancient books of the civil law, that the 
nat | admiralty hath juriſdiction within the place where this accident 


— © happened ; but however, ſince this point is to be determined only by 
ty- the authorities of the common law, they ſaid, they would confine 


themſelves to theſe : and the following were cited. Stat. 15. R. 2. 


"BN © 3. Exton's Furiſdiftion of the Admiralty, c. 19, 4 In/t. 137. Stat. 28 
. 8. e. 15. 3 If. 113. 5 Co. 107.4. Hates P. C. 16, Hawk. P. 

L. B. 2. c. 9. ſeci. 14. Mich. 28 Car. 2. An action was brought by 
the Earl of 8. as Lord of the manor of R. againſt the marſhal of the 
admiralty and others, for hindering the coroner of S. to take an 
inquiſition of one who was killed by the falling of a ferry in the 
Thames; and there was a verdict for the defendants. [Which caſe 


that about two years before this laſt caſe, a queſtion of the ſame na- 


ralty had a juriſdiftion, it was not entered into. He alſo cited an 
opinion of the judges, upon a reference from the Queen in council, 
3 13N 2 85 anno 


; | 
23:4 


uſe 


ture came on before Lord Hale; but he declaring that the admi- 


Sir E. L. ſaid, he had from a note in the admiralty.] And he ſaid, 
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* 5 151 & (which4 1s regiſtered in the admiralt ) and 4. opinion is 
founded on conſideration df the ſtatutes of 5, El. c. 5. and 13 Car, 2. 
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c. 9. and it is, that the admiralty hath a juridiction in all great 
rivers from the bridges to the ſea; and that the ſaid 


| ſtature of Car. 2. is made for the. government of ſhips, as well in 


time of peace as of war, and that perſons are puniſhable by mar. 


tial law for the offences therein mentioned, which are committed 


- 


either i in the one or the other. This is ſigned by ten judges ; Ward 
C. B. and Gould J. diſſentientibus; they being of opinion, that the 
miralty hath juriſdiction, not 2 pontibus, but from the points only. 
.” Fuppoſing. therefore, that the admiralty hath. here a juriſdiction, the 


power of taking a view and inqueſt belongs to the admiraly coroner, 


who is generally the judge's marſhal, he being only a deputy to the 
Judge, who derives his authority from the Lord High Admiral. And 
3 clauſes in the letters patent granted to the late Prince George 


of Denmark, and afterwards to the Earl of P. (creating them 


Lord High Admirals) and alſo to the judge of the admiralty, were 


read, to ſhew that theſe perſons have the ſame office of coroner by 


ſea, with thoſe who are coroners by land. Sir Z. J. alſo produced 


the following inſtances of inquiſitions, before the admiralty coroner, 


taken out of a large bundle of them in the admiralty, viz. one of a 
maid ſervant, who fell into the Thames as ſhe was wathing her mop, 
and was drowned. Another of a man who was drowned in coming 


from Mapping -wall. Another of-a man who was ſtabbed upon ſhore, 
and was found in the Thames, And laſtly, another who fell from 
the ſhore into the ſame river. It was alſo argued, tbat in the 


ſtatute of 28 E. 3. c. 6. of coroners, there is a ſaving to Lords and 
others, Who ought to make coroners, of their ſeigniories and fran- 
chiſes. And in this caſe it is a material circumſtance, that the ſhip 


was in full commiſſion; there being no inſtance of a land coroner 


going aboard a ſhip in full commiſſion. [Of which an affidavit 


Was produced. Beſides, it appears here that the coroner was of- 


fered a view of the body in the ſhip, but was denied only to fit 
therein as a court: and it is not neceflary to take an inquiſition on 
the (pot wacre the view is had, but may be taken in any other place 
afterwards. Stat de officio coronatoris, 4 E. 1. Latch. 106. 5. C. 
Poph. 209. Cin:b. 386. And as. this a mere matter of right in 


queſtion, it is more proper to be tried in an action, or a quo warrants, 


Wan in an ink. mation for a nulbchavious.. 


| On the . file. it was a argued by the Solicitor Dn 8. and 
Mc. IV. that che adimiraity hath no juriſdiction, but only ſuper altum 
mare, unleſs lit be in the caſes of murder and maihem; and this by 
ſtate of R. 2. 4 Inſt. 137, 141. Owen 122. Moor 892. Halt's 
F. C. 11. And where boch the itroke and death are on the ſea, the 
 avniiralty hath only a concurtent juriſdiction. Hal''s P. C. 16, 54. 
in Turn, calc che. core if the * coroner refuſes the other co- 
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place to take depolitions.. Stat, dv officio coronateris, 4 B. 1. "Brag. 
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— 21 Inquiſition, and db not a 
miſdemeanor; and this: is the preſent: caſe. s t e 


difference, beeauſe the juriſdiction ariſes. only from the place. H 
213. And it is very plain, that the coroner hath a right ts ge 
the place to ſec the body before its removal; and. if he mies — 
he is actually fineable, tho* he may adjourn the court to another 


121. Flrta, lib. 1. c. 25. Stat. 33. H. 8. . 12. 2 Half: ih 
P. C. 58. And in the Earl of Eſexs caſe, (Who was killed in "the - 
Tower) there was a great complaint made, that the body was drefletÞ, ' 
and removed from the room and poſitiow it was in when it came ts 
its end, before notice was given to the coroner. As to what ns 
here faid, that an action may n this will be no Latisfackken 


| to the public. | | g 2 


And the whole court were cleatly of opa that an inforatalion - 


ought to be granted: for ſappoſing that the admiralty hath a Tur 


diction in the place now in , [of vrhich no- opinii 
given] yet (they ſaid) it is plain by the caſes which have been cited, 
( wir which Stamf. P. C. 51. b. agrees) that the land coroner hath a 
concurrent one. In the ſtatute of R. 2. which gives the admiralty 
a juriſdiction in great rivers in the caſes of death and maihem, there 
are no excluſive words of the coroner of a county, and- conſequently 
his antient juriſdiction remains; neither is any mention therein 
made of a ſhip's being in or out of commiſſion, which (as Lee C. J. 
g obſerved} ſeems to be a diſtinction founded only on the laſt proviſion 
in the ſtatute of Car. 2. nor can this make any difference in the 


- preſent caſe, unleſs the judge of the admiralty hath actually appointed 
2 deputy coroner to be in the ſhip when in commiſſion, which doth _ - 
not appear. In this caſe then, the land coroner hath been refuſed. 


the executing a lawful authority, and without any inquiſition bes. 


taken on the other ſide, And (as Probyn J. ſaid) i in the caſe of a+ 


concurient juriſdiction, he who, firſt exerciſes it ought not to be 
hindered or interrupted therein; and his execution thereof is a good 
excuſe to the other in not doing any thing in the matter. And 


ſuppoſing that the admiralty hath in this caſe the ſole Jane 
here hath been a great breach of duty. | 


| 


The court ſaid further, that tho' no imputi em is here laid on che 


captain as wilfully oppoſing juſtice, but only as acting under a 


miſapprehenſion of having a right to do as he hath done; yet as this 


is a matter of great and public concern, an information is proper. 
For (as Zee C. J. ſaid) an information is grantable not only where 


things are done maliciouily or forcibly, but alſo where perſons are 


| hindered or refuſed the exerciſing a lawtul authority, as where a man- 
Adamus is not complied with: tho' in caſes of a private nature, where 
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3 500 ie "WED C.J. 2 8 caſe of an untimely death; a 
ought to be had as ſoon as may be after the fact committed, 


view ug 
(if poffible) whilſt the body is in the ſame poſition, and other 
ces, it was in when the perſon died; and is the duty ol 


* perſons in whoſe houſes ſuch accidents happen, to give immediate 
notice to the proper officer for this purpoſe :' but in the preſent caſe, 
faid, a good reaſon is given for removal of the body, viz. that this 


was done to prevent infection. 2 es : 
An information was eee granted ago inſt ar but not 
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